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Preface 


Since the establishment. of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 40 
volumes, including this volume, of decisions of the Comptroller Gen- 
eral of the United States. The law authorizes and requires that such 
decisions be rendered in advance, upon request, to the heads of 
departments and establishments and disbursing officers (sec. 8 of the 
act of July 31, 1894, 28 Stat. 208 and 42 Stat. 24, 31 U. S. Code 74), 
and to certifying officers (sec. 3 of the act of December 29, 1941, 55 
Stat. 876, 31 U. S. Code 82d). Decisions also are rendered to claim- 
ants who request review or reconsideration of claims which have been 
disallowed in whole or part, and to disbursing and certifying officers 
who request reconsideration of items for which credit has been dis- 
allowed. The decisions appearing in these volumes have been selected 
as constituting the more important, from the standpoint of general 
application and precedent, of those rendered during each fiscal year. 
It is with the view to preserve such decisions in an authentic and 
permanent form, convenient for reference, and to provide guidance 
for the administrative officers of the Government that these volumes 
are published. 

The decisions contained in this series are made available to Gov- 
ernment agencies in advance of publication of the volume through 
the circulation of mimeographed copies of the decisions and of the 
“Daily Synopses of Decisions,” as well as by the issuance of monthly 
pamphlets which are consolidated in an annual volume. 

The monthly pamphlets for September, December, and March of 
each year include quarterly index digests. The June pamphlet in- 
cludes a complete cumulative index digest with citation tables for all 
the decisions in the annual volume. 

Five consolidated indexes have been compiled, the first entitled 
‘Index to the Published Decisions of the Accounting Officers of the 
United States, 1894-1929,” and the second and subsequent quinquen- 
nial indexes entitled ‘Index Digest of the Published Decisions of the 
Comptroller General of the United States’ covering the following 
periods: July 1, 1929-June 30, 1940; July 1, 1940-June 30, 1946; 
July 1, 1946-June 30, 1951; and July 1, 1951—June 30, 1956. These 
indexes are compiled to assist in research for precedents with respect 
to matters coming within the jurisdiction of the General Accounting 
Office. 

Decisions appearing in the published volumes should be cited by 
volume and page number, as 1 Comp. Gen. 100. Decisions of the 
Comptroller General, which are not selected for publication, should 
be cited by the applicable file number and date, for example, B—12345, 
June 23, 1948. 
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COMPTROLLERS GENERAL OF THE UNITED STATES 












1921—To Date 
Name State Date of Expiration 
commission of service 
Jesup Catia. . . ......ccccccccccccese Ts i ncansestitoninpsudiiccaiinis | SS OY eee 
Lindsay C. Warren... cach Bn GIES a x c ccccédnacatan Aug. 1,1940 |'Apr. 30, 1954 
Fred H. Brown......-- cost JO SERS vccanannacesnce Apr. 7,1939 |?June 19, 1940 
Ge IIIS BRO ivcnccnduscwcssocunaéa FR iiicdiiiiesensmesssececen June 29,1921 | June 30, 1936 
COMPTROLLERS OF THE TREASURY 
1894-1921 
I ig, la each i ds Sept. 1,1915 | June 30,1921 
George E. Downey. -. -.-..- SI: ce necuntitchanetuididinibtndmanbtiiines May 16,1913 | Aug. 31,1915 
Robert J. Tracewell.... i nn atsdsnuniininineunnnwe July 26,1897 | May 15,1913 
SOONG Bie SN tictintidemnicdnainenenus Gee kciseckeunsnsanbalnenniaiienss Oct. 1,1894| Aug. 4,1897 
1817-1894 
First Comptrollers 

ee isch nectcsbaeeonsiee CDG iindidunidapenantaninteenen May 6,1893 | Sept. 30, 1894 
Asa C. Matthews................ sane DEacitientesentesseniedded May 10,1889 | May 14, 1893 
Milton J. Durham............. denen SE aigatiancnacmnbinbnatanies Mar. 20,1885 | Apr. 22, 1889 
William Lawrence....... stand |) GE ich asedqudeaGitibinwsandtentins July 15,1880 | Mar. 24, 1885 
Albert G. Porter..... a (i: Sy Mar. 5,1878 | June 10,1880 
Robert W. Taylor. ...........- sccek! UH apnetiessdedtanbnoduummidnd Jan. 14,1863 |? Feb. 25, 1878 
Elisha Whittlesey. - - - spel hitiadensttieibeheeoniedin £yr 10,1861 |}Jan. 7, 1863 
i cei cumntnawanee I ocala babar sah heh hina a sactaa aaa ared ar. 26,1857 | Apr. 30, 1861 
eR SE 5... a dercunenpdnacnonse Uns cutiieebenabiedindnseneued May 31, 1849 oe 30, 1857 
James W. McCulloh..................... NE ctcicanitiamimnatwnsinis Apr. 1,1842 | May 31,1849 
TI i alc clin cietiaks RII vcnnatddnescunence Apr. 6,1841 | Sept. 13, 1841 
SE SE iitiiisindenkiavtnescusadus ss ccndgdadunnanate Feb. 23,1838 | Apr. 19, 1841 
ED I, crea gmnnnassautianamaniadaaethGe PTS « énvstandscavnneeis June 18,1836 | Feb. 28, 1838 
Fee BI Riceccscccceccccccccwatace RUMEN asad ncncasccnccucuawnd Mar. 3,1817 | June 30, 1836 

1 Retired. 

3 Resigned. 

3 Died in office. 
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1817-1894 
Second Comptrollers 
















Name State Date of Expiration 
commission of service 
I nce: alinseecsbacinne! IN ais ncsthietecaiattodin thtpiatonlndias May 27,1893 | Sept. 30, 1804 
Benj. F. Gilkeson...._.--. etd HEIL, xccnuniadinenamuiensnin May 23,1889 | June 5,1893 
Sigourney Butler---_--...- = UU eee Apr. 22,1887 | May 26, 1889 
Isaac H. Maynard.-......- wall EE ns spacshsnenesennected June 2,1885 | Apr. 1, 1887 
William W. Upton.-.-..-- aa MEE ccaciainecnasdeiheeinedemuinndian Oct. 1,1877 | June 1, 1885 
Cyrus C. Carpenter... -... inal en Aaa hea ivtndcconenieee Jan. 7,1876 | Sept. 30,1877 
John M. Brodhead. --..... .--| New Hampshire. ............... May 20,1863 | Jan. 23,1876 
James M. Cutts. .......... <cislh TEE Eis canwngenscnvecwoens Oct. 1,1857 | May 11, 1863 
John M. Brodhead. - - ... .--| New Hampshire. ............... Feb. 11,1853 | Oct. 8, 1857 
Edward J. Phelps- ---..-- sna ME cascdccctbricddabcbasous’ 3 Feb. 13, 1853 
SE Eo in nacekon .--| Vermont-. Nov. Sept. 10, 1851 
Albion K. Parris:_......- | eas eee Nov. 28, 1850 
James B. Thornton.--.-... .--| New Hampshire. ............... May 27,1830 | June 30, 1836 
iad eines cintd ET TIED, 6 winsiessnenaee Mar, 21,1829 | May 24, 1830 
 ircnnicicinninnwnnamnnencibed eee Mar. 6,1817 | Mar. 21,1829 
1789-1817 
Comptrollers of the Treasury 
Joseph Anderson... ell I sie ccrntsnkuantouseda Feb. 28,1815 | Mar. 3,1817 
Ezekiel Bacon. - -.-. -| Massachusetts. ................. Feb. 11,1814 | Feb. 28,1815 
Richard Rush. .........- onal Es icocatuscnkasicted Nov. 22,1811 | Feb. 10,1814 
Gabriel Duvall. --.....--- 0 SEE eee Dec. 15,1802 | Nov. 21,1811 
SON BOOMS. © ocn.cc5.0020 at PP IDS 0 < cncscesscscscs July 1,1796 | Dec. 14,1802 
os , Massachusetts. ..........-....-- June 26,1795 | June 30, 1796 
Jonathan Jackson... ..-.- «| Massachusetts... ......-.....--- Feb. 25,1795 | Sept. 1,1795 
Oliver Wolcott, Jr... ...- cal) SPEDE ng sctcs Ghncsensunct June 17,1791 | Feb. 2,1795 
Co ee ae OMe GR inno ce ccenccccccs Sept. 11,1789 | Apr. 16,1791 





ASSISTANT COMPTROLLERS GENERAL OF THE UNITED STATES 
1921-To Date 


Name State Date of Expiration 
commission of service 


District of Columbia............| Jam. 18, 1984 |...........-.- 
West Virginia........-. ‘June 29, 1953 


. Pc dckcdkccssenniues ‘ 2 Apr. 30,1943 
AE Bek SE iekbdiccunbhadncdumenalpesed Midethinsamctubatesuccdinaicne 2Nov. 11, 1930 








ASSISTANT COMPTROLLERS OF THE TREASURY 















1894-1921 

Charles Marshall Foree..............-.-. RD iiniwcnnacaneocaneandes Sept. 1,1915 | June 30, 1921 
ps O38 SO TU ORD. caxeus daieaagueadnteatasaate May 24,1913 | Aug. 31,1915 
Leander P. Mitchell_.. - wcce) DRGIBRR, cnccccwccceccececcusee-<| Se IRIS Pee G1 
Edward A. Bowers. -.-. es 16 SE eiginnciintinpmiaiensiabn dies June 6,1895 | Dec. 24, 1897 
Charles H. Mansur.........-. Seana ae OR Ec ckksuadncnes ce ahcawal Oct. 1,1894 | Apr. 16, 1895 

1 Died in office. 

2 Retired. 
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[ B-142031 ] 


Military Personnei—Retired Pay—Annuity Elections for 
Dependents—Temporary Disability Retired List 


The removal of the name of a member of the uniformed services from the tem- 
porary disability retired list after he had elected to receive reduced retired pay 
to provide a survivorship annuity for his dependents, due to a finding that the 
member was physically fit for duty, is not a removal for retirement or grant of 
retired pay merely because the member is immediately eligible for retired or 
retainer pay, the removal being accomplished without regard to the member’s 
eligibility for retired or retainer pay ; and, therefore, the member is entitled under 
10 U.S.C. 1489 to a refund of the difference between the amount by which his 
retired pay was reduced to provide for the dependents’ annuity and the cost of 
an amount of term insurance equal to the protection provided for his dependents 
during the period the member was on the temporary disability retired list. 


A Fleet reservist who, after placement on the temporary disability retired list 
and election of reduced retired pay to provide a survivorship annuity for his 
dependents, is removed from the temporary disability retired list upon a finding 
that he is physically fit for duty and resumes his status in the Fleet Reserve may 
have such removal regarded as a removal for a reason other than for retirement 
or grant of retired pay for refund of the annuity deductions under 10 U.S.C. 1439, 
notwithstanding that the annuity benefits exceeded the cost of term insurance 
during the period on the disability retired list. 


The provision for a re-evaluation of survivorship annuity costs in the case of 
a member of the uniformed services whose name is removed from the temporary 
disability retired list for any reason other than retirement or grant of retired 
pay, within the purview of 10 U.S.C. 1439, necessarily requires a new computation 
when the member again becomes eligible for retired or retainer pay, whether im- 
mediately or not, and such computation should be made on the basis of the options 
originally elected by the member, but cognizance should be taken of such changed 
factors as gross retainer or retired pay, ages, and disability, or nondisability as of 
the date of eligibility for retainer or retired pay. 


A member who, after placement on the temporary disability retired list and 
election of reduced retired pay to provide for a survivorship annuity for his 
dependents, is found physically fit for duty, and discharged for immediate reen- 
listment is regarded as having his name removed for a reason other than retire 
ment or retired pay under the annuity refund provisions in 10 U.S.C. 1439 and is 
entitled to a refund of the difference between deductions from his retired pay for 
dependents’ annuity and the cost of term insurance equal to the protection pro- 
vided for his dependents during the period while he was on the temporary 
disability retired list. 


A refund under 10 U.S.O. 1439, to a member whose name was removed from 
the temporary disability retired list, of the difference between deductions from 
retired pay for dependents’ annuity and the cost of term insurance equal to the 
protection provided for the dependents during the period the member was on 
the list nullified the operation of the survivorship annuity option system for 
that period insofar as deductions from retired pay were concerned; hence, 
when the member, after a period of active duty, is transferred to the Fleet 
Reserve, he is regarded as being retired on the following day and that day is 
the date for the computation of the cost of the annuity election on the basis of 
the member’s gross retainer pay and ages at that time in accordance with the 
options originally elected by the member. 
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To R. A. Wilson, Department of the Navy, July 1, 1960: 


Reference is made to your letter of November 20, 1959, with enclo- 
sures, forwarded here on February 15, 1960, as Submission No. DO-N- 
481 (assigned by the Department of Defense Military Pay and Allow- 
ance Committee), requesting decision as to certain questions arising 
in connection with elections made under the Uniformed Services Con- 
tingency Option Act of 1953, 10 U.S.C. 1481-1444, by Paul H. Ealey, 
ADC, USN, and Henry Carta, BMC, USN. 

Paragraphs (a) and (b), section 402 of the Career Compensation 
Act of 1949, 63 Stat. 816, 817, 37 U.S.C. 272—repealed and re-enacted 
August 10, 1956, as 10 U.S.C. 1201 and 1202—provided in pertinent 
part that upon determination by the Secretary concerned that a mem- 
ber of a regular component of the uniformed services, entitled to 
receive basic pay, had incurred disability of at least 30 percent while 
entitled to receive basic pay, and that such disability might be perma- 
nent, the member should be placed upon the temporary disability 
retired list of his service with entitlement to disability retirement 
pay. 

Section 3(a) of the Uniformed Services Contingency Option Act of 
1953, 67 Stat. 502, 10 U.S.C. 1431-1444—repealed and re-enacted 
effective August 10, 1956, as 10 U.S.C. 1431 (b) and (c)—provided 
that an active member might elect, prior to the completion of 18 years’ 
service creditable in the computation of active-duty pay, to receive a 
reduced amount of any retired pay which might be awarded to him as 
the result of service in his uniformed service, in order to provide one 
or more of the annuities specified in section 4 of the act; and that the 
terms of an election might be modified or revoked at any time prior to 
the member’s retirement, but that any modification or revocation so 
made should not be effective if he retired within five years after the 
date it was made. 

Section 3(b) of the 1953 act, now 10 U.S.C. 1431(d), provided 
that: 

A retired member who has heretofore been awarded retired pay by a uni- 
formed service may, within one hundred and eighty days after the effective 
date of this Act, elect to receive a reduced amount of that retired pay in order 
to provide one or more of the annuities specified in section 4, payable after his 


death to his widow, child, or children. An election so made shall thereafter be 
irrevocable. 


Section 4(a) of the 1953 act, now 10 U.S.C. 1434, provided that 
annuities might be elected in amounts equal to one-half, one-quarter 
or one-eighth of reduced retired pay for: option 1, the member’s 
widow; or, option 2, his surviving children; or, option 3, his widow 
and surviving children. It also was provided that with any of the 
above options the member also might elect option 4 (no further de- 
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ductions to be made from retired pay following the month in which 
there would be no beneficiary eligible to receive an annuity upon the 
member’s death). 

Section 4(c) of the 1953 act, now 10 U.S.C. 1436, provided that 
the reduction to be made in retired pay should be computed as of the 
date of retirement in the case of an active member, and as of the date 
of election in the case of a retired member. 

Section 1439 of Title 10, United States Code, provides that: 

If a person whose name is on the temporary disability retired list of an 
armed force, and who has elected an annuity under this chapter, has his name 
removed from that list for any reason other than retirement or grant of re- 
tired pay, he is entitled to a refund of the difference between the amount by 
which his retired pay was reduced to provide the annuity and the cost of an 


amount of term insurance equal to the protection provided for his dependents 
during the period that he was on that list. 


The facts in the two cases presented, as reported in your letter, 
are set out below: 

Paul H. Ealey, ADC, USN, was initially transferred to the Fleet 
Reserve effective October 23, 1952, and was retained on active duty. 
Effective April 1, 1953, he was released from active duty and trans- 
ferred to the Temporary Disability Retired List, pursuant to the 
provisions of section 402(a), 37 U.S.C. 272(a), of the Career Com- 
pensation Act of 1949. Under the provisions of the Uniformed 
Services Contingency Option Act of 1953, he executed an election, 
postmarked April 2, 1954, of options 2 and 4, at one-half of reduced 
retired pay. It was determined that the deduction from his retired 
pay should be $3.15 per month, and the prospective annuity would 
be $67.22 per month. Deductions of $3.15 per month have been made, 
beginning April 1, 1954. Ealey was found to be physically fit for 
duty, his status on the Temporary Disability Retired List was ter- 
minated and he resumed his status in the Fleet Reserve on February 
28, 1958. In Kaley’s case the cost of term insurance for the period 
April 1, 1954, to February 28, 1958, exceeded the amount of deduc- 
tions from his retired pay for that period. You state that if a new 
computation were made effective as of March 1, 1958, on the basis of 
retainer pay and ages on that date and nondisability retirement, 
the deduction would be reduced to $.97 per month and the prospective 
annuity increased to $75.57 per month. 

Henry Carta, BMC, USN, on October 29, 1954, executed an elec- 
tion under the Uniformed Services Contingency Option Act of 1953 
of options 3 and 4 at one-half of reduced retired pay. He was trans- 
ferred to the Temporary Disability Retired List effective June 1, 
1957, under the provisions of 10 U.S.C. 1202. It was determined that 
the highest temporary rank satisfactorily held by him was that of 
lieutenant (junior grade) and he was placed on the retired list in 
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that rank. Monthly deductions of $43.13 and a prospective annuity 
of $86.96 per month were established as of June 1, 1957, and deduc- 
tions were made at that rate from June 1, 1957, to August 27, 1959. 
Carta was found to be physically fit for duty and on August 27, 1959, 
he was honorably discharged for immediate reenlistment. His status 
on the retired list and his retired pay terminated on that day. He 
reenlisted August 28, 1959. Under 10 U.S.C. 1439, quoted above, 
he was given a refund of $611.62, representing the difference between 
deductions from his retired pay from June 1, 1957, to August 27, 
1959, and the cost of term insurance for that period. Carta was 
transferred to the Fleet Reserve effective September 30, 1959. The 
deduction in his case has been recomputed as of October 1, 1959, on 
the basis of retainer pay and ages on that date and nondisability 
retirement, resulting in a monthly deduction of $26.72 and a prospec- 
tive annuity of $78.52 per month. 

It is assumed that the original computation in each of the above 
cases was made on the basis of retirement for disability, resulting in 
each case in a greater deduction from retired pay than would have 
been applied had computation been on a nondisability basis. 

The questions presented for decision are quoted and discussed below, 
but not in the order presented. 

a. If the cost of benefits under reference (a) [Uniformed Services Contin- 
gency Option Act of 1953] had exceeded the cost of term insurance, would 


Paul H. EALEY have been entitled to the refund authorized by 37 USC 373(d) 
and 10 USC 14389? 

c. In Ealey’s case, should the monthly deductions be recomputed as of 1 March 
1958 (the day after his removal from the Temporary Disability Retired List) 
on the basis of gross retainer pay and ages as of that date, using nondisability 
cost tables? 


As stated in the discussion of question “c” below, Ealey’s case comes 
within the scope of 10 U.S.C. 1489. Accordingly, question “a” is 
answered in the affirmative. 

Ealey’s name was removed from the Temporary Disability Retired 
List because he was found physically fit for duty, which would have 
been done whether or not he was immediately eligible for retainer pay. 
Thus, his name was not removed from the list because of “retirement 
or grant of retired pay.” That being true, the provisions of 10 U.S.C. 
1439 are applicable in his case. 

The provision for a re-evaluation of option costs in a case coming 
under 10 U.S.C. 1439 necessarily requires a new computation when the 
member again becomes eligible for retired or retainer pay, whether 
immediately or not. Such computation should be on the basis of 
the options originally elected by the member, but cognizance should be 
taken of the factors—gross retainer or retired pay, ages, and disability 
or nondisability—as of the date of such eligibility. 
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Accordingly, question “c” is answered in the affirmative. 


b. Is the refund given to Henry CARTA considered to be proper under 
87 USC 373(d) and 10 USO 1439? 

d. Was it proper to recompute the cost of Carta’s election on the basis of 
gross retainer pay and ages as of 1 October 1959 (the day after his transfer to 
the Fleet Reserve), using nondisability cost tables? 


In the report of the Committee on Armed Services, U.S. Senate, 
S. Rept. No. 672, 88d Cong., 1st Sess. (1953), p. 6; U.S. Code Congres- 
sional and Administrative News, 83d Cong., Ist Sess. (1953), vol. 2, 
p- 2266, it stated that: “Under this subsection [now 10 U.S.C. 1439] 
refund would be made where the member was returned to active serv- 
ice or where he was separated from the service.” Carta, upon the 
termination of his stay on the Temporary Disability Retired List, was 
separated from the service and immediately returned to active service 
In view of such legislative history and the language of 10 U.S.C. 1439, 
that section properly was for application in his case. Question “b” 
is answered in the affirmative. 

By virtue of the refund to Carta the costs of protection to his 
dependents for the period during which his name was carried on the 
Temporary Disability Retired List have been readjusted on the basis 
of term insurance. This, in effect, nullified the operation of the Uni- 
formed Services Contingency Option Act of 1953 for that period 
insofar as deductions from retired pay were concerned. Hence, the 
date of computation of such deductions and of potential annuities 
under that act is now October 1, 1959, the day following the date of 
Carta’s transfer to the Fleet Reserve, which is to be considered as 
the date of his retirement. 

On the assumption that the new computation was made on the 
basis of the options elected on October 29, 1954, question “d” is 
answered in the affirmative. 


[ B-142971 J 


Contracts—Signatures—Contracting Officers—Reproduced 
From Master Original 


The use of reproduced signatures of contracting officers on reproduced copies 
of orders for supplies and services for purchases of $2,500 or less, after the 
contracting officers have manually signed, with pen and ink, the master original 
will be sanctioned, in view of the validity and evidential value of duplicate 
originals, and a copy marked “duplicate original” with the reproduced signature 
will be acceptable to the General Accounting Office, notwithstanding that such 
signature is a facsimile. 


To the Secretary of the Air Force, July 6, 1960: 
Reference is made to a letter of May 19, 1960, from the Honorable 


Lyle S. Garlock, Assistant Secretary of the Air Force, requesting 
our approval for the use of signatures reproduced from signed repro- 
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ducible masters when DD Form 1155, Order for Supplies and 
Services, is used for purchases of $2,500 or less. 

The Assistant Secretary states that, under current procedures, it 
is necessary to prepare the DD Form 1155 master and then reproduce 
the required number of copies, The copies are returned to the con- 
tracting officer for execution of pen and ink signature on at leas 
four of the reproduced copies. One of these copies, bearing a pen 
and ink signature, serves as the original copy and is forwarded to 
our Office. 

A proposal has been made within the Department of the Air Force 


to permit the contracting officer to sign reproducible masters of 
DD Form 1155 for purchases amounting to $2,500 or less. Thess 


] 


forms may then be reproduced, one copy stamped as “original”, and 
distributed in accordance with the established requirement 

The Assistant Secretary states that use of facsimile signatures is 
not authorized by Air Force directives applicable to contract signa 
tures, but suggests that a reproduction of the signature from the 
signed master might not be a facsimile signature within the definition 
in these directives. 

As defined by Air Force directives, a facsimile signature is an 
impression of a signature made by rubber stamp, metal plate, or other 
mechanical contrivance. When considered by itself, there is little 
room for doubt that a signature reproduced from a signed master 
is a facsimile. However, the Air Force proposes to reproduce the 
entire form 1155, not merely the signature. 

When several copies of a writing are made at the same time by the 
same mechanical means, each is regarded as an original. Brenner v. 
Lesher, 332 Pa. 522, 2 A. 2d 731; Datillo Fruit Co. v. Louisville and 
Nashwille R. Co., 238 Ky. 322, 87 S.W. 2d 856. Any duplicate original 
may be introduced into evidence without accounting for the nonpro- 
duction of any other. Pittsburgh, etc. R. Co. v. Brown, 178 Ind. 11, 
97 N.E. 145. A duplicate differs from a copy in having all the valid- 
ity of an original. Wright v. Michigan Central R. Co., 130 F. 848. 

Under the circumstances, you are advised that we would have no 
objection to the Department of the Air Force revising its directives 
to authorize the contracting officer to sign a reproducible master of 
DD Form 1155 for purchases of $2,500 or less. Since each copy repro- 
duced from the master may be regarded as a duplicate original hav- 
ing the same force and effect as any other, each copy intended to serve 
as an original should be marked “duplicate original.” A copy so 
marked will be acceptable to this Office as an original, without ques- 
tion as to whether the signature by itself might be a facsimile. The 
interests of the Government appear to be adequately protected by the 
contracting officer’s manual signature on the reproducible master, and 
we suggest that the Department, in changing its directives, should 
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emphasize that the contracting oflicer’s signature, when reproduced 
on the required number of copies, carries the same force and effect 
as the pen and ink signatures heretofore used. 


[ B-141930 J 


Military Personnel—Per Diem—Departure from Perma- 
nent Station——Terminal Outside Station—Washington Na- 
tional Airport 


The provisions of the Joint Travel Regulations with respect to the commence- 
ment of travel away from the permanent duty station of members of the uni- 
formed services reflect an intent that, when travel is performed by common 
carrier, the per diem allowance for the time between the duty points shall begin 
to accrue at the time of the scheduled departure by the common carrier which 
is used initially in the performance of the travel, and this rule is for application 
in cases where departure is from a terminal which is outside of the permanent 
duty station but readily and easily accessible by taxicab, bus, streetcar, subway 
or other public carrier; therefore, when airport limousine service is used to a 
nearby airport outside the station, per diem begins to accrue from the time of 
departure of the limousine from the established local terminal. 


{ member of the uniformed services who uses an airport limousine from his 
station in Washington, D.C., to Washington National Airport incident to official 
travel is entitled to per diem computed from the time of the departure of the 
limousine from the Statler Hotel, and not from the time he was picked up by 
the limousine at his station for transportation to the airport via the Statler 
Hotel terminal, since the Washington National Airport provides limousine serv- 
ice between the airport and a local city terminal at the Statler Hotel. 






Members of the uniformed services who are stationed at the Pentagon and 


other points within the Washington, D.C., area and who perform travel by com- 
non carrier whose terminal is outside the boundaries of their duty stations, but 
na nearby area readily and easily accessible by public conveyance, are entitled 
under the Joint Travel Regulations to per diem for travel by common carrier 
away from tl Inty i is computed on the necessary schedules of departure 


from the terminal of the common carrier used 
To Major C, E. Jones, Department of the Army, July 12, 1960: 


By third endorsement dated February 5, 1960, the Per Diem, Travel 
and Transportation Allowance Committee forwarded here your letter 
of December 28, 1959, with enclosures, requesting an advance decision 
as to the legality of paying a fractional per diem to Captain Murray 
W. Ballenger, USN, under the circumstances stated below. The re- 

uest for decision was assigned PD'TATAC Control No. 60-5, 

It appears that Captain Ballenger left his duty station at the Armed 

forees Institute of Pathology, Washington, D.C., at 5:45 a.m. on Oc- 

ber 20, 1959, by airport limousine to Washington National Airport 
ind departed from there by commercial aircraft at 7:00 a.m. for Nor- 
folk, Virginia. He returned to Washington National Airport at 7:30 
p.m, on the same date. ‘The travel was performed under orders dated 


‘ 


October 16, 1959, directing travel from his station at the Armed Forces 
Institute of Pathology, Washington, D.C., to Norfolk, Virginia, for 
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performance of temporary duty and return. He was paid per diem 
for three-fourths of a day computed on the basis of the time the airport 
limousine would have left the Statler Hotel, regular terminal in Wash- 
ington, D.C., in order to arrive at the airport in time for airplane 
departure at 7:00 a.m. You say the member contends that since the 
limousine was used from his duty station within the corporate limits 
of Washington, D.C., to the airport, which is outside the corporate 
limits of the city, per diem should begin at the time he was picked 
up at the Armed Forces Institute of Pathology. 

The entitlement of members of the uniformed services to allowances 
for travel and temporary duty is governed by regulations issued pur- 
suant to the statutory authority contained in section 303(a) of the 
Career Compensation Act of 1949, 63 Stat. 813, 37 U.S.C. 253(a), and 
published in the Joint Travel Regulations. Under the provisions of 
paragraph 3050 of such regulations the allowances accrue only while 
the member is in a travel status; and it is provided that a travel status 
commences with departure from the permanent duty station. The 
term “permanent duty station” is defined in paragraph 1150-10 of the 
regulations as extending to the limits of the city or town in which a 
member is stationed or, if not stationed in a city or town, to the limits 
of the reservation, station or established area. Paragraph 4401 of the 
regulations provides for reimbursement of taxicab, bus, streetcar, sub- 
way or other public carrier fares between places of abode, lodging, or 
place of duty and stations, wharves, airports or other local terminals 
of the commercial modes of transportation used in performing the 
ordered travel. With respect, however, to the time allowable in the 
computation of per diem authorized for travel by common carrier, 
paragraph 4204-3 of the regulations provides that the portion of such 
allowance payable for travel between duty points will be based upon 
actual and necessary schedules by common carrier, including bus in 
certain circumstances, depending upon the means used, which sched- 
ules except those which would require boarding or leaving a train 
between the hours 2400 and 0600, shall be those which most nearly 
coincide with the possible time of departure and arrival required to 
carry out the purposes of the travel orders. 

When read together, such regulatory provisions appear to reflect 
an intention that when travel is performed by common carrier the 
per diem allowance for travel between duty points shall begin to 
accrue at the scheduled time of departure by common carrier serving 
the member’s permanent station which is used initially in the per- 
formance of the ordered travel. Clearly, when the common carrier 
terminal is within the limits of the station, such is the case, and we 
see no compelling reason why, in cases where a terminal in a nearby 
area is equally and as readily and easily accessible by taxicab, bus, 
streetcar, subway, or other public carrier, even though located outside 
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the limits of the permanent station that intention should not also be 
given effect. Hence, in our view the mere fact that the common carrier 
terminal is outside the boundaries of a duty station to which it is 
readily and easily accessible by common carrier does not constitute 
sufficient basis for a conclusion that under the regulations per diem is 
to be computed from the time of departure from such station rather 
than on the basis of the time of departure from the carrier’s terminal. 
To so conclude could result in the payment of different per diems for 
the day of departure and day of arrival to members on duty in the 
same area for the performance of ordered travel, even though they 
traveled together on the same common carrier and used the same type 
of conveyance to reach the terminal. 

We do not believe such a result is intended by the regulations. 

Since the Washington National Airport provides limousine service 
to an established terminal at the Statler Hotel, Washington, D.C., and 
since the claimant used the limousine service, presumably via that 
terminal, his travel status for per diem purposes was properly com- 
puted upon the basis of the required time of departure by limousine 
from the Statler Hotel to the airport. See 35 Comp. Gen. 650. Cf. 31 
Comp. Gen. 442. Accordingly, payment on the submitted voucher is 
not authorized and such voucher and attached papers will be retained 
here. 

Regarding members assigned to other duty stations in this area, such 
as the Pentagon, Building T-7, or Fort Myer, Virginia, referred to 
in the second endorsement to your letter, we see no reason why their 
status for per diem purposes should be any different from that of the 
officer in the submitted case when they perform travel by common 
carrier whose terminal is outside the boundaries of their duty stations 
but is in a nearby area and is readily and easily accessible by public 
carrier. Consequently, it is our view that per diem for travel by 
common carrier away from such stations should be computed on the 
necessary schedules of departure from the terminal of the common 
carrier used. 


[ B-142577 J 


Military Personnel—Record Correction—Retroactive Reen- 
listment—Pay Rights 


The correction of an enlisted member’s records to show reenlistment imme- 
diately following discharge, although silent as to the member’s status during 
the period which elapsed between date of discharge and date of actual reenlist- 
ment following vacation of a court-martial sentence, entitles the member to all 
monetary benefits which would have accrued to him had he actually reenlisted 
immediately following discharge and served on active duty from that date to 
the actual date of reenlistment, so that the member is entitled to active duty 
pay and allowances, to accrual of leave for such period, and to credit for such 
time for longevity purposes. 
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Although the correction of records of an enlisted member of the uniformed 
services to show reenlistment on September 25, 1957, was silent as to the term 
of years of the reenlistment, the member actually did reenlist for a period of six 
years on July 9, 1958, following the vacation of a court-martial sentence and the 
member’s dishonorable discharge on September 24, 1957; therefore, the record 
correction action may be regarded as advancing the date of enlistment but leav- 
ing unchanged the term so that the member is entitled to a reenlistment bonus 
computed on the basis of a six-year term of enlistment. 


To Lieutenant Colonel R. H. McPherson, Department of the Army, 


July 12, 1960: 


A 1¢ 


Reference is made to your letter of February 24, 1960, with enclo 
sures, forwarded here under D.O. No. 492 (allocated by the Depart 
ment of Defense Military Pay and Allowance Committee), requesting 
decision on certain questions in the case of Master Sergeant Sherman 
N. Burgess, RA 14216 09 

it appears that by Special Court-Martial Order N 


72, Fort Gor 
don, Georgia, dated September 18, 1957, Burgess was reduced to the 
grade of private, E-1; that he was h 
as a private, E-1 on 1 Septembe r 24, 1957; and that by Special Court- 


Martial Order No. 2, Headquarters, Department of the Army, Wasl 


morably di charged, presumal ly 


ington, D.C., dated May 12, 1958, the findings of guilty and the 
sentence in Burgess’ case were vacated as illegal and d. All rig 
privileges, and property of wh Burg id been deprived b 
virtue of the findings of guilty and the tence so set le were 
ordered restored. It further appears that by letter of June 13, 195 
The Adjutant General’s Office, St. Louis, M iri, advised Burgess 
that he was authorized to reen!] in tl ide of er sergeant, if 
the reenlistment was accom} ed within 90 days f he date of the 
letter ; and that Burgess reenlisted for six yea July 9, 1 \ 

it appears that his claim for a bon ncident to ment 
denied by our Office on October 2, 1958, on tl ound that re 
listment was not accomplished within 90 da lat 


discharge, September 24, 195 
On December Ve 1959. Ll \ nts TA f \ he . 


following directive: 


MEMORANDUM FOR THi I 

Having approved the fin nclusions a 
Board for Correction of Military Ree and 

552, it is directed 

That all of the Department of the Army record SHERMAN BURGESS 
be corrected to show that he wa ! ( j e grade of aster se 
25 September 1957 with entillen reel 

Among the enclosures transmitted with your iett i voucner 1 
favor of Burgess representing reenlistment bonu for @ ais 
enlistment on September 25, 1957, computed on the ba Dav ¢ 
master sergeant, together with other items representing the differen 


in pay and allowances between what Burgess would have received had 
he actually reenlisted on September 25, 1957, as a master sergeant and 
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served in that capacity until August 31, 1959, and what he actually 
received for the period September 25, 1957, to August 31, 1959. 
The following questions are presented for decision : 


a. Is the member entitled to active duty pay and allowances from 25 September 
1957, the date subsequent to his discharge, through 8 July 1958, the date prior to 
his actual reenlistment? 

b. If your answer is in the affirmative, could the additional time be credited 
for longevity purposes? 

ec. Would leave accrue for that period? 

d. Does entitlement to reenlistment bonus exist? 


While the correction of Burgess’ records is silent as to his status 
during the period September 25, 1957, to July 8, 1958, we think that 
the correction entitles him to all monetary benefits which would have 
accrued to him had he actually reenlisted on September 25, 1957, in 
the grade of master sergeant and served on active duty from that date 
to July 8, 1958. 

Accordingly, questions “a”, “b”, “c”, and “d” are answered in the 
affirmative. 

The correction of Burgess’ records is silent as to the term of years 
for which he shall be deemed to have reenlisted on September 25, 1957. 
However, he actually did reenlist for six years on July 9, 1958. Ap- 
parently, it was the intention to advance the date of his enlistment to 
the aforementioned date, but to leave unchanged the term of his enlist- 
ment. On that basis the reenlistment bonus is properly to be computed 
as for a six-year term. 

Payment on the voucher, which is returned herewith, is authorized 
if otherwise correct. 


[ B-143390 J 
Civilian Employees—Travel Expenses—Flight Insurance 


The cost of flight insurance purchased by an employee incident to official travel 
is a cost for the personal protection of the employee and not an incidental expense 
necessarily incurred in the transaction of official duties within the meaning of 
the provision for other expenses in section 10.5 of the Standardized Government 
Travel Regulations and, therefore, the employee may not be reimbursed for the 
cost of flight insurance. 


To William L. Norfolk, National Labor Relations Board, July 12, 
1960: 


Your letter of June 21, 1960, requests our decision whether you may 
certify for payment the enclosed travel voucher for $5 in favor of 
George L. Powell, representing his reclaim of that amount expended 
on April 19, 1960, for flight insurance covering his airline trip from 
Washington, D.C., to Nashville, Tennessee, and return. 

It appears that the above referred-to amount was disallowed ad- 
ministratively on a prior voucher for the reason that the Standardized 
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Government Travel Regulations contain no provision for reimburse- 
ment of travelers’ costs of insurance. We concur in that conclusion as 
reimbursement of expenses in connection with the authorized travel of 
civilian employees is limited to the expenses specified in the said 
Regulations. Therein section 10.5 “Other expenses” provides for the 
allowance of “Miscellaneous expenditures, not enumerated herein, 
when necessarily incurred by the traveler in connection with the 
transaction of official business * * *.” However, our view is that the 
purchase of insurance on the person of an employee while traveling 
is for his own protection and ordinarily is not to be considered to be 
an incidental expense necessarily incurred for the transaction of his 
official business. B-128981, September 20, 1956; B-117069, October 
13, 1953; B-88223, November 24, 1943; compare 35 Comp. Gen. 553 
and 361; 28 id. 679; 27 id. 737, 738. Also, generally, see the provi- 
sions of the Federal Employees’ Group Life Insurance Act of 1954, 
68 Stat. 736, as amended, 5 U.S.C. 2091-2103. 

Therefore, the voucher, which is returned herewith, may not be 
certified for payment. 


[ B-143118 J 


Civilian Employees—Training—Administrative Authoriza- 
tion—Written Agreements—Retroactive Compliance 


The requirement in section lla of the Government Employees Training Act 
that employees selected for training in non-Goverment facilities shall, prior to 
such assignment for training, enter into written agreements implies an advance 
authorization for such training by an appropriate administrative official prior 
to the training and, in the absence of authority for retroactive approval of such 
training, payment for training expenses of an employee who was undergoing 
training prior to both the request for and the administrative approval of the 
request for training and who was not required to execute a written agreement 
must be denied. 


To R. C. Donatelli, Post Office Department, July 13, 1960: 


On June 7, 1960, the Assistant Controller for Accounting, Bureau 
of Finance, forwarded your letter of the same date (your reference 
MTS: INH: amq) requesting our decision concerning the propriety of 
certifying for payment a voucher transmitted therewith for $121.50 
in favor of Mr. Richard R. Candy, covering tuition, text books, and 
equipment incident to a period of training in excess of 40 hours at 
Temple University Technical Institute. 

The doubt prompting your request for decision arises from the fact 
that the employee contracted for the training and was, in fact, under- 
going such training prior to both the request for and the approval of 
the request for training by the appropriate administrative officials. 
Also, it appears a written agreement was not obtained from the 
employee. 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 13 


Section 11a of the Government Employees Training Act, July 7, 
1958, 72 Stat. 332, 5 U.S.C. 2310(a), provides that each employee se- 
lected for training in or through a non-Government facility “shall, 
prior to his actual assignment for such training, enter into a written 
agreement * * *. No employee selected for such training shall be as- 
signed thereto unless he has entered into such agreement.” The re- 
quirement for a written agreement prior to assignment for training 
in anon-Government facility necessarily implies an advance authoriza- 
tion for such training by an appropriate administrative official prior 
to the commencement thereof. In the absence of some provision in the 
act or in the regulations of the Civil Service Commission expressly 
authorizing retroactive approval of training in lieu of an advance 
authorization therefor and dispensing with the requirement for the 
execution of an agreement—and we are not aware of any such provi- 
sion—payment of expenses of such training would be unauthorized. 
This conclusion is in accordance with the regulations appearing in 
section 734.12 of the Postal Manual, which says “Courses which require 
payment of tuition, registration, or instructor fees by the Department 
must be approved prior to enrollment of trainees or engagement of 
instructors.” 

For the reasons stated above the voucher, which is returned here- 
with, may not be certified for payment. 


[ B-137441 J 


Military Personnel—Travel—Permanent Change of Sta- 
tion—Travel Time Computations—Mixed Modes of Travel 


In the case of members of the uniformed services who perform travel on per- 
manent change of station by use of a combination of modes—privately owned 
automobile and commercial carrier—computation of travel time is authorized 
in accordance with long-established administrative practices of the armed serv- 
ices which have permitted travel entirely or in part by privately owned vehicle 
on permanent change of station with allowance of additional administrative 
travel time, without charge to leave, on the basis that the Government’s interest, 
in a broad sense, is served by such authorization, in that such interest extends 
to providing some time for the members to escort their dependents to places of 
residence, or to proceed to such places to join them, and otherwise to take care 
of their travel needs arising on permanent change of station. 38 Comp. Gen. 
513, modified. 


To The Secretary of Defense, July 18, 1960: 


Reference is made to letter dated April 4, 1960, from the Assistant 
Secretary of Defense (Comptroller) concerning the rules and pro- 
cedures proposed in Department of Defense Military Pay and Allow- 
ance Committee Action No. 206 for computing authorized travel time 
for members of the armed services incident to permanent change of 
station travel, and our discussion with respect thereto in decision of 
January 29, 1959, 38 Comp. Gen. 513. 
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The views expressed by us in the decision of January 29, 1959, were 
premised on a concept that travel time on permanent change of sta- 
tion should be directly related to the period required to accomplish 
the travel made necessary by the station change, in a manner and by 
a means involving the Government’s interest, and that any additional 
time taken for the travel because of personal reasons should not be 
included in the authorized travel time. On the basis that the Govern- 
ment’s interest ordinarily is best served by means of transportation 
more expeditious than by privately owned conveyance, we said it was 
our opinion that in the absence of affirmative evidence that travel on 
permanent change of station by the use of a combination of private 
car and commercial carrier was performed only for the purpose of 
accomplishing the travel required by the orders and not for personal 
reasons, authorized travel time should be computed on the basis of 
travel by commercial carrier over the direct route rather than on the 
basis set forth in the proposed rules. 

In the Assistant Secretary’s letter it is stated that long established 
administrative practices of the armed services have permitted travel 
entirely or in part by privately owned vehicle incident to permanent 
change of station with the allowance of additional administrative 
travel time, without charge to leave, for that part of the travel per- 
formed by the slower mode of private car. On the basis that the 
Government’s interest, in a broad sense, is in fact served by the grant- 
ing of the authority proposed in the rules, in that such interest extends 
to providing some time for the members to escort their dependents 
to places of residence, or to proceed to such places to join them, and 
otherwise to take care of their travel needs arising because of the 
requirement that they make a permanent change of station, it is sug- 
gested that our doubt in the matter should be resolved in favor of 
such long-established practice. 

In view of the representations made in the Assistant Secretary's 
letter, we will not oppose the implementation of the rules set forth in 
Committee Action No. 206, and B-137441 of January 29, 1959, 38 
Comp. Gen. 513, is modified accordingly. 


[ B-141775 J 


Military Personnel—Gratuities—Reenlistment Bonus— 
One-Year Enlistment Extensions 


Under 10 U.S.C. 5539(b) which, when enacted into law on August 10, 1956 
contained a substantive change from the derivative statute in that two one-year 
enlistment extensions constituted a reenlistment for bonus entitlement under 
section 208 of the Career Compensation Act of 1949, it is the second or any 
other subsequent extension which, when added to the previous extensions of 
the same enlistment aggregates two or more years, establishes the reenlistment 
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even though 10 U.S.C. 5589(b) specifically provides that all extensions of an 
enlistment are considered one continuous extension; accordingly, a second or 
other subsequent extension effective after August 10, 1956, may be combined 
with an extension made prior to that date, and, if it aggregates a continuous 
extension of two or more years, it constitutes a reenlistment for a reenlistment 
bonus under section 208 of the Career Compensation Act of 1949. 


A reenlistment which is established under 10 U.S.C. 5539(b) by a combination 
of two or more extensions of enlistment places the member in exactly the same 
status as though he had originally extended his enlistment for the aggregate 
of all the extensions, and the reenlistment bonus under section 208 of the Career 
Compensation Act of 1949 is to be computed on the basis of the rate of pay 
received on the day before the effective date of the first extension 


Under 10 U.S.C. 5539(a) any combination of extensions of enlistment which 
aggregates not more than four years may be made, and if a reenlistment bonus 
is paid under section 208 of the Career Compensation Act of 1949 for extensions 
aggregating two years and a subsequent extension is made aggregating three 
or four years, an appropriate reenlistment bonus is payable computed on the 
longer period, but the previous bonus paid for the shorter period must be 
deducted in view of the requirement in 10 U.S.C> 5539(b) that all extensions 
be “considered one continuous extension,” only one bonus may be authorized for 
the aggregate of the extensions. 


The decision of the Comptroller General in 39 Comp. Gen. 711, which was ren- 
dered on April 18, 1960, relative to combining two or more extensions of enlist- 
ment for a reenlistment bonus under section 208 of the Career Compensation Act 
of 1949, is an original construction of 10 U.S.C. 5539 as enacted by the act of 
August 10, 1956, and under well-established rules it must be regarded as 
effective from the effective date of the statutory provisions that are construed; 
therefore, Navy members who extended their enlistments but who, under regu- 
lations in effect prior to April 18, 1960, were not permitted to elect to be 
covered by section 208 may make such election within a reasonable time and 
the additional amounts due may be administratively adjusted. 


Former members of the Navy who extended their enlistments and were paid 
a reenlistment bonus for two one-year enlistments, because the regulations at 
the time did not entitle the members to elect a greater reenlistment bonus under 
section 208 of the Career Compensation Act of 1949, may not have their accounts 
administratively opened but they may make claim for an additional reenlistment 
bonus based on an election to be covered by section 208 if the election is made 
within a reasonable time and the claim may be administratively settled without 
reference to the General Accounting Office provided that the former member’s 
right to the payment is not in doubt. 


To the Secretary of the Navy, July 18, 1960: 


Reference is made to letter dated June 7, 1960, from the Assistant 
Secretary of the Navy (Personnel and Reserve Forces), requesting 
a decision on five questions which have arisen in the implementation 
of our decision dated April 18, 1960, 839 Comp. Gen. 711, relating to 
extensions of enlistments as entitling members of the naval establish- 
ment to reenlistment bonus under section 208 of the Career Compen- 
sation Act of 1949, as added by the act of July 16, 1954, 68 Stat. 489, 
37 U.S.C. 239. The request for decision has been assigned Depart- 
ment of Defense Military Pay and Allowance Committee Submission 
No. SS-N-506. 

It was held in the decision of April 18 that by reason of the sub- 
stantive change made by the act of August 10, 1956, TOA Stat. 320, 
in enacting 10 U.S.C. 5539(b) as a codification of the act of August 
22, 1912, as amended, 34 U.S.C. 184, 1952 Ed., two one-year extensions 
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of an enlistment constituted a reenlistment within the contemplation 
of section 208. In the case there considered both of the extensions 
had been made subsequent to August 10, 1956, and the first question 
presented is whether the answer would have been the same if the 
first one year’s extension had been entered into prior to August 10, 
1956. While section 5539(b) provides that “all such extensions of 
an enlistment are considered one continuous extension,” it is the 
second, or any other subsequent extension, which, when added to the 
previous extensions of the same enlistment aggregates two or more 
years, established a reenlistment as specifically defined in section 
208(e) (2), 87 U.S.C. 239(e) (2), of the Career Compensation Act of 
1949, as amended. Accordingly, if the effective date of an extension 
occurred after August 10, 1956, and, when combined with an extension 
made prior to that date, aggregates a continuous extension of two 
or more years, it constitutes a reenlistment within the purview of 
section 208. Question 1 is therefore answered in the affirmative. 

The second question relates to the proper rate of pay to be used in 
the computation of the reenlistment bonus, where two or more exten- 
sions constitute a reenlistment, if election is made to be paid under 
section 208. While it cannot be determined until the effective date 
of the subsequent extension, which when considered with prior exten- 
sions constitute one continuous extension of two or more years, that 
there has been a reenlistment or the length of the reenlistment, the re- 
enlistment thus established must be considered as relating to the 
enlistment which would have expired had it not been extended. The 
series of extensions, considered as one continuous extension, places the 
member in exactly the same status as though he had originally extended 
his enlistment for the aggregate of all the extensions and the reenlist- 
ment bonus is to be computed on the basis of the rate of pay received on 
the day before the effective date of the first extension. 7 Comp. Gen. 
439, and 9 zd. 385, 386. Question 2 is answered accordingly. 

The next question for decision is as follows: 

Question 8. In those instances where two one-year extensions have been com- 
bined to form the basis for payment of a reenlistment bonus computed as for a 
first reenlistment for two years, would it be proper upon a third single year exten- 


sion of the same enlistment to compute the bonus as for a first reenlistment for 
three years less the previous payment made upon the second extension? 


Subsection (a) of section 5539, Title 10 U.S. Code, provides: 


Under regulations prescribed by the Secretary of the Navy with the approval of 
the President, a member of the Regular Navy, or the Regular Marine Corps may 
extend or re-extend his enlistment by written agreement for less than one year or 
for a period of one, two, three, or four full years. However, the total of all such 
extensions of an enlistment may not exceed four years. 


The case under consideration in decision of April 18 involved two 
one-year extensions, but that decision did not in any way intend to 
limit the extensions that might legally be considered as a reenlistment. 
Any combination of extensions as provided in subsection (a) above 
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which aggregate not more than four years may be made. Of course, 
if a reenlistment bonus is paid for extensions aggregating two years 
and a subsequent extension is made aggregating three or four years, 
an appropriate reenlistment bonus is payable computed on the longer 
period, but the previous bonus paid for the shorter period must be 
deducted, only one bonus being authorized for the aggregate of the 
extensions, the law requiring that they be “considered one continuous 
extension.” See 32 Comp. Gen. 290. Question 3 is answered in the 
affirmative. 

Question 4 reads: 

Question 4. Prior to the issuance of B-141775 of 18 April 1960, service regula- 
tions provided that no entitlement to reenlistment bonus accrued under section 208 
of the Career Compensation Act of 1949, as amended, for two or more one-year 
extensions of an enlistment and in determining the number of reenlistments to be 
used in subsequent computations of reenlistment bonus under section 208, two or 
more one-year extensions were ignored. A problem arises with respect to a 
member who was paid a bonus for two one-year extensions under section 207. 
While the regulations provided no entitlement under section 208, the member was 
required to make an election to receive a bonus under section 207. The question, 
therefore, arises as to whether a member who has been separated from the 
enlistment involved, and is either not a member of the service at this time or has 
reenlisted, may now make re-election to receive a greater bonus under section 208. 
Consideration has been given to 35 Comp. Gen. 371 wherein it was held that the 
member may make the election at any time provided he makes it before the 
termination of the reenlistment contract involved. Therefore, the member in the 
cited case would be prohibited from making such a re-election. Inasmuch as the 
regulations prohibited an election under section 208, and the fact that these 
extensions may be required to be counted as a reenlistment in subsequent compu- 
tations, it would appear proper to permit the member to make a re-election even 
though the reenlistment contract involved has terminated. May your decision be 
modified to now permit the election of the greater amount in such circumstances? 

The April 18 decision is an original construction of 10 U.S.C. 5539 
as codified by the act of August 10, 1956, supra, and under well-estab- 
lished rules it must be regarded as effective from the effective date of 
the statutory provisions that it construes. See 27 Comp. Gen. 686, 687; 
32 id. 17, 18, and 39 id. 455, 456. Under the regulations in effect prior 
to the decision, no right of election to be covered by section 208 was 
given to members who extended their enlistments for two or more years 
by one-year extensions, their bonus, if any, being paid under section 
207, 37 U.S.C. 238(a). This situation differs from 35 Comp. Gen. 371 
in that there the members, having a right of election, accepted a bonus 
under section 207, and it was held they could re-elect to receive a bonus 
under section 208 so long as such action was taken before the termina- 
tion of the reenlistment as to which the right of election arose. Hence, 
we would not question elections and necessary adjustments made in 
accordance with the ruling in the April 18 decision for those members 
or former members who elect within a reasonable period to be covered 
by section 208, provided the adjustment is otherwise proper. It does 
not seem necessary or practical, however, to reopen the accounts of 
those former members who might be affected until claim is made by the 
former member for an additional amount on the basis of an election to 
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be covered by section 208 in accordance with our decision of April 18, 
1960. In such cases the former member may be paid the additional 
amount due as the result of such election, without reference to this 
Office for settlement as a claim, provided, of course, his right to the 
payment is not otherwise doubtful. Question 4 is answered accord- 
ingly. 

In view of the above, no answer to question 5 is necessary. 


[ B-142920 J 


Military Personnel—Reenlistment Bonus Recoupment— 
Transfer to Fleet Reserve—Constructive Service Credit 

An enlisted member of the Navy who does not complete the term of enlistment 
for which he was paid a reenlistment bonus under section 208 of the Career 
Compensation Act of 1949, due to transfer to the Fleet Reserve and release from 
active duty, may not be relieved of liability for refund of the unearned portion of 
the reenlistment bonus on the basis that the unexpired part of his enlistment was 
creditable as constructive service under 10 U.S.C. 6330(d) for transfer to the 
Fleet Reserve, since the constructive service authorized under 10 U.S.C. 6330(d) 
is specifically limited to credit for eligibility for transfer to the Fleet Reserve or 
Fleet Marine Corps Reserve and, therefore, may not be counted in determining 


whether the member completes the period of service for which he was paid a 
reenlistment bonus. 


To the Secretary of the Navy, July 19, 1960: 


Reference is made to letter of May 16, 1960, from the Assistant 
Secretary of the Navy (Personnel and Reserve Forces), requesting a 
decision (assigned SS-N-503 by the Department of Defense Military 
Pay and Allowance Committee) whether recoupment of reenlistment 
bonus is required in the particular circumstances described in the letter. 

The letter of the Assistant Secretary presumably relates to the case 
of Ervin A. Horst, 3165071, EMC, USN. It appears that he reenlisted 
on March 30, 1956, with 17 years 11 months and 17 days’ service. He 
was paid a reenlistment bonus in the amount of $391.75 ($192.40 
X 21365) computed under section 208 of the Career Compensation 
Act of 1949, as added by section 2 of the act of July 16, 1954, 37 U.S.C. 
239. On February 3, 1958, at his request, he was transferred to the 
Fleet Reserve and released from active duty after actually serving only 
1 year 10 months and 4 days of his last enlistment. Our Navy Audit 
Branch took an exception to the bonus payment in the amount of 
$36.87. Such exception was taken for failure to recoup the unearned 
portion of the bonus computed on the basis of 2 months and 9 days 
required to complete 20 years of active service. 

The letter of the Assistant Secretary expresses the administrative 
view that, since the member at the time of his transfer to the Fleet 
Reserve and release from active duty had completed 20 years’ active 
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service as required by 10 U.S.C. 6330, for the purpose of transfer to 
the Fleet Reserve, and since he was entitled to retainer pay computed 
on the basis of over 20 years’ service, recoupment of the reenlistment 
bonus is not required. The letter also states that the policy of not 
recouping reenlistment bonus payments in the circumstances here 
involved has been in effect in the Navy and Marine Corps since the 
enactment of section 208 of the Career Compensation Act on July 
16, 1954. 

Section 208(a) of the Career Compensation Act of 1949, as added 
by the 1954 act, 37 U.S.C. 239(a), authorizes the payment of a reenlist- 
ment bonus to members of the uniformed services, under specified 
conditions and restrictions, to be computed on the basis there pre- 
scribed. Subsection (b) provides that no bonus may be paid to a 
member who reenlists after completing a total of 20 years of active 
Federal service. It further provides that the bonus payable to a mem- 
ber who reenlists before completing a total of 20 years of active Fed- 
eral service, but who will under that reenlistment complete more than 
20 years of such service, is computed by using as a multiplier only that 
number of years which, when added to his previous service, totals 20 
years. Subsection (f) provides that, under such regulations as may be 
approved by the Secretary of Defense, any member who voluntarily, 
or as the result of his own misconduct, does not complete the term of 
enlistment for which he was paid a reenlistment bonus under that 
section shall refund that percentage of the bonus that the unexpired 
part of his enlistment is of the total enlistment period for which the 
bonus was paid. Subsection (g) provides that the Secretary concerned 
may prescribe regulations for the administration of this section in his 
department. 

Regulations of the Secretary of Defense in effect at the time in- 
volved are set forth in Department of Defense Directive 1304.4 dated 
December 6, 1954, which furnished policy guidance to the services. 
Categories of discharges where recoupment of the bonus is to be 
effected are there enumerated. Section III provides in pertinent part 
for recoupment of the bonus as follows: 

* * * (b) In applying the term “who voluntarily or as a result of his own 
misconduct” a pro rata portion of the reenlistment bonus shall be, upon a 
determination of the Secretary concerned, recovered for. 


(1) Separation by reason of transfer to the Fleet Reserve, Fleet Marine Corps 
Reserve, or Army or Air Force Reserve. 

This item deals with only those cases where an individual is transferred to the 
Fleet Reserve, Fleet Marine Corps Reserve, or to the Army or Air Force Reserve 
and placed on the retired list of the Regular Army or Air Force. In the case of 
personnel so retired or transferred and retained on continuous active duty, such 
active duty shall be considered as a part of the enlistment being served in at the 
time of transfer and shall not be used in computing the pro rata share of the 


reenlistment bonus to be recouped. Retirement by reason of disability is not 
included under this section. 


596896 O-62—4 
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Similar provisions are now contained in the directive of the same 
number dated April 14, 1960. 

Paragraph 044075-4a of the Navy Comptroller Manual provides 
generally that any enlisted member who was paid a reenlistment bonus 
under the provisions of that paragraph for a reenlistment or an 
extension of an enlistment entered into on or after July 16, 1954, and 
who, either voluntarily or as the result of his own misconduct, does not 
complete the enlistment or extension of enlistment for which the bonus 
was paid, will refund, in accordance with the provisions of subpara- 
graphs b, c, and d, a pro rata portion of the reenlistment bonus paid. 
Subparagraph b provides that the periods of time not served as 
outlined in paragraph 044070-4b for which recoupment of the reenlist- 
ment bonus is required are equally applicable for recoupment of reen- 
listment bonus paid under this subsection. Paragraph 044070-4b(2) 
provides that, except as otherwise provided therein, “the following 
periods of time will be considered as time not served for the purpose 
of determining the amount of reenlistment bonus to be refunded: 

Py * * * * *” * 


2. period of time computed from the date on which a member is separated from 
active service through the normal date of expiration of enlistment if separated 
for one of the following reasons: 

transfer to the Fleet Reserve or the Fleet Marine Corps Reserve and released 
to inactive duty prior to the expiration of the number of years service for which 
the bonus was paid; 


10 U.S.C. 6330(b) provides that an enlisted member of the Regular 
Navy or the Naval Reserve who has completed 20 or more years of 
active service in the Armed Forces “may, at his request,” be transferred 
to the Fleet Reserve. Similar provisions are made for transfer of 
Marine Corps enlisted members to the Fleet Marine Corps Reserve. 
Subsection (c) provides that members transferred to the Fleet Reserve 
or Fleet Marine Corps Reserve under that section are entitled, when 
not on active duty, to retainer pay at the rate of 214 percent of the 
basic pay that they received at the time of transfer multiplied by the 
number of years of active service in the Armed Forces. Subsection (d) 
provides that for the purposes of subsections (b) and (c), a part of a 
year that is six months or more is counted as a whole year and a part 
of a year that is less than six months is disregarded. While under these 
provisions a member is eligible for transfer to the Fleet Reserve and 
release from active duty after completing 19 years and six months of 
active service, and his retainer pay is computed on the basis of 20 years’ 
service for multiplier purposes, it does not follow that such member has 
completed 20 years of active service for the purpose of reenlistment 
bonus within the contemplation of the applicable provisions of 37 
U.S.C. 239. The constructive service authorized under subsection 6330 
(d) is specifically limited by that subsection to be used for the purposes 
of subsections (b) and (c). In other words, under subsection (b) such 
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constructive service is authorized to be counted in determining whether 
the member has completed 20 years of active service for transfer 
purposes, and under subsection (c) such service is authorized to be 
included in his years of active duty for the purpose of determining the 
multiplier factor to be used in computing his retainer pay. However, 
such service is not authorized to be counted for basic pay purposes (38 
Comp. Gen. 110), and neither does section 6330 authorize counting such 
constructive service in determining whether a member completes the 
period of service for which he was paid a reenlistment bonus. Compare 
10 U.S.C. 6295. 

Since the enlisted man here involved was voluntarily transferred 
to the Fleet Reserve and released from active duty on February 3, 
1958, before completing the period of service for which he was paid a 
reenlistment bonus, and since the transfer of a member to the Fleet 
Reserve and release from active duty in these circumstances is listed 
as one of the categories where recoupment of the reenlistment bonus 
is required by Department of Defense Directive 1304.4 and the cited 
provisions of the Navy Comptroller Manual, it is concluded that the 
exception taken in the amount of $36.87 was proper and it will be 
continued. 

Regarding the statement that it has been the policy of the Navy and 
Marine Corps since the enactment of section 208 not to recoup re- 
enlistment bonus in cases such as the one here involved, our Defense 
Accounting and Auditing Division has reported that an examination 
of the case files of 14 members who were transferred to the Fleet 
Reserve since January 1, 1960, with 19 years and 6 months, or more, 
of service for transfer purposes disclosed that in all but two of the 
cases the unearned bonus was recouped. 


[ B-143075 J 


Federal-Aid Highways—Roads Damaged by Floods, Ete.— 
General v. Emergency Funds 


Emergency funds for the repair or reconstruction of Federal-aid highways, 
including interstate system highways, which are damaged as a result of floods, 
hurricanes, tidal waves, and other catastrophes provided under 23 U.S.C. 125, 
are available for the emergency repair or reconstruction of such roads to the 
exclusion of other funds; therefore, the use of funds authorized for the con- 
struction of the interstate highway system under 23 U.S.C. 120(e) to reconstruct 
a portion of a completed Federal-aid highway, which was subsequently damaged 
by flood, is not authorized, and there is no basis for considering a two-lane 
highway project completed and accepted two years prior to the flood as a project 
under construction on the basis that it was a stage project incident to an 
overall plan for a four-lane highway to permit the use of general Federal- 
aid highway moneys which are available for repair of damages and 
increased construction costs of projects under construction. 
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To the Secretary of Commerce, July 19, 1960: 


By letter of May 31, 1960, the Assistant Secretary for Administra- 
tion requested our opinion as to whether a section of Interstate Sys- 
tem highway destroyed by flood disaster may be reconstructed with 
the aid of Federal Interstate System funds, notwithstanding the 
availability of emergency funds under section 125 of Title 23, United 
States Code. 

The facts in the matter appear to be essentially as follows: 

During November 1959, certain sections of highways on the Federal- 
aid systems, including the Interstate System, in the western part of 
Washington State were destroyed by widespread floods. The Gov- 
ernor of Washington declared an emergency which declaration has 
been concurred in by the Commissioner of Public Roads. A finding 
has been made that an allocation of emergency funds under 23 U.S.C. 
125 is warranted to assist the State in financing repair or reconstruc- 
tion of the roads and bridges involved. While the State of Washing- 
ton proposes to use the emergency funds to aid in repairing or recon- 
structing part of the highways on the Federal-aid systems, one of 
the highways destroyed is on the Interstate System, and the State 
desires to reconstruct this section with the aid of funds authorized 
for the Interstate System under section 108 of the Federal-Aid High- 
way Act of 1956, 70 Stat. 374,378. Under the provisions of 23 U.S.C. 
120(c), the Federal share of the cost of Interstate System projects in 
Washington provided for by funds made available under the Federal- 
Aid Highway Act of 1956 is 90.68 percent. The Federal share pay- 
able on account of any repair or reconstruction of the Interstate Sys- 
tem provided for by funds made available under the emergency 
provisions of 23 U.S.C. 125 is limited to 50 percent. 23 U.S.C. 120(f). 

The Assistant Secretary points out that the section of Interstate 
highway destroyed by the subject floods is within the limits of a section 
recently improved under Project I-90-1 (7)37, Middle Crossing Sno- 
qualmie River to Camp Mason; that this project was financed with 
the aid of funds made available under section 108 of the Federal-Aid 
Highway Act of 1956, with the Federal share of the cost being 90.68 
percent; that the standards adopted for the Interstate System under 
23 U.S.C. 109 require a 4-lane, divided highway at this location; and 
that Project I-90-1 (7)37, referred to above, was for two lanes of the 
highway. It is stated as being understood that the project for the 
reconstruction of the destroyed highway will also include the con- 
struction of the additional two lanes required by the Interstate stand- 
ards. It is further pointed out that when an Interstate highway is 
under construction and natural causes or unanticipated conditions 
such as slides and floods cause damage and increase the cost of con- 
struction, such increased costs are considered eligible for participation 
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by Federal Interstate funds, and that while in the instant case, a proj- 
ect for improvement of the Interstate highway involved had been com- 
pleted, the project was a stage construction project for only the first 
two lanes of a larger highway. 

Your Department’s position that funds authorized for the Interstate 
System might properly be used to reconstruct the destroyed portion 
of highway, notwithstanding the availability of emergency funds for 
such purpose, is based primarily upon the fact that emergency funds 
under 23 U.S.C. 125 may be expended only upon application by the 
State highway departments, and that the selection of projects to be 
financed with Federal-aid funds is the prerogative of the States, sub- 
ject to the approval of the Secretary of Commerce. Also the fact that 
the Congress has declared the prompt and early completion of the In- 
terstate System as being essential to the national interest and one of 
the most important objectives of Federal highway legislation and 
that the Interstate highway involved is an important route of the In- 
terstate System are relied upon as circumstances that might possibly 
justify a decision that the reconstruction work may be financed with 
funds authorized for the Interstate System, notwithstanding the avail- 
ability of other funds. 

We understand that should we determine Interstate funds are not 
eligible for reconstructing the destroyed portion of the Interstate 
System which had already been constructed to required standards 
with Interstate funds, emergency funds would be used for such pur- 
poses and that in either event, Interstate funds would be used for 
constructing the two additional lanes heretofore not constructed to 
Interstate standards. It is clear that the cost of consructing the ad- 
ditional two lanes may be financed out of funds authorized under sec- 
tion 108 of the Federal-Aid Highway Act of 1956, and that question 
need not be further considered. However, to answer the question 
as to whether such funds may be used to reconstruct the portion of 
completed Federal-aid highway destroyed by flood, we shall examine 
the history of the emergency fund provision. 

Section 125 of Title 23, United States Code, provides, in pertinent 
part, that: 

(a) An emergency fund is authorized for expenditure by the Secretary, sub- 
ject to the provisions of this section and section 120, for the repair or recon- 
struction of highways, roads, and trails which he shall find have suffered serious 
damage as the result of disaster over a wide area, such as by floods, hurricanes, 
tidal waves, earthquakes, severe storms, landslides, or other catastrophes in 
any part of the United States. The appropriation of such moneys, not to exceed 
$30,000,000, as may be necessary for the initial establishment of this fund and 
for its replenishment on an annual basis is authorized. * * * 

(b) The Secretary may expend funds from the emergency fund herein author- 
ized for the repair or reconstruction of highways on the Federal-aid highway 


systems, including the Interstate System, in accordance with the provisions of 
this chapter * * *, 
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And section 120(f) of Title 28, United States Code, provides, so far 
as the Interstate System is concerned, that: 


(f) The Federal share payable on account of any repair or reconstruction 
provided for by funds made available under section 125 of this title shall not 
exceed 50 per centum of the cost thereof * * *. 


Legislation providing for the financial cooperation of the Federal 
Government, acting through the Bureau of Public Roads, with the 
State highway departments in the repair or reconstruction of high- 
ways damaged by floods, hurricanes, earthquakes or landslides may be 
traced to section 9 of the Federal-Aid Highway Act of 1950, 64 Stat. 
785, 789, 23 U.S.C. 18a. That section authorized the use of not to 
exceed $5,000,000 of Federal-aid highway appropriations as an emer- 
gency relief fund for repair or reconstruction of highways and bridges 
on the primary or secondary Federal-aid highway systems damaged 
by floods or other catastrophes. The Federal share payable toward 
any of this emergency work was also limited to 50 percent of the cost. 
By the act of October 15, 1951, 65 Stat. 421, 23 U.S.C. 13a, the amount 
authorized was raised to $15,000,000. It is manifest from the provi- 
sions of section 9 of the 1950 act, as well as from the provisions of 
other relief legislation going back as far as the act of May 16, 1928, 
45 Stat. 539, 570, that Federal-aid highway funds were not generally 
available without limitation for the reconstruction of roads damaged 
by catastrophe. The current provision establishing a separate emer- 
gency fund rather than providing funds for such relief through direct 
appropriation or through a limitation against regular Federal-aid 
highway appropriations is, except in amount, substantially the same 
with respect to Federal-aid roads as section 7 of the Federal-Aid 
Highway Act of 1952. In commenting on the 1952 emergency fund 
provision, the Senate Committee on Public Works stated at page 5 of 
Report No. 1596, 82d Congress, 2d Session, accompanying S. 2437, 
that: 

The section in the bill dealing with emergency repair work on Federal-aid 
roads damaged by floods or other disasters has been rewritten by the committee 
so as to give it the status of a stand-by fund in the amount of $15,000,000, which 
would be available for expenditure without further legislative action other than 
appropriation of the initial fund and its replenishment on an annual basis. This 
will permit the Commissioner of Public Roads to proceed promptly when 
disasters occur and it will avoid any delay in carrying out the emergency work 
such as could happen due to time-consuming procedures in obtaining separate 
legislative authority whenever the hitherto limited emergency fund should be- 
come exhausted. The new language retains the previously adopted require- 


ments with respect to matching of funds and declaration of an emergency by the 
Governor of the State affected. [Italics supplied.] 


It is clear from the quoted portion of the legislative history that 
the Congress in establishing the emergency fund did not intend to 
make Federal-aid highway funds generally available for the repair 
or reconstruction of damaged or destroyed highways. Indeed, if 
funds were generally available for such purpose there would hardly 
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be any need for establishment of the emergency fund. There would 
not appear to be any question but that use of the emergency fund 
for the purposes authorized was intended to be exclusive of any 
other funds. 

The construction of two lanes of highway under the project in 
question was completed and accepted by the State in November of 
1957. Notwithstanding that the project was a stage project and the 
overall plan for the highway involved contemplated the ultimate con- 
struction of four lanes, the only Federal-aid highway moneys avail- 
able to aid in repair or reconstruction of the damage are those pro- 
vided by the emergency fund. Where an Interstate highway is under 
construction and unanticipated conditions such as slides and floods 
cause damage and increase the cost of construction, such increased 
costs might well be eligible for participation with Federal] Interstate 
funds. But where a highway or any portion of a highway is com- 
pleted, it may not be said that that highway or portion thereof is 
under construction or that any damage thereto has increased the cost 
of construction. 

Accordingly, the answer to the question presented must be in the 
negative. 


[ B-116331 J 


Post Office Department—Transportation of Regular Mail by 
Air—Legislative v. Judicial Construction 

Although statements in congressional committee reports that the Postmaster 
General does not have authority under prior statutes to transport ordinary first- 
class mail by air, when there has been a judicial determination that there is 
existing statutory authority for the transportation of regular mail by air when 
such transportation is determined to be more efficient or economical and when 
the basic distinction between “air mail service’ and regular mail service is not 
impaired, should not be lightly disregarded, they cannot overcome the judicial 
determination of the effect of the statutes nor afford a proper legal basis for a 
change in the construction of the existing statutes; however, in view of the con- 
— expressions, expansion of the airlift program for first-class mail is not 
advisable. 


To the Postmaster General, July 20, 1960: 


Your letter of June 29, 1960, requests advice as to whether our Office 
would object to the use of funds for expansion of the existing program 
of transporting ordinary first-class mail by air over certain selected 
air carrier routes to include 62 additional specified segments, 48 of 
which are in the 48 contiguous States, 3 to Puerto Rico, 4 to Hawaii, 
and 7 in the States-Alaska service. The conditions applicable to this 
transportation are stated to be similar to the conditions prescribed 
with respect to the initial experimental service inaugurated by your 
Department on October 6, 1953, between New York-Chicago and 
Washington-Chicago, 
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As indicated in your letter, the question of the legality of instituting 
the initial service referred to above was presented for our considera- 
tion in July 1953. In our decision dated August 12, 1953, B-116331, 
we considered the applicable provisions of the Civil Aeronautics Act 
of 1938, 49 U.S.C. 401 (1952 ed.), and concluded that the provisions 
indicated strongly that the Postmaster General was authorized to 
arrange for the transportation by air of all classes of mail whenever 
the needs of the Postal Service so justify. Also, we considered perti- 
nent provisions of the laws pertaining to the Postal Service and stated 
that any doubt as to the legality of the proposed program of airlifting 
first-class mail arose principally by reason of the statutory provisions 
fixing the rate of postage for “domestic air mail” and defining domestic 
air mail. We stated that: 


In my opinion the quoted statute does not compel the view that the Congress 
intended that any and all use of transportation by air—irrespective of the type 
of service given—requires that the mail so transported be paid for at the special 
rate of postage. On the contrary, it is believed only reasonable to construe the 
statute as prescribing the rate of postage to be paid for the “air mail service” 
contemplated thereby. That service is understood to be a definite and distinct 
type of special service guaranteeing expeditious handling, distribution and trans- 
portation by the most rapid means available all along the route, for assurance 
of which the extra charge is made to the user. It is understood from your letter 
that, under the procedure contemplated by your Department, the transporting 
by aircraft of the first class mail in question will not result in furnishing such 
mail with “air mail service.” That is to say, the difference between air mail 
service and regular service is to be maintained, notwithstanding the fact that 
the latter service may involve some air transportation. The controlling distinc- 
tion appears to be that, in return for the special rate of postage, the air mail 
service guarantees the expedited service indicated above, whereas no such assur- 
ance is given the user in respect to the regular mail service which may or may 
not include some air transportation where deemed appropriate by the Postmaster 
General. Under these circumstances the justification for the difference in the 
postage rates would continue. In my opinion if, in fact, the distinction between 
domestic air mail service and regular mail service is maintained, the use of air 
transportation for the latter service is not prohibited. 

Accordingly, you are advised that this Office will not object to the use of funds 
for the air transportation of first class mail in those instances where, in the 
judgment of the Postmaster General, its use contributes to a more efficient or 
economical postal service, and it is used in such a manner as not to impair the 
basic distinction between “air mail service” and the regular mail service. 


Pursuant to our decision, the initial service was inaugurated by 
your Department on October 6, 1953, between NewYork-Chicago and 
Washington-Chicago. Subsequently, after inauguration of the pro- 
gram on the west coast, certain railroads challenged in the courts the 
legality of transporting ordinary first-class mail by air, instituting 
action for a declaratory judgment in respect to, and an injunction 
against, such air transportation. On January 28, 1955, the United 
States District Court for the District of Columbia, in the case of 
Atchison, Topeka and Santa Fe Railway Co., et al. v. Arthur E. 
Summerfield, Postmaster General, 128 F. Supp. 266, held that al- 
though the Postmaster General had the right to experiment, he did 
not, under grant of moneys to run, maintain, and operate the post 
office and in view of the statutes establishing different postal rates for 
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first-class mail and air mail, have the right to prolong the experiment 
in air transportation of ordinary first-class mail past. the time when 
the knowledge acquired by such experiment was received, but that, 
in the absence of a showing by the railroads of irreparable injury, 
permanent injunction would be denied. 

Both parties appealed the ruling of the District Court and, on 


December 12, L955, the United States Court of Appeals for the Dis- 
trict of Columbia Cir uit, in the case of A iN, T Pp ha and Santa 
Fe li wr Ly Co., él al, ~ Arth iM. OU LET [le ld, Postm ster Gen 
eral, 229 F. 2d 777, vacated the judgment of the District Court and 
remanded the case with instructions to grant the Postmaster General’s 


motion for summary judgment. The Court of Appeals, after con- 


sidering the same statutory provisions that we considered in our de- 
cision of August 12. 1953, held that iir mail,” within the statutes 
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and railroad transportation.” The plaintiff railroads urge that this is not suffi- 
cient to manifest ratification and approval by the Congress and claim the cases 
cited by the Postmaster General on the point are distinguishable. But we are un- 
able to find any prohibition of the present experimental program, while we do 
find statutory provisions broad enough to encompass it within their terms. Un- 
der these circumstances we think the indications of implied legislative approval 
are entitled to weight. In sum we conclude that the experimental program for 
carrying ordinary first-class mail by air is within the statutory authority of the 
Postmaster General and is authorized by law. 

The Supreme Court of the United States denied certiorari in this 
case on May 7, 1956, Atchison, Topeka & Santa Fe Railway Co., et al. 
v. Summerfield, Postmaster General, certiorari denied, 351 U.S. 926. 

The decision of the United States Court of Appeals referred to 
above supports our decision of August 12, 1953, and constitutes the 
highest judicial interpretation of the law at this time. An examina- 
tion of the statutes considered in our decision of August 12, 1953, and 
in the decision of the Court of Appeals discloses no changes therein 
to date. While the Civil Aeronautics Act of 1938 has been super- 
seded by the Federal Aviation Act of 1958, no change was made in 
any of the pertinent provisions previously considered. In the ab- 
sence of a change in the statutes on which these decisions were based, 
or a new statute requiring an opposite conclusion, we feel that the 
decision of the United States Court of Appeals is conclusive of this 
matter at this time. Under the circumstances, we find no legal objec- 
tion to the use of funds for the proposed expansion of the existing 
program of furnishing air transportation for ordinary first-class mail 
on a nonpriority, space available, basis in those instances where, in 
the judgment of the Postmaster General, such transportation con- 
tributes to a more efficient or economical postal service and if, in fact, 
the basic distinction between “air mail service” and the regular mail 
service is not impaired. 

Your present resubmission of this question appears to have been 
predicated, at least in part, upon questions raised during hearings on 
various bills before several congressional committees and in the re- 
ports thereon, some of which were referred to in your letters. The 
Committee on Post Office and Civil Service, House of Representa- 
tives, in Part 2 of Report No. 1929, to accompany H.R. 12595, 86th 
Congress, containing the Committee’s supplemental views on the bill 
(which would in effect prohibit the air transportation of any mail not 
bearing postage at the appropriate rate for air mail, except in speci- 
fied instances), refers to the above decisions, to statements of the 
House Committee on Appropriations in Report No. 1281, accompany- 
ing the Treasury-Post Office Appropriation Act, 1961 (H.R. 10569), 
discusses various aspects of the air transportation of ordinary first- 
class mail, and concludes that the Postmaster General does not have 
authority to transport first-class mail by air. It is noted that H.R. 
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12595 was passed by the House of Representatives on July 2, 1960, 
after considerable debate (106 Cong. Rec. 14640-14651 ( July 2, 
1960) ), but no action in the Senate has been taken thereon. The 
House Committee on Appropriations, in Report No. 1281, to accom- 
pany H.R. 10569, 86th Congress, the Treasury-Post Office Appropri- 
ation Bill, 1961, indicated that extension of the experimental airlift 
of first-class mail would have far reaching consequences. The Com- 
mittee stated, on page 18 of the report, that : 


Proposals affecting airlift and surface transportation of the mails involve 
major considerations of policy and major impacts on the railroads, the air- 
lines, their employees, and the public. These policy questions should be formu- 
lated in legislative proposals for separate resolutions; they are not a matter 
for inclusion in an appropriation bill nor for exclusive administrative de 
termination. 

Accordingly, the Committee recommends that there be no extension of the 
airlift until the Congress has taken legislative action on the question. 


The Senate Committee on Appropriations in its Report No, 1282 
on the same bill states on page 12 that: 


The committee is aware of certain differences of opinion which exist with 
respect to the cost and authority to transport first-class mail by air on a space 
available basis. 

With respect to the cost of the airlift, the committee is further aware of the 
fact that payments to airlines for the movement of such mail are greater than 
payments to railroads, yet the Department claims that after considering the 
other built-in costs of railway post office service, the overall cost to the Post 
Office Department of moving such mail by air is no greater than moving such 
mail by rail. 

The committee has been assured that the postal revenues for the railroads 
will be greater in fiscal year 1961 than they were in fiscal year 1960. In view 
of the fact that there is legislation now pending before the Congress for the 
purpose of clarifying this issue, the committee hopes that the policy issue 
involved will be resolved in the near future by the committees of Congress 
which have jurisdiction over postal legislation. Under the rules of the Senate, 
the Appropriations Committee does not have authority to include legislative 
changes in an appropriations bill. 


In the Conference, Report on H.R. 10569, H. Rept. No. 1665, the 
Managers on the Part of the House stated on page 4 that: 


In the matter of the airlift of first-class mail, the managers on the part of the 
House reaffirm the position taken in the House report. The continued extension 
of the airlift since this matter was last treated by legislation has resulted in 
major impacts on the airlines, the railroads and the public. It is not proper 
that such a basic policy question should be the subject of administrative de- 
termination alone, and specific action in an appropriation bill may become neces- 
sary if extension is continued contrary to this expression of intent. 

However, the contrary view was expressed by the Senate Committee 
on Post Office and Civil Service, in its Report No. 805, to accompany 
S. 2402, 86th Congress. This bill, as proposed by the Postmaster 
General, would have specifically authorized the air transportation 
of all classes of mail, and authorized contracts for such transportation, 
with certain exceptions, at rates other than those established by the 
Civil Aeronautics Board. The Committee was so positive of the 
existing authority of the Postmaster General to transport all classes 


of mail by air that it completely amended the bill, deleting the sec- 
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nk it would be advisable that no action be taken to further 
expand the airlift program during the balance of the second session 
of the 86th Congress in order that the Senate may have an oppor- 
tunity to consider H.R. 12595. 


fT B-142306 J 


Military Personnel—Personal Property Loss and Damage 
Claims—tInactive Training Duty in National Guard 


Inactive training duty performed by members of the Army National Guard and 
the Air Force National Guard—which are reserve components of the Armed 
Forces of the United States—comes within the term “service” in 10 U.S.C. 
2782, which authorizes the payment of claims of a member of the Army, Navy 
or Air Force for personal prop ‘rty lost or damaged “incident to his services ;” 
therefore, claims of met of the Air National Guard for personal property 
1ining or other duty under 32 U.S.C. 316, 502, 505 


lost or damaged while I 
are for coder ition under 101 S.C. 2732 








To the Secretary of the Air Force, July 20, 1960: 


Reference is made to letter of March 15, 1960, from the Assistant 
Secretary of the Air Force (Financial Management ), submitting for 
our decision the question of whether claims of members of the Air 
National Guard of the United States, for loss or damage of personal 
property during periods of inactive-duty training, may be considered 
within the purview of section 2752, Title 10, United States Code (de- 
rived from the Military Personnel Claims Act of 1945, 58 Stat. 225, 
as amended). 

The Assistant Secretary states that the Department of the Army 
is of the view that members of the Army National Guard of the 
United States and the Air National Guard of the United States are 
proper claimants under section 2732 when their personal property is 
lost or damaged while performing authorized training or other duty 
under sections 316, 501-505 of Title 32, United States Code, because 
of the provisions of sections 277, 3686 and 8686 of Title 10, United 
States Code. It is also stated that the Departments of the Army and 
the Navy consider the inactive-duty training claims of their reservists 
as payable under section 2732. The Air meee however, is of the view 
that members of the Air National Guard of the United States and 
other reserve components are not proper eae under section 2732 
unless they are in active Federal service when the damage or loss 
occurred. 

Section 2732 of Title 10, United States Code, provides: 

(a) Under such regulations as the Secretary of a military department may 


prescribe, he or any officer designated by him may settle and pay a claim against 
the United States for not more than $6,500 by a civilian employee of that de 
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partment, or a member of the Army, Navy, Air Force, or Marine Corps, as the 
case may be, for damage to, or loss of, personal property incident to his service. 
If the claim is substantiated and the possession of that property is determined 
to be reasonable, useful, or proper under the circumstances, the claim may be 
paid or the property replaced in kind. [Italics supplied.] 


The Army National Guard of the United States and the Air Na- 
tional Guard of the United States are reserve components of the 
Armed Forces of the United States. 10 U.S.C. 261. The Army 
National Guard of the United States is a reserve component of the 
Army and all of its members are members of the Army National 
Guard. 10 U.S.C. 101(11). Similarly, the Air National Guard of 
the United States is a reserve component of the Air Force and all of 
its members are members of the Air National Guard. 10 U.S.C. 
101(13). See also, 10 U.S.C. 3062(c), 8062(d). 

While members of the Army National Guard of the United States 
and the Air National Guard of the United States have a dual status, in 
that they are members of a State National Guard organization and 
members of a reserve component of the Armed Forces of the United 
States, inactive-duty training performed by them is regarded as Fed- 
eral service in their reserve status as members of the Army or Air 
Force. See 10 U.S.C. 3686(3) and 8686(3). 

Section 2732 authorizes payment of a claim of a member of the 
Army, Navy, Air Force or Marine Corps for damage to, or loss of 
personal property “incident to his service.” Since the inactive duty 
training of a member of the Air National Guard of the United States 
is regarded as Federal service, it is only necessary to decide whether 
the “service” mentioned in the statute includes such Federal service. 
In the case of Fidelity Phenia Fire Insurance Company v. United 
States, 111 F. Supp. 899, it was stated that the term “incident to their 
service” was not employed in the statute in any restrictive sense to 
require that compensable loss occur during the performance of mili- 
tary duty or on a military base and that it “was merely used in a 
general sense to indicate that the loss must bear some substantial rela- 
tion to the claimant’s military service.” Compare O’Brien v. United 
States, 192 F. 2d 948, holding that a fatal injury to the person there 
involved, which apparently occurred during a period of inactive duty 
training, was suffered while acting in line of duty as a member of the 
United States Naval Reserve and, hence, was incident to his military 
service and thus barred recovery under the Federal Tort Claims Act. 
The term “service” as used in 10 U.S.C. 2732, is broad enough to 
include inactive duty training and nothing has been found in the legis- 
lative history of the statutory provisions involved which requires a 
conclusion to the contrary. The apparent intent of the Congress was 
to reimburse members of the Armed Forces (a member of the Air 
National Guard of the United States is a member of the Air Force, 
10 U.S.C. 8062(d)) for damage to, or loss of, personal property which 
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is incident to the military duty they are required to perform and we 
find no substantial basis for a conclusion that such duty does not 
include inactive-duty training. 

Accordingly, you are advised that personal property claims of mem- 
bers of the Air National Guard of the United States, arising incident 
to authorized training or other duty under 32 U.S.C. 316, 502-505, are 
properly for consideration under 10 U.S.C, 2732. 


[ B-142851 J 


Overseas Employees—Binational Grantee Service—Home 
Leave—Eligibility Upon Appointment to Foreign Service 


The overseas service of an individual who is employed under a grant agree- 
ment by a binational center—a private, autonomous organization—established 
under authority of section 203 of the United States Information and Educa- 
tional Exchange Act of 1948, 22 U.S.C. 1448, and who, subsequently, is ap- 
pointed to a Foreign Service position in the United States Information Agency 
may not be counted as part of the “continuous service abroad,” required under 
section 9383(a) of the Foreign Service Act of 1946, 22 U.S.C. 1148(a), for 
entitlement to home leave after completion of two years’ continuous service, 
the regulations governing grantee-service specifically providing that grantees 
have neither Foreign Service nor civil service status and the benefits differing 
from those provided for Federal employees. 


To The Director, United States Information Agency, July 20, 1960: 


On May 9, 1960, your Deputy Assistant Director (Administra- 
tion), requested our decision concerning prior service abroad by an 
individual under a Binational Center grant agreement with your 
Agency, and who subsequently is appointed to your Agency’s For- 
eign Service. A copy of the grant agreement form used by the 
agency was enclosed. 

The specific question presented in the letter is whether such im- 
mediately prior service under the grant agreement may be credited 
toward the requirement of “two years’ continuous service abroad” 
for eligibility for transportation at Government expense for the 
purpose of home leave in the United States pursuant to section 
933(a) of the Foreign Service Act of 1946, 60 Stat. 1028, as amended, 
22 U.S.C. 1148(a), which reads as follows: 

(a) The Secretary shall order to the continental United States, its Terrt- 
tories and possessions, on statutory leave of absence every officer and employee 
of the Service who is a citizen of the United States upon completion of two 
years’ continuous service abroad or as soon as possible thereafter. 

The referred-to grant agreement is made under the Agency’s au- 
thority as provided in section 2 of Reorganization Plan No. 8 of 
1953 and in sections 801(1) and 203 of the United States Informa- 
tion and Educational Exchange Act of 1948, as amended, 22 U.S.C. 
1471 and 1448, authorizing “grants of money, services, or materials” 
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to individuals and to public and private organizations “for assist- 
ance to * * * community centers [now called Binational Centers] 
abroad, founded or sponsored by citizens of the United States * * *.” 
The question for determination is whether the benefits which the 
United States attains through a grant of funds to an individual 
under such an agreement—which has for its purpose assistance to 
such a center—constitute “continuous service abroad” within the 
meaning of those words as used in section 1148(a). We should con- 
sider section 1148 as a whole, and the phrase just quoted should not 
be read out of context. Section 1148 expre sly concerns the statu- 
tory leave of absence of “every officer and employee of the Serv- 
ice * * *.” We feel that the statute’s reference to “two years’ 
continuous service abroad”—as defined in the Department of State, 
Foreign Service Manual, volume 1, part IV, section 452.1—relates 


” 


to service rendered as an officer or employee of a Federal civilian 
agency or in the Armed Forces of the United States. 

In that regard the letter of May 9 says a Binational Center is a 
nonpolitical, nonprofit, nonsectarian, cultural institution, which is 
governed by a board of directors composed of nationals of the host 
country and United States citizens resident in that country; and that 
the Agency assigns United States nationals to administrative and 
academic positions in certain centers pursuant to grant agreements 
such as was enclosed with the letter. Also, it is stated, considerable 
flexibility will result if, in the appointment of USIA Foreign Service 
personnel, the Agency may credit such a grantee’s service for pur- 
poses of section 933 (a), 22 U.S.C. 1148(a). 

In considering the status of such grantees, we note that section 
861 of the existing administrative regulations of the agency (MOA 
V-B) reads in part, as follows: 

b. A Binational Center is a private, autonomous organization, governed by a 
democratically elected Board of Directors made up of American residents and 
nationals of the host country, and engaged in activities designed tu foster better 
understanding between the peoples of the host country and the United States. 

e. This section contains policies, regulations and procedures for the awarding 
of grants to United States citizens to enable them to proceed abroad and to 
work for private, binational organizations. Recipients of this type of grant are 
ealled Binational Center grantees. They have neither Foreign Service nor civil 
service status. [Italics supplied.] 

Subsection 866.1 deals with “Benefits” and specifies that all benefits, 

rights and privileges to which a Binational Center grantee is entitled 

are specified in his agreement, “Grant for Service in a Binational Cen- 
9 . * ‘ . 

ter Abroad” and/or in the accompanying Travel Order. Further, 


subsections 866.2 and 866.3 limit grantees’ eligibility to participate 
in group health plans in effect in the agency, but indicate that gran- 
tees may be covered by Old Age and Survivors Insurance (MOA 


V-B-503). Section 865 indicates that some administrative supervi- 
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sion and training of such grantees is maintained. Section 867 pre- 
scribes certain hours of duty and provides for absences from duty. 
However, the Manual provisions do not indicate that such absences 
from duty constitute “statutory leave of absence.” 

Regarding the matter of a grantee’s transportation, we note that 
paragraphs 1 and 4 of the grant agreement obligate the agency to 
return a grantee at Government expense to his residence in the United 
States upon completion of a minimum of two years’ service abroad. 
Subsection 867.2d of the Manual, however, provides “Upon the com- 
pletion of a tour of duty at an overseas center as determined by the 
agency, a grantee may be returned to the United States and authorized 
30 calendar days of absence from duty provided he has agreed to 
serve an additional two-year term of service in the binational center 
program or is transferred to another phase of the agency’s program 
without a break in service.” [Italics supplied.] We assume the 
phrase to “another phase” of the Agency’s program las reference 
to only those categories of grantee-service which are described in 
subparagraphs 9(a) to (e) of the contract form. 

Therefore, and in the light of other provisions of the Manual re- 
lating to the home leave of USIA Foreign Service Reserve and Staff 
personnel and other employees overseas (viz. sections 022, 412, 417, 
and 600 to 649 of MOA V-B), our view is that the period of service 
of a binational center grantee under section 860 e¢. seg. may not be 
counted as part of “continuous service abroad” by an “employee of 
the Service” within the meaning of 22 U.S.C. 1148. 

In the present circumstances it may be that appropriate language 
for the purpose administratively desired should be added to the In- 
formation and Educational Exchange Act, 22 U.S.C., Chapter 18. 


[ B-143977 J 


Contracts—Competitive System—Two-Step Procure- 
ments—Propriety 


A two-step procurement under which bidders, after being furnished a per- 
formance specification, are requested to submit technical proposals, without 
prices, then. after the proposals are evaluated for acceptability, those bidders 
who qualiiied are invited to bid under normal advertising procedures on an in- 
vitation which includes a requirement for compliance with the technica! pro- 
posal is not restrictive of competition, even though some bidders are disqualified 
at the first stage because their technical proposals are materially deficient, since 
procurement officers are vested with a reasonable degree of discretion to deter- 
mine the extent of competition and are responsible for determining the con- 
formance of the technical proposals to the Government’s requirements. 


Under a two-step procurement which required bidders to furnish proposals 
complying with the technical specifications and provided further that only mar- 
ginal proposals would be permitted to be brought up to aéceptable standards, a 
bidder whose technical proposal was unacceptable for material deficiencies may 
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not be considered as having been improperly denied an opportunity to present 
additional data to bring the materially deficient proposal up to required standards 
so as to be furnished an invitation under the second step of the procurement. 


The disqualification of a bidder from the second step of a two-step procurement 
because of failure to furnish sufficient data to permit determination that the 
technical proposals met the Government’s requirements would not be affected by 
the fact that a bidder could have obtained a small business certificate of com- 
petency, the determination of the bidder’s capacity and credit being a matter of 
the responsibility of the bidder after evalution that the technical proposal sub- 
mitted by the bidder was acceptable. 


A statement by a bidder, in connection with a two-step procurement, that a 
patent indemnity clause other than the one in the bid form might be for appli- 
cation is not regarded as a condition which would qualify the proposal necessi- 
tating rejection in view of the clarification by the bidder that either clause would 
be acceptable. 


A statement by a bidder that he reserves the right to revise the proposed unit 
selling price, in the event that the specified increments are changed, amounts 
to an “all or none” offer, which condition, when submitted in response to an 
invitation which reserved to the Government the right to accept any item or 
group of items, does not make the bid nonresponsive to the invitation. 


To Viewlex, Inc., July 20, 1960: 


Reference is made to your letters of June 22 and July 15, 1960, 
protesting the rejection of your technical proposal and subsequent 
bid submitted in response to request for technical proposal R60- 
2033-107-NOas and invitation 33-600-60-245, under the two-step 
procurement procedure, for 70mm. hand-held cameras. 

On April 7, 1960, AMC Aeronautical Systems Center, Department 
of the Air Force, issued request for technical proposal R60-2033- 
107-NOas advising bidders that the procurement for the 70mm. 
cameras would be accomplished in two phases: “(1) solicitation, sub- 
mission and evaluation of detailed technical proposals W7/7HOUT 
PRICING to determine acceptability of the products offered, and 
(2) issuance of a formal Invitation for Bids ONLY to those firms 
having acceptable technical proposals.” The request for proposals 
further cautioned that the technical proposals had to be received not 
later than May 16, 1960; that the invitation for bids would be issued 
on or about May 24, 1960, “ONLY to those bidders having acceptable 
technical proposals on that date”; and that award would be made to 
the lowest responsible bidder complying with the applicable per- 
formance specification and “Bidder’s Technical Proposal as finally 
accepted by the Government.” 

Subsequently, on April 22, 1960, Government engineering per- 
sonnel met with a group of prospective bidders. At that meeting, 
each paragraph of the specification was read and explained and bid- 
ders’ questions about the technical requirements were answered and 
discussed. Also, at that time, because time was of the essence, the 
bidders were advised of the urgency of the procurement and the 
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necessity for furnishing complete information and data in their tech- 
nical proposals. 

Sixty-four firms were solicited. Eleven responded with technical 
proposals. Each of these proposals was submitted to five Government 
engineering experts for their independent evaluation and analysis. 
These engineers determined after thorough independent examination 
that only four proposals were complete and acceptable in the treat- 
ment of all the mechanical aspects of the camera. Of the other seven, 
six were so materially incomplete that they were considered unaccept- 
able, and one was complete, but the equipment offered was not respon- 
sive to the Government’s requirements expressed in the request for 
proposals. 

Your proposal was termed unacceptable because you had not fur- 
nished sufficient information to permit complete evaluation of the 
camera you proposed to supply. For example, among other items, 
you did not show how you would accomplish the focal plane shutter 
or the synchronization of the flash nor did you furnish schematic 
drawings showing the interior details and mechanisms of certain inner 
working parts. Since your proposal was unacceptable, you were not 
furnished an invitation to bid in the second phase of the procurement. 
However, by letter dated June 20, 1960, you submitted a bid which in- 
cluded a specific price plus an unstated cost for spare parts to be deter- 
mined subsequently. 

You point out that after you submitted your technical proposal you 
made repeated attempts to meet with engineering officials in order to 
try to bring your proposal up to standards, but that you were never 
offered an opportunity to do so. In this connection, however, pro- 
spective bidders were admonished in the request for technical pro- 
posals and at the briefing conference, at which a Viewlex representa- 
tive was in attendance, that time was limited and that bidders would 
have to comply by the cutoff date for furnishing their proposals. 
The request for technical proposals states in no uncertain terms: “It 
is strongly urged that the requirements for the technical proposals 
* * * be strictly complied with and complete in all respects.” Fur- 
ther it indicates that only marginal proposals would be permitted to 
be brought up to acceptable standards. Since your proposal was 
considered materially deficient you were not requested to supply addi- 
tional data. 

The two-step procurement followed in this case was in accordance 
with Air Force Procurement Instructions 2-2100 et seg. These regu- 
lations and their implementation were promulgated at the suggestion 
and recommendation of the Subcommittee for Special Investigations 
of the House Armed Services Committee. See Report on Study of 
Armed Services Procurement Act, June 15, 1957, p. 652 e¢ seg. Under 
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these regulations, the determination of the acceptability of technical 
proposals is vested in the procurement officials who are best qualified 
to evaluate them. Further, it is well settled that the responsibility 
for determining the needs of the Government and whether technical 
proposals meet the Government’s requirements is vested in the pro- 
curing agencies alone. In this connection, appropriate Government 
officials have determined that your proposal was unacceptable be- 
cause it was materially deficient in respects referred to aboye, and in 
others that were reported to you by an administrative letter of June 
14, 1960. In accordance with long-established precedent, we will not 
question their determination. 

It should be noted further that the very situation involved here was 
brought to the attention of the Subcommittee for Special Investiga- 
tions of the House Armed Services Committee before the AF PI regu- 
lations and implementation were issued. See Problem 1, Report of 
June 15, 1957, supra, p. 660. It thus appears that the benefits flowing 
from this procedure were considered by the Subcommittee to outweigh 
any shortcomings. We cannot disagree with this view. We recognize 
that a procedure that permits procurement officials to reasonably cir- 
cumscribe the area of consideration of proposals can be necessary in 
certain cases if they are to achieve their evaluation and consummate 
their commitments within their time limitations. Obviously, procure- 
ments cannot be left open indefinitely nor bidders permitted to engage 
in activity which would bring about that result. 

In 36 Comp. Gen. 809, we considered the propriety of a procurement 
restricting acceptable bids to manufacturers who had previously quali- 
fied their products. In that decision we held that an award was not 
rendered illegal because some of the bidders were not able to qualify 
their products in time for the award. At page 812, we stated: 

* * * it is recognized that the desirability of full publicity must be qualified 
by the circumstances surrounding the individu: case, and that effect must be 
given to bona fide administrative determinations that the exigencies of a par- 
ticular procurement program are such that the delay involved in obtaining maxi- 
mum competition would adversely affect the Government’s interests. 

Therefore, we have held that an award is valid even though the invitation 
pursuant to which it was made permitted so short a period between issuance and 
bid opening that some bidders were unable to submit bids within the time al- 
lowed. * * * It ig apparent from the foregoing, that neither the language of the 
Armed Services Procurement Regulation quoted above nor the procurement 
statutes applicable in this instance can be interpreted to require, as you contend, 
that all manufacturers of a given product must be given the opportunity to 
qualify their products prior to the time an award is made pursuant to an in- 
vitation restricting acceptable bids to qualified products. * * * [Italics sup- 
plied.] 

An analogy can be drawn between that case and the iminediate pro- 
curement. In that case bidders were required to have their products 
tested and qualified before they could submit a bid. Similarly, in the 
present matter, bidders were required to have their technical proposals 
approved before they would be invited to submit bids. In view of the 
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similarity of the situations, the principles enunciated in the above 
case are applicable to this procurement. 

Accordingly, inasmuch as under the pertinent regulations, the pro- 
curement officials charged with the responsibility of determining the 
responsiveness of technical requirements have found your technical 
proposal unacceptable, your subsequent bid could not be considered 
responsive, and was therefore properly disregarded. 

With respect to th. suggestion in your letter of July 15, 1960, that 
your firm can obtain a certificate of competency from the Small Busi- 
ness Administration and that such a certificate must be accepted by 
the procuring agency as conclusive evidence of your technical ability 
to perform, it should be noted that while the certificate is binding as 
to a firm’s capacity and credit, no question was raised in evaluating 
your technical propose] as to your capacity or credit. Rather the pro- 
posal was turned down because you did not supply sufficient informa- 
tion and data to permit the agency to determine whether the camera 
you proposed to supply met the Government’s requirements. Capacity 
and credit are matters of responsibility #vhich is for consideration 
only after the bidder has submitted a proposal meeting the Govern- 
ment’s technical needs. Therefore, a certificate of competency, being 
limited in its application, would not be determinative of the matter 
involved here. 

You have protested also against the award to Chicago Aerial Indus- 
tries on the basis that it qualified its bid because of the following 
statements in the letter accompanying the bid: 


4. MCP Form 71-597A, Para. Form No. 9-11 A.2 (Patent Indemnification (Not 
Predetermined) ) is applicable, since this item has not been <old and will not be 
offered for sale on the open commercial market. 


. * * * * > * 

6. Chicago Aerial Industries reserves the right to revise the proposed unit 
selling price of Item 1 in the event that the specified increments are changed. 

The statement that a patent indemnification clause other than the 
one in the bid form is applicable does not appear to have been stated 
as a condition. It merely calls attention to the possible applicability 
of another standard clause. At the most, the statement is an expres- 
sion of opinion. This view is supported by TWX, dated June 27, 
1960, clarifying this point by indicating its intention to accept either 
clause. 

You allege that the bidder’s reservation of the right to revise the 
unit selling price in the event increments are changed is nonresponsive 
to the invitation provision stating: 


Bids shall be submitted for the increment quantities indicated below. The 


Government reserves the right to make award on any quantity within the incre- 
ment limitation. 


The bidder’s reservation amounts to an “all or none” offer. We 
have consistently held that an “all or none” offer in a bid submitted 
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in response to an invitation which reserved to the Government the 
right to accept any iteny or groups of items does not render the bid 
unresponsive to the invitation nor prevent such bid from being 
accepted. 35 Comp. Gen. 383. 

In the circumstances, we will not take any further action in this 
matter. 

In accordance with your request, the technical proposal that accom- 
panied your letter of June 22, 1960, is returned herewith. 


[ B-143277 J 


Contracts—Competitive | System—Two-Step __ Procure- 
ments—Duration, etc., for Submission of Acceptable 
Proposals 


Under a two-step procurement for highly specialized equipment which required 
bidders to furnish sufficient data to enable the procurement agency to determine 
precisely what equipment was being offered and that the equipment met the 
Government requirements, a bidder who had designed and manufactured the 
prototype model under a prior specification, but who did not submit sufficient 
data for a determination that the proposal met the new engineering requirements, 
was not improperly denied the opportunity to correct the material deficiencies in 
the proposal, the procurement agency having the right to reasonably circumscribe 
the area of consideration and the time and to condition the consideration upon 
the technical data submitted unless only marginal deficiencies were noted in 
which event correction was permitted. 


To E. S. Hill, July 20, 1960: 


Reference is made to your letter of June 28, 1960, protesting the 
award of a contract for 70mm. hand-held, type KE-28A, cameras 
under invitation 33-600-60-245 issued as the second phase of a two- 
step procurement initiated by request for technical proposal R60- 
2033-107-NOas. 

Your protest is premised on the ground that the two-step formal 
advertising procedure is so unreasonably restrictive as to violate the 
concept of full and free competition required in ordinary formal ad- 
vertising. In the alternative, you state that if the procedure is valid, 
then the failure of the procurement officials to give you an opportu- 
nity to supply information and data that would qualify your deficient 
technical proposal was contrary to the terms of the request for pro- 
posal which stated : 

The right is reserved to negotiate with firms having marginal, technical pro- 
posals that may become acceptable to meet the requirements of the Air Force. 
In this latter connection, you point out that your technical proposal 
included a statement that the Cardona Company had become a divi- 
sion of Fairchild and that the Cardona Company had designed and 
fabricated the prototype model of the KE-28A camera. It is your 
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position that the Fairchild reputation in the field of cameras and the 
demonstrated capability of the Cardona Company with respect to the 
KE-28A prototype required the procuring officials to elicit informa- 
tion from Fairchild that would have made its proposal acceptable. 

The regulations for two-step formal advertising provided for in 
Air Force Procurement Instructions 22100 e¢ seg. were promulgated 
at the suggestion of the Subcommittee for Special Investigations of 
the House Armed Services Committee. See Report on Study of 
Armed Services Procurement Act, June 15, 1957, p. 652 et seg. This 
method of procurement is used when specifications are not sufficiently 
definitive to permit full and free competition without negotiation as 
to the technical aspects of the requirement to obtain an acceptable 
basis of understanding between the individual bidders and the Gov- 
ernment. It is designed to make greater use of advertising proce- 
dures in situations where negotiated procedures previously were fol- 
lowed. In the first phase of the procurement, all prospective bidders 
are furnished a performance specification and are requested to submit 
technical proposals, without prices. These are reviewed by a group 
of qualified Government engineers to determine the technical accepta- 
bility of the offered item. In the second phase, firms that have quali- 
fied by submitting acceptable technical proposals are invited to bid 
under normal advertising procedures on an invitation which includes 
a requirement for compliance with the technical proposal. Award 
of the contract is made to the lowest responsible bidder. 

As in formal advertising, the two-step procedure has cut-off dates. 
Prospective bidders are required to submit technical proposals by a 
specified date. However, in the event any technical proposal is con- 
sidered by the evaluation group to be on the periphery of acceptability 
in that it requires only some minor point of clarification, the procure- 
ment officials will permit the contractor to supply the information to 
bring the proposal up to an acceptable level. But where a technical 
proposal is materially deficient, the proposer is not accorded an oppor- 
tunity to qualify his proposal. The responsibility for determining 
whether any technical proposal meets the Government’s performance 
specification is solely that of the procuring activity. 

Before AFPI 2-2100 e¢ seg. and the implementation thereto were 
issued, problems contemplated by the Air Force were brought to the 
attention of the Subcommittee for Special Investigations of the House 
Armed Services Committee. See Report of June 15, 1957, supra, p. 
660. One of the specific problems anticipated was the situation aris- 
ing from protests by firms submitting unacceptable technical proposals 
and denied the opportunity for further negotiation. Another ex- 
pected problem was that firms would want to negotiate on and on until 
their technical proposals were acceptable. Notwithstanding the fact 
that specific problems such as have arisen here were anticipated, the 
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benefits flowing from this procedure were considered by the Subcom- 
mittee to outweigh the shortcomings. We also must recognize that a 
procedure that permits procurement officials to reasonably circum- 
scribe the area of consideration of proposals in certain cases is neces- 
sary if they are to achieve their evaluation and consummate their com- 
mitments within their time limitations. Obviously, procurements 
cannot be left open indefinitely nor bidders permitted to engage in ac- 
tivity which would bring about that result. 

The procedure employed in two-step advertising is not unlike that 
followed in the procurement of qualified products. In the latter pro- 
cedure, the award of the contract is restricted to manufacturers who 
have previously qualified their products. In 36 Comp. Gen. 809, we 
held that such an award was not rendered illegal because some of the 
bidders were not able to qualify their products in time for the award. 
With regard to the contention that the qualified products procedure 
was restrictive of full and free competition, we pointed out that we 
would not be justified in questioning the procedure as other than a 
proper method of procurement, since the administrative agencies are 
vested with a reasonable degree of discretion to determine the extent 
of competition which may be required in particular cases and legiti- 
mate restrictions on competition in Government procurement have 
been determined to be valid when the needs of the agency have re- 
quired it. In view of the similarity of the situations, the principles 
enunciated with respect to qualified products procurements are ap- 
plicable to the instant two-stage procurement. 

While the request for technical proposals indicated that the pro- 
curement officials might negotiate with firms that submitted marginal 
proposals, the five Government engineers who independently evalu- 
ated all the proposals determined that the Fairchild proposal did not 
fall within the “marginal” category. As indicated above, the deter- 
mination of the acceptability of technical proposals is vested in the 
procurement officials who are best qualified to evaluate them and in 
accordance with well established precedent, we will not question their 
determination. 

Although the Cardona Company had designed and fabricated the 
prototype model of the KE-28A camera, prospective bidders were 
strongly urged in the request for technical proposals to comply strictly 
and completely with the performance specification and “not to rely 
on data previously submitted being given any consideration.” Fur- 
ther, prospective bidders were advised at the April 22 briefing con- 
ference, which was attended by a Fairchild representative, that, while 
the prototype met the specification on which it was procured, it did 
not meet the performance specification in R60-2033-107-NOas, and 
that considerable engineering would be required to make the camera 
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conform to the current specification and requirements. Since the 
procurement involved highly specialized equipment it was appropriate 
for the request for technical proposals to condition the consideration 
and evaluation upon the supply of data essential to determine whether 
the proposed equipment meets the agency’s requirements and to enable 
it to intelligently conclude precisely what any proposer intends to 
furnish. 

Questions concerning any firm’s reputation or ability to perform are 
matters of responsibility which are considered after the receipt of 
bids in the second stage of the procurement. In this connection, see 
AFPI 2-2103(1) which pro-ides that submission and evaluation of 
bids and award of contract will be strictly in accordance with ASPR 
and AFPI Section II, Parts 3 and 4. Part 4 of those regulations 
covers the responsibility of bidders. 

Inasmuch as Fairchild’s technical proposal was determined to be 
unacceptable, any bid made by the company under the second-step in- 
vitation to bid, which required performance in accordance with the 
performance specification and the acceptable technical proposal ap- 
proved in the first step, would not have been responsive. Therefore, 
it was not improper for the contracting agency not to solicit a bid 
from Fairchild. 


[ B-142839 J 


Military Personnel—Fleet Reservist Retired for Physical 
Disability—Disability v. Fleet Reserve Benefits 


A Navy member who was retained on active duty after transfer tothe Fleet 
Reserve and subsequently retired for disability under sections 402(b) and 402(f) 
of the Career Compensation Act of 1949, rather than being released to inactive 
duty as a member of the Fleet Reserve, is regarded as having been retired for 
physical disability with rights for determination on the basis of the law relating 
to disability retirements; therefore, the constructive minority and short-term 
longevity service creditable under the Naval Reserve Act of 1988 to Fleet re- 
servists has no effect on a retirement under the 1949 act, and there is no basis 
to transfer the member to the retired list under 10 U.S.C. 6331 and advance him 
to a higher rank under 10 U.S.C. 6151 when he had been previously retired and 
advanced to such rank at that time. 


To R. A. Wilson, Department of the Navy, July 22, 1960: 


Your letter of April 11, 1960, with endorsements, presents for 
advance decision (under Military Pay and Allowanee Committee 
Submission No. DO-N-501) the question whether Machinist Rus- 
sell C. Evans, USN, retired, is entitled to retainer pay under section 
516 of the Career Compensation Act of 1949, 63 Stat. 832, 37 U.S.C. 
316, for the period August 1, 1951, through March 31, 1955, and to 
retired pay as a machinist under 10 U.S.C. 6151(c) on and after 
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February 1, 1961. If the answer to the above is in the affirmative, 
you also request decision whether or not the member’s pay for the 
period April 1, 1955, through January 31, 1961, should be computed 
under method (1) of section 402(d) of the Career Compensation 
Act of 1949, 37 U.S.C. 272(d), supra, or section 516, 37 U.S.C. 316, 
of the same act. 

It appears that the member was transferred to the Fleet Reserve, 
Class F-6, on March 7, 1951, in the rating of chief boilerman with 
19 years 6 months and 20 days’ active service. He was retained on 
active duty subsequent to transfer through July 31, 1951. Effective 
August 1, 1951, he was placed on the Permanent Disability Retired 
List in the rank of machinist, with a disability rated at 10 percent, 
in accordance with sections 402(b), 37 U.S.C. 272(b), and 402(f), 
87 U.S.C. 273, of the Career Compensation Act of 1949. It further 
appears that on date of retirement the member had completed 19 
years 11 months and 13 days’ active service, and that he elected to 
receive retired pay computed under method (1) of section 402(d) 
of the Career Compensation Act of 1949. It is stated that he has 
been receiving retired pay since August 1, 1951, based on 20 years 
for percentage purposes and the basic pay of a machinist with over 
18 but less than 22 years’ service. 

In your letter you state that Machinist Evans submitted a claim 
for the benefits of our decision of August 5, 1958, 38 Comp. Gen. 
110, and that accordingly, on May 8, 1959, pursuant to Title 10 
U.S.C. 6330 and 6332, his service for transfer to the Fleet Reserve 
was corrected to include credit for constructive service for his 
minority and short term enlistments. You also state that his corrected 
service for transfer of 20 years 1 month and 23 days and his 
subsequent active service of 4 months and 23 days totals 20 years 
6 months and 16 days. 

The element giving rise to the questions presented for decision is 
that if Machinist Evans had not incurred a disability and had not been 
retired for disability, he would have been entitled, effective August 1, 
1951, to retainer pay computed under section 516 of the Career Com- 
pensation Act of 1949 as a chief boilerman with 21 years’ service for 
percentage purposes and over 18 but less than 22 years for basic pay 
purposes. It is stated that pay so computed is greater for the period 
August 1, 1951 through March 31, 1955, than the pay the member re- 
ceived based on his rank of machinist. It is also pointed out that if 
the member had not ineurred a disability, he would complete 30 years’ 
service on January 15, 1961, within the meaning of 10 U.S.C. 6331, 
and that he would also be entitled to be retired under that section ef- 
fective February 1, 1961, and advanced to the rank of machinist under 
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10 U.S.C. 6151(a), with a greater retired pay than the pay he is now 
receiving. 

The information furnished does not disclose why Machinist Evans 
was retired for disability rather than released to inactive duty as a 
member of the Fleet Reserve, such retirement action having resulted 
in the payment of a lesser amount as retired pay than would have ac- 
crued to him as retainer pay under section 516 of the 1949 act during 
the period August 1, 1951 to March 31, 1955. In any event, it is be- 
lieved that section 516, as it relates to Fleet Reservists serving on ac- 
tive duty, is applicable only in situations where the person concerned 
reverts to his Fleet Reserve status upon his release from active duty. 
If, upon such release, he is retired for physical disability under Title 
IV of the 1949 act, 37 U.S.C. 271(a), his rights are for determination 
under the latter provisions of law. There would, of course, be no basis 
for transferring Evans to the retired list under 10 U.S.C. 6331 and 
advancing him to the rank of machinist on February 1, 1961, under 
10 U.S.C. 6151(a), since he was retired effective October 1, 1951, and 
was advanced to that rank at that time. The additional longevity 
credit administratively allowed him under our decision of August 5, 
1958, 388 Comp. Gen. 110, is without significance as far as the matter 
of determining the amount of retired pay to which he is entitled is con- 
cerned, since the constructive minority and short-term longevity serv- 
ice allowable under section 202 of the Naval Reserve Act of 1938, 52 
Stat. 1178, 34 U.S.C, 854a, is creditable only “For all purposes of this 
Act.” As indicated above, he is entitled to retired pay under the 1949 
act, not retainer or retired pay under the 1938 act, as amended. 

Accordingly, your first question is answered in the negative and no 
answer is required to your second question. 


[ B-143314 J 


Military Personnel—Retired Pay—Effect of Act of Septem- 
ber 1, 1954, Prohibiting Payment to Persons Convicted of 
Certain Offenses—Court-Martial Sentences 


When no evidence is presented at a court-martial trial because the member 
enters a plea of guilty but the documents submitted by the defense in accordance 
with presentencing procedure show that the felony was committed in the exer- 
cise of some authority within the meaning of the act of September 1, 1954, 5 
U.S.C. 2282, which prohibits payment of retired pay to individuals con- 
victed of felonies, such evidence may be considered, if consistent with the 
charges ; therefore, evidence at the presentencing proceedings of a member which 
shows that while performing duties as a mail clerk he stole a letter and check 
from the mails and fraudulently endorsed the check—offenses for which he was 
convicted—brings the member within the prohibition of the 1954 act and pre- 
cludes receipt of retired pay. 
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To the Secretary of the Army, July 22, 1960: 


Reference is made to letter of June 22, 1960, with enclosures, from 
the Assistant Secretary of the Army (FM), requesting a decision 
whether a Sergeant First Class, United States Army, will be pre- 
cluded from entitlement to retired pay from the Army by reason of 
the provisions of the act of September 1, 1954, 68 Stat. 1142, as 
amended, 5 U.S.C. 2281, et seq., in view of his conviction by a general 
court-martial. It is stated that the request was assigned submission 
No. SS-A-494 by the Department of Defense Military Pay and Al- 
lowance Committee. 

The sergeant was convicted by a general court-martial for viola- 
tions of Articles 121, 10 U.S.C. 921, Larceny and Wrongful Appro- 
priation, 123, 10 U.S.C. 923, Forgery, and General Article 134, 10 
U.S.C. 934, of the Uniform Code of Military Justice. The specifica- 
tion for the violation of Article 121 was that the member “then Ser- 
geant, Company A, Airborne Battalion, 1st Student Regiment, did, 
at Fort Benning, Georgia,” steal a United States Treasury Check 
of a value of $137.10, “the property of the United States Govern- 
ment.” The specification for the violation of Article 123 was that 
the member did, with intent to defraud, falsely make the signatures 
of Barbara A. Whitbeck and Sergeant Leigh E. Whitbeck, as en- 
dorsements to a certain check. The specification for the violation of 
Article 134 was that the member stole a certain letter addressed to 
Barbara A. Whitbeck, “which said letter was then in the mail room 
of Company A * * * before said letter was delivered to the person 
to whom it was directed.” The pleas to the specifications and charges 
were guilty. The findings by the court of the specifications and 
charges were guilty. The reviewing authority upheld the conviction. 

In view of the member’s pleas of guilty, no evidence was introduced 
at the trial before the findings of guilty. However, after the findings 
of guilty, in accordance with the presentencing procedure prescribed 
in paragraph 75 of the Manual for Courts-Martial, United States, 
1951, the court received evidence in extenuation or mitigation of the 
offenses for which he was convicted. This evidence, as presented by 
the defense, is contained in the record of the trial and shows that 
the offenses of which the member was convicted were committed inci- 
dent to his duties as Chief Mail Clerk, Company A, Airborne Bat- 
talion, 1st Student Regiment, Fort Benning, Georgia. In addition, 
in connection with the pretrial investigation prescribed by Article 32 
of the Uniform Code of Military Justice, 10 U.S.C. 832, a statement, 
signed by the member, was received in evidence, which statement was 
to the same effect as his statement made in connection with the pre- 
sentencing procedure. A decision is requested, therefore, whether 
the signed statement made by the member during the pretrial in- 
vestigation and the statements contained in the record of trial after 
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the findings of guilty may be used in determining the applicability 
of the act of September 1, 1954, in his case. 

Section 1 of the act of September 1, 1954, 68 Stat. 1142, 5 U.S.C. 
2282, provides in part: 


That there shall not be paid to any person convicted prior to, on, or after 
the date of enactment of this Act of any of the following offenses described 
in this section, or to the survivor of beneficiary of such person so convicted, 
for any period subsequent to the date of such conviction or the date of enact- 
ment of this Act, whichever is later, any annuity or retired pay on the basis 
of the service of such person as an officer or employee of the Government: 


* * + + * * 7 

(2) Any offense (not including any offense within the purview of section 13 
of title 18 of the United States Code) which is a felony under the laws of the 
United States or of the District of Columbia (A) committed in the exercise of 
his authority, influence, power, or privileges as an officer or employee of the 
Government * * * 

The conviction by court-martial of a member of the uniformed 
services for an offense under the Uniform Code of Military Justice, 
which is of a civil nature and is punishable by death or confinement 
exceeding one year, is a conviction of a “felony” under the laws of 
the United States within the meaning of the above-quoted portion of 
the act of September 1, 1954. See, in this connection, 35 Comp. Gen. 
302; B-127022, May 11, 1956; 38 Comp. Gen. 310; B-125744, July 
30,1959. Paragraph 127c¢ of the Manual for Courts-Martial provides 
& maximum confinement of not to exceed five years for a violation of 
Article 121 of the Uniform Code of Military Justice, if the value of 
the property taken is more than $50, for a violation of Article 123, 
or for a violation of Article 184, insofar as the theft of mail matter 
is concerned. 

The purpose of the act of September 1, 1954, is to bar payment of 
an annuity or retired pay to any person convicted of committing an 
act or offense coming within its provisions. 35 Comp. Gen. 302. Sec- 
tion 1, clause 2, of the act prohibits such payments to persons con- 
victed of any offense, with certain exceptions, which is a felony under 
the laws of the United States or of the District of Columbia, if com- 
mitted under circumstances involving or relating to the exercise of 
his authority, influence, power or privileges as an officer or employee 
of the Government. In 38 Comp. Gen. 310, it was held that the 
statutory and regulatory provisions involved contemplate that the 
accused have ample opportunity to hear and answer the charges 
raised against him, an opportunity arising in cases where guilty pleas 
are entered only if the charges and specifications set forth clearly and 
concisely an offense contemplated by the 1954 act. However, admis- 
sions are generally admissible as original and substantive evidence 
of the truth of the statements made or of the existence of any facts 
which they have a tendency to establish and their admissibility is not 
dependent on any tendency to discredit the person by whom they 
were made. The nature of the action or proceedings does not affect 
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the admissibility of such admissions. See 31 C.J.S., Evidence, at 
pages 1027 and 1028. Clearly, where the record includes an ad- 
mission voluntarily made by the accused establishing that the 
offense was committed in the exercise of his authority, influence, 
power or privileges as an officer or employee of the Government, 
there can be no question of violation of any right of refutation 
the accused may have. Therefore, such evidence, freely given by 
the accused, even though not appearing in the charges and speci- 
fications, properly may be considered in the determination whether 
the accused was convicted of an offense within the scope of the 1954 
act. Cf. 38 Comp. Gen. 817, 819. 

It is our view that, in a case where no evidence is presented at the 
trial because a plea of guilty is made, but the papers or documents 
submitted by the defense, in accordance with the presentencing pro- 
cedure prescribed in paragraph 75 of the Manual for Courts-Martial, 
show that the felony (admitted by the defendant) was committed 
in the exercise of some office or authority within the meaning of the 
1954 act, such evidence properly may be considered in the determina- 
tion that the accused was convicted of an offense within the scope of 
section 1, clause 2, of the 1954 act, if consistent with the charges and 
specifications. 

Since the offenses for which the member was convicted are shown 
by the statements submitted by him to have been committed in the 
exercise of his “authority, influence, power, or privileges as an officer 
or employee of the Government,” which statements are consistent 
with the charges and specifications, his case comes within the pro- 
hibition of the 1954 act and he is not entitled to receive any retired 
pay on the basis of the present record. Accordingly, the questions 
presented are answered in the affirmative. 

As a matter of information, your attention is called to the fact 
that H.R. 4601, 86th Congress (a bill to limit the prohibition in the 
act of September 1, 1954, against the payment of annuities and re- 
tired pay, to cases involving the national security) was passed by the 
House of Representatives on April 14, 1959, and was favorably 
reported to the Senate, without amendment, on June 10, 1960. 


[ B-143482 J 


Contracts—Specifications—Failure to Furnish Something 
Required—Addenda Acknowledgment—Davis-Bacon Act 
Wage Rate Determination 


The failure of a bidder to acknowledge receipt of an addendum which was 
attached to the original specifications when given to the bidder and which incor- 
porated the prevailing wage rate determination made by the Secretary of Labor 
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under the Davis-Bacon Act, 40 U.S.C. 276a, would not, in the event of award, 
excuse the contractor from compliance with the minimum wage rate provisions 
of the contract; therefore, the failure to acknowledge receipt of the addendum 
may be waived and the bid considered for award. 


In view of the specific requirement in the Davis-Bacon Act, 40 U.S.C. 276a, that 
“the advertised specifications for every contract in excess of $2,000 * * * shall 
contain a provision stating the minimum wages to be paid * * * which shall 
be based upon the wages that will be determined by the Secretary of Labor to 
be prevailing,” the substitution of a blanket provision in specifications that 
contractors shall pay minimum wage rates, regardless of whether the wage rate 
determinations are received before or after bid opening, is not acceptable. 


To Leonard M. Hill, Bureau of Indian Affairs, July 22, 1960: 


Reference is made to your letter of July 8, 1960, with enclosures, 
file reference 341 Coachella Valley, requesting a decision as to whether 
the bid of C. V. Concrete Products, Coachella, California, submitted 
in response to invitation for bids on Project 19, Cabazon Indian Reser- 
vation, Coachella Valley, covering the construction of underground 
irrigation and drainage facilities at the Reservation, may be consid- 
ered for award. The question arises by reason of the bidder’s failure 
to acknowledge receipt of Addendum No. 1 dated May 20, 1960, incor- 
porating minimum wage rates for laborers and mechanics determined 
to be prevailing by the Secretary of Labor’s Decision No. U-23,178 
dated May 12, 1960, in accordance with the Davis-Bacon Act, 40 
U.S.C. 276a. 

It is stated that in accordance with the Davis-Bacon Act, a request 
for determination of minimum wage rates for laborers and mechanics 
was forwarded to your Washington Office on April 26, 1960; that 
Wage Rate Decision No. U-23,178 dated May 12, 1960, was received 
after the specifications were assembled and bound; and that instead of 
disassembling the bound specification pamphlets and making the wage 
rate decision a part therein, it was incorporated as Addendum No. 1 
and stapled to the front cover of the specifications. It is reported that 
your office did not mail the specifications directly to C. V. Concrete 
Products but that the company obtained them directly from the 
Coachella Valley County Water District. You state that C. V. Con- 
erete Products did not acknowledge receipt of Addendum No. 1 in 
the space provided on Standard Form 21, nor by post card or any 
other form prior to bid opening. The addendum provided that— 

Bidders are requested to acknowledge receipt of this addendum prior to the 
time set for bid opening by one of the following methods: 

(1) By filling in the number and date of each addendum in the space provided 
on the reverse side of Standard Form 21, Bid Form. 

(2) By telegraphic notification if bid has been mailed prior to receipt of this 
addendum, properly identifying the invitation or project concerned, and specifi- 
cally indicating the amount, if any, that should be added to or deducted from 
the bid, stating “no change in bid” if no adjustment in bid price is required. 


Failure to acknowledge this addendum by one of the above methods may cause 
the bid to be disregarded, 
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The bid of C. V. Concrete Products was opened on June 9, 1960. 
The company’s bid did not refer to the addendum nor did it otherwise 
indicate that the bid included the addendum. 

It is the general rule that if an addendum to an invitation affects 
the price, quantity or quality of the procurement, failure of the 
bidder to acknowledge its receipt in the manner required by the in- 
vitation renders the bid nonresponsive. 87 Comp. Gen. 785. The 
basis for such rule is that generally in such a situation a bidder has 
an option to decide after bid opening to become eligible for the award 
by coming forth with evidence outside the bid itself that the material 
addendum had been considered, or to avoid award by remaining 
silent. However, under the circumstances of this case hereafter re- 
ferred to, we do not think that the C. V. Concrete Products Company 
has such an option. 

Paragraph 19 of the General Conditions of the invitation specifi- 
cally provides that “The wage determination decision of the Secre- 
tary of Labor referred to in Clause 20 of Standard Form 23A is hereby 
incorporated herein by reference and made a part of the contract.” 
Also, Clause 20 of Standard Form 23A provides, in pertinent part, 
that wages paid by the contractor to laborers and mechanics shall be 
“computed at wage rates not less than those contained in the wage 
determination decision of the Secretary of Labor which is attached 
hereto and made a part hereof.” 

Considering these provisions, by which the bidder obviously was 
bound, in conjunction with the fact that it is established, without 
question, that the addendum incorporating the wage rate decision was 
in fact attached to the specifications, and the Coachella Valley County 
Water District has stated that the addendum was delivered with the 
contract and specifications to the bidder, we believe there is a sound 
basis for concluding that the bidder could be held to pay wages at 
the minimum rates specified in the addendum, if award were to be 
made to it, notwithstanding the failure to acknowledge the addendum. 
Accordingly, it is our conclusion that in the circumstances of this 
case such failure may be waived and award made to the C. V. Concrete 
Products Company. 

You also ask whether it is permissible to include in the specifications 
a requirement that contractors shall pay minimum wage rates, as 
determined by the Secretary of Labor, regardless of whether the 
wage rate determinations are received by them before or after bid 
opening. We believe that such a provision would not be an accept- 
able substitute for the requiremcnt of the Davis-Bacon Act, 40 U.S.C. 
276a, that “The advertised specifications for every contract in excess 
of $2,000 * * * shall contain a provision stating the minimum wages 
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to be paid * * * which shall be based upon the wages that will be 
determined by the Secretary of Labor to be prevailing * * *.” 
The papers are returned. 


[ B-143233 J 


Military Personnel—Dual Status—Retired Regular Marine 
Corps Enlisted Member—State Air National Guard Mem- 
bership 


The holding of a dual status as a retired member of the Regular Marine Corps 
and as a member of a State Air National Guard is incompatible in view of the 
conflicting responsibilities of the two statuses, and an Air National Guard 
regulation which prohibits the enlistment in that organization of persons 
receiving retirement pay from any branch of the Armed Forces constitutes a 
complete bar to the valid Air National Guard enlistment of a retired Regular 
Marine Corps enlisted member; therefore, the member’s retired status was 
not terminated upon his purported enlistment in the Air National Guard, and 
he is entitled to retired pay except for those intervals when he received greater 
amounts in connection with the Air National Guard service which may be 
considered as having been rendered in a de facto status. 


To Major John A. Rapp, United States Marine Corps, July 26, 1960: 


Reference is made to your letter dated June 2, 1960, requesting 
decision as to whether you are authorized to make otherwise proper 
payment of retired pay to Technical Sergeant Donald S. Sutton, 
United States Marine Corps, retired, from March 27, 1959, through 
May 31, 1960, except for periods he performed inactive duty training 
and active duty for training in a pay status as a member of the 
Montana Air National Guard. 

Your letter states that while serving as a member of the Regular 
Marine Corps, Technical Sergeant Sutton was transferred to the 
Tempvrary Disability Retired List of the Marine Corps on May 1, 
1954, under Title IV of the Career Compensation Act of 1949, 
and that he was permanently retired for physica] disability on 
March 1, 1959, under 10 U.S.C. 1201 and 1210(c), with monthly 
retired pay of $113.69. However, it is stated, no retired pay has 
been paid to him for the period subsequent to March 26, 1959, as 
until recently the Marine Corps was not aware of his whereabouts. 
It is further stated that on March 27, 1959, he enlisted in the Mon- 
tana Air National Guard and since that date has intermittently 
performed inactive duty training and active duty for training in 
a pay status as a member of that organization. It appears that if 
he actually attained de jure membership in that organization, such 
duty was performed in the status of a member of the Air National 
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Guard of the United States, a reserve component of the Air Force. 
See 10 U.S.C. 101(13), 261(a) (5), 8077 and 8686. 

You state further that you are aware of no statutory provisions 
that expressly prohibit the member from holding the two statuses 
here involved, nor of any authority which permits him to discharge 
himself from either status. It appears that he has not been formally 
discharged from either status and you ask whether his enlistment 
in the Montana Air National Guard, which involves an official status 
under State law as well as Federal law, of itself terminated his status 
as a retired member of the Regular Marine Corps, citing generally, 
in this connection, the discussions in 25 Comp. Gen. 241; 87 id. 39, 
and attached opinions of the Judge Advocate General of the Navy. 
You state also that if the answer to this question is in the affirmative 
it would appear that under 37 Comp. Gen. 207, the member’s entitle- 
ment to retired pay terminated on the date preceding his enlistment 
in the Air National Guard. 

Upon Sergeant Sutton’s transfer to the Temporary Disability List 
and his subsequent retirement, he did not cease to be a member of the 
Marine Corps. Since we have found no provision of law which ex- 
pressly prohibits a retired member of the Marine Corps from enlisting 
in the Air National Guard, a question arises‘as to whether the status 
of a retired member of the Marine Corps is so incompatible with that 
of a member of a reserve component of the Air Force as to prevent the 
holding of both at the same time. Also, consideration must be given 
applicable regulations relating to this matter. 

10 U.S.C. 6482 provides that in time of war or national emergency 
the Secretary of the Navy may order to active duty any retired en- 
listed member of the Regular Navy or the Regular Marine Corps. 
Under 32 U.S.C. 102, units of the Air National Guard of the United 
States may be ordered to active Federal duty when “needed for the 
National security.” Thus, if a retired member of the Marine Corps 
also is a member of the Air National Guard of the United States, a 
situation could arise where he would be ordered to active duty by both 
the Marine Corps and the Air Force. He could not obey both orders 
and it seems obvious that the Congress did not intend that a person 
be permitted to enter a dual status which could subject him to such 
conflicting responsibilities. We agree with the conclusion expressed 
by the Judge Advocate General of the Navy in an opinion dated March 
28, 1958 (JAG: 181.3: phj, Ser: 2743), that a retired member of the 
Navy or Marine Corps cannot become a member of Army National 
Guard of the United States without first vacating his status as a mem- 
ber of the Regular Navy or Regular Marine Corps. 

Applicable regulations are designed to prevent conflicting responsi- 
bilities resulting from an inherently incompatible dual status, such as 
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is here involved, from arising. Paragraph 12ab, Air National Guard 
Regulation 89-9, dated November 21, 1957—promulgated under au- 
thority of 82 U.S.C. 110—the regulation in effect when Sutton 
enlisted in the Air National Guard, includes among those whose enlist- 
ment in that organization is not authorized, “Persons receiving retire- 
ment pay from any branch of the Armed Forces.” In view of the 
incompatible dual status which would have resulted from his attain- 
ment of membership in the Air National Guard of the United States, 
such regulation is viewed as a complete bar to a valid Air National 
Guard enlistment in this case. 

Sergeant Sutton did not become a member of the Montana Air Na- 
tional Guard and it is clear that his purported enlistment in that or- 
ganization did not terminate his status as a retired enlisted member 
of the Marine Corps. Compare 23 Comp. Gen. 173; 25 id. 241; 37 
id. 39. The service performed by him may be considered as having 
been rendered in a de facto status, however, it appearing from the in- 
formation furnished that by failing to claim his retired pay after 
March 26, 1959, he apparently believed that such pay could be waived 
in favor of the pay which would accrue in connection with his sup- 
posed Air National Guard status. See 31 Comp. Gen. 562, 563. 

Accordingly, it is concluded that Sergeant Sutton is entitled to re- 
tired pay for the period March 27, 1959, through May 31, 1960, except 
for those intervals during that time when he received greater amounts 
in connection with the Air National Guard duties he performed. 


[ B-143267 J 


Overseas Employees—Central Intelligence Agency—<Auto- 
mobile Transportation—Employee Taking Automobile to 
Port 


Travel of Central Intelligence employees for the purpose of delivering or pick- 
ing up their privately owned automobiles at ports, incident to transfers to and 
from overseas posts of duty, is not travel on official business when the round- 
trip travel is not a part of the employee’s travel for change of station; there- 
fore, the absence of employees from duty to deliver or pick up their automobiles 
must be charged to annual leave. 


Under the private automobile transportation provisions in section 4(a) (4) of 
the Central Intelligence Agency Act of 1949, 50 U.S.C. 403(e) (a) (4), reim- 
bursement for expenses incurred by employees in transporting their privately 
owned automobiles to and from ports in the United States incident to overseas 
transfer is permissible provided that the cost does not exceed the cost of trans- 
porting the automobile by commercial means and provided that such cost items 
as the employee’s one-way common carrier travel and the mileage are considered 
as part of the cost of transportation under section 4(a) (4) ; however, a stand- 
ard allowance for such automobile transportation may not be authorized in the 
absence of specific statutory authority. 
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To The Director, Central Intelligence Agency, July 26, 1960: 


On June 20, 1960, your Deputy Director requested our decision 
whether you may promulgate certain regulations under the authority 
granted you by section 4(a) (4) of the Central Intelligence Agency 
Act of 1949, 68 Stat. 209, as amended, 50 U.S.C. 403e(a) (4). That 
section of the statute provides: 

Notwithstanding the provisions of any other law, *ransport for or on behalf 
of an officer or employee of the Agency, a privately owned automobile in any 
case where it shall be determined that water, rail, or air transportation of the 


automobile is necessary or expedient for any part or of all the distance between 
points of origin and destination, and pay the costs of such transportation. 


The Deputy Director says that: 

Under the above provisions, privately owned automobiles for those employees 
reassigned from overseas to the Washington, D.C. area are normally returned 
to either New York or Baltimore ports. In many cases the automobile arrives at 
the port after the owner has returned and entered on duty at his Washington, 
D.C. post. When notified of arrival, the owner may go to the port and drive the 
automobile to Washington, D.C. In other instances, when an employee is reas- 
signed from Washington, D.C. to an overseas post and when travel by air or 
through other ports is directed, it may be necessary for the employee to deliver 
his automobile to either Baltimore or New York ports in advance of his actual 
departure from his Washington, D.C. post, or for the automobile to be delivered 
at Government expense by common carrier. 

The Deputy Director points out your agency’s belief that a general 
program permitting employees to transport their automobiles as out- 
lined avove will result in a considerable savings to the Government. 
He refers to possible side issues of customs, claims against carriers, 
etc., which if handled on the spot by the employee, could result in a 
savings in time and money to the Government; otherwise, the various 
elements considered in arriving at the “considerable savings” con- 
clusions are not specified. We feel, therefore, it is relevant to note that 
the salary cost factor covering the time the employee would be absent 
from his usual duties would be a major item of cost to the Government 
to be used as an offset against other probable economies. 

In view of the above-quoted law and facts, the Deputy Director re- 
quests our decision whether you are authorized to issue regulations 
which would permit: 

(1) employees to transport their automobiles between a post of duty in the 
Washington, D.C. area and ports at New York vor Baltimore without charge to 
annual leave; (2) reimbursement to be effected at a standard allowance per 
round trip in lieu of per diem, mileage, bridge and highway tolls, etc., and 
established on the basis of actual travel expenses incurred not to exceed the 
cost of transporting automobiles by available common carrier between Washing- 
ton, D.C. and ports at New York or Baltimore. 

The round-trip travel of an employee from Washington to New 
York, or to Baltimore, cannot be considered travel on official business 
when the sole purpose of such travel is to initiate or complete the 
transportation of the employee’s privately owned vehicle between his 
duty post in Washington and his foreign duty post. In that regard, 
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such round-trip travel is not to be considered a part of the travel pur- 
suant to an employee’s change of station because the necessary travel 
for change of station would be completed apart from and in addi- 
tion to the round-trip trave] to the ports in question. It necessarily 
follows that the absence of.the employee from duty for the sole pur- 
pose of picking up or delivering the automohile is chargeable to 
annual leave. Therefore, we feel that item (1) of the proposed pro- 
gram is not authorized under existing law. 

Concerning the standard allowance proposed under item (2), we 
believe that, as in the case concerning the absence without charge to 
leave, legislative sanction would be necessary. We are of the view, 
however, that it would be proper under your current statutory au- 
thority to regulate so as to permit payment—as part of expenses of 
transporting the automobile—to the employee of round-trip “trans- 
portation” between Washington, D.C., and New York or Baltimore, 
not to exceed the cost of transporting the automobile between those 
points by “available common carrier.” Presumably in determining 
such cost, consideration would be given to those commercial trans- 
portation facilities which are used when an automobile actually is 
transported by commercial means. The accommodations authorized 
to the employee for the one-way common carrier travel and the mile- 
age rate for one-way transportation by the employee’s automobile 
incident to pick-up or delivery of the automobile should be in ac- 
cordance with the usual provisions governing transportation of your 
employees. The transportation items so authorized would constitute 
part of the cost of transportation under section 4(a) (4) of the statute. 
Subject to the above restrictions, our Office would not object to your 
promulgating a regulation incorporating the basic concept of payment 
to the employee of the round-trip transportation specified in item (2) 
of the proposed program. 


[ B-143588 J 


Contracts—Specifications—Changes, Etc.—After Open- 
ing—Statutes Precluding Award 


The deletion of a relatively minor item from the specifications after bids are 
opened due to a supervening cause, which is not within the control of the bidders 
cr the contracting agency and which would preclude an award in strict con- 
formance with the original specifications, would not be a change which would 
violate the competitive bid system. 


The deletion, after bids are opened, of one unit from the specifications for the 
construction of a Capehart housing project because such unit would be in excess 
of a unit ceiling limitation imposed by a statute enacted subsequent to bid open- 
ing (section 507(c) of the act of June 8, 1960, which amended section 803(b) (3) 
(B) of the National Housing Act, 12 U.S.C. 1748b(b) (3) (B) ), and the reduction 
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from each lump-sum bid of an amount based on the estimated replacement cost 
of the overceiling unit, which reduction represents only a small portion of the 
entire cost and would not change the relative position of the bidders, would not 
violate the competitive bid system, and an award under the changed specifica- 
tions would be in the best interests of the Government. 


To the Secretary of the Army, July 27, 1960: 


Our advice has been requested by letter of July 21, 1960, as to the 
propriety of the proposed acceptance of the low bid for the construc- 
tion of a 1,200 unit Capehart housing project for Fort Devens, Massa- 
chusetts, under the circumstances set out below. 

We are advised that bids were solicited in April 1960 for construc- 
tion of the project by an invitation issued in strict conformity with 
then applicable statutes and regulations, and bids were opened on 
May 24, 1960. After opening there was enacted into law (on June 8, 
1960) section 507(c) of Public Law 86-500, 74 Stat. 186, 12 U.S.C. 
1748b(b) (3) (B), which amends section 803(b)(3)(B) of the Na- 
tional Housing Act to prohibit after date of enactment the contracting 
for any family unit at a cost in excess of $19,800. While the bids 
solicited on the Fort Devens project were, as is customary for such 
procurements, expressed only in a lump-sum amount without cost 
breakdown by individual unit, a review of the specifications for the 
project indicated the probability that one unit would exceed the newly 
enacted cost limitation. The Director, Federal Housing Administra- 
tion, estimated the replacement cost for the unit in question at $28,097. 

The three low bids (including additives decided upon by the con- 


tracting agency) and the FHA estimate of replacement cost are as 
follows: 


Price 
Bidder (including additives) 
I as $18, 857, 830 
a 19, 073, 185 
IRIINUIITEE as x:sicncthucaesicsersieUsiaies diels tac inechioecelndacedseoenisanannenieanioeencemaae 19, 545, 715 
FHA estimate of replacement cost _.........--.-.._-_-__- 20, 713, 336 


As can be seen, the low bid is approximately $215,000 below the 
next bid and more than $1,850,000 below the FHA estimate of replace- 
ment cost. In your view, an award on the basis of the existing low bid 
would better serve the interests of the Government than readvertising 
since the latter alternative would delay the start of work until the 
next construction season (which you indicate will undoubtedly result 
in higher prices) and would require the Government to incur the 
expense of readvertising (approximately $15,000). Further, as has 
often been noted, the rejection of all bids after their public exposure 
works a serious hardship on the low bidder and adversely affects the 
integrity of the competitive bid system. As you state, however, sec- 
tion 507(c) renders an award on the basis of a bid including a unit 
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costing in excess of the $19,800 limitation of doubtful validity. In 
view thereof and of the advantages to be obtained by the Government 
if award is not delayed, it has been proposed by the Chief of Engineers 
to eliminate the unit in question from the specifications, reduce each 
bid by the estimated replacement cost of that unit and make an award 
for the remaining 1,199 units on the basis of the existing bids as thus 
modified. You note that the change recommended will reduce the 
cost of the project by only 0.15 of one percent, an amount so minor as 
not to make any material effect on the contractor’s costs or financial 
arrangements. 

The problem presented results from a change imposed by super- 
vening statute, a factor beyond the control both of the bidders and 
of the contracting agency. The question is whether a solution in the 
best interests of the Government can be found which will not violate 
the principles of competitive bidding and which is consistent with the 
purpose of the statute. 

Under the invitation as issued all bidders competed on an equal 
basis. If the overceiling item is deleted in the consideration of all 
bids, the bidders still will be on an equal basis so far as concerns the 
actual work to be done. However, the amount included by each bidder 
in his aggregate bid as the price for that unit undoubtedly was not the 
same, and if a uniform deduction is made from each bid in anticipa- 
tion of deletion of the unit, the result will leave bidders on an unequal 
basis as far as the amounts of their bids are concerned. In the usual 
case, where such a change in the specifications is sought to be im- 
posed or agreed to as the result solely of action by one or both of the 
parties, award on the basis of the changed specifications would contra- 
vene the established principles of sealed competitive bidding. In the 
instant case, deletion of the overceiling unit is necessitated by a super- 
vening cause not within the control of bidders or the contracting 
agency. In addition, the value of the unit to be deleted is so small in 
relation to the difference between the two low bids as to eliminate any 
possibility that the relative position of the bidders would have been 
changed if the project had been advertised without that unit. Conse- 
quently, deletion of the overceiling unit would not, in our view, vio- 
late the basic principles of competitive bidding. 

Under the unusual circumstances present in the instant case, includ- 
ing the fact that an independent supervening cause precludes award 
in strict conformance with the original specifications and the rela- 
tively minor change involved, we believe that the integrity of the 
competitive bid system will best be served by award on the basis 
proposed in the letter of July 21, 1960, and we will raise no objection 
to such action. 
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[ B-57413 J 


Appropriations—Limitations—Lifetime Federal Digest 


The price limitation of $4.25 per volume on the purchase of the Lifetime Federal 
Digest in section 205 of the General Government Matters Appropriation Act, 
1961, 74 Stat. 477, and in prior appropriation acts since 1941, is applicable to 
the new Modern Federal Practice Digest which is essentially a new edition 
and recompilation under a new name of the Federal Digest commonly referred 
to as the “Lifetime Federal Digest” and, therefore, appropriated funds for 
the current fiscal year may not be used to pay in excess of $4.25 per volume 
for the new Modern Federal Practice Digest. 


To the Attorney Ceneral, July 28, 1960: 


By letter of July 11, 1960, the Administrative Assistant Attorney 
General asked whether the price limitation contained in section 205 
of the General Government Matters Appropriation Act, 1961, 74 
Stat. 477, which is applicable to the Lifetime Federal Digest is also 
applicable to the new Modern Federal Practice Digest. 

Section 205 provides in part that—“No part of any appropriation 
contained in this or any other Act for the current fiscal year shall 
be used to pay * * * in excess of $4.25 per volume for the current 
or future volumes of the Lifetime Federal Digest.” 

The legislative history of this limitation shows that a similar 
limitation first appeared in the law as section 501 of the act of June 
28, 1941, 55 Stat. 302. At that time, the West Publishing Company 
had announced the discontinuance of a prior digest and the intro- 
duction of the new Federal Digest commonly referred to as the 
“Lifetime Federal Digest.” It was to be composed of approxi- 
mately 60 volumes and had been offered to the Government for 
approximately $5 per volume, the amount of the limitation on Fed- 
eral digests contained in the act of March 3, 1911, 36 Stat. 1155, 
then 28 U.S.C. 337. 

When the Department of Justice and the Administrative Office 
of the United States Courts sought funds to purchase the new digest, 
the House Subcommittee on Appropriatians apparently believed the 
price asked for the digest was too high and, consequently, the Con- 
gress limited the amount that those agencies could pay to $3.25 per 
voluine. See the House Hearings on the Department of Justice 
Appropriation Bill for 1942, pages 142-144, 678, 706-709. 

This limitation is further explained on pages 2 and 3 of House 
Report No. 360, 77th Congress, Ist Session, as follows: 

A limitation appears at the end of tbe bill applying to all of the moneys 
appropriated in the bill but directed primarily at appropriations for the Depart- 
ment of Justice and the Offive of Administrator of United States Courts. The 
design of the provision is to limit the cost of the new Lifetime Federal Digest 
which is being published by the West Publishing Co. to replace all former 


Federal Digests to a cost of not to exceed $3.25 per volume. Funds were car- 
ried in the estimates of the Budget to purchase over 300 sets of this digest (it 
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will comprise something over 60 volumes) at a cost of $300 per set for the use 
of the courts, district attorneys, anc attorneys in the Department of Justice. 
The committee regards this price as excessive in terms of a Government price 
and accordingly have limited the expenditures for this purpose as explained. 
The cost per set, uader the limitation, will run approximately $200, and funds 
are provided in the bill on this basis. 


Language similar to that contained in the 1941 act has appeared 
in various annual appropriation acts to the present time. However, 
the permanent limitation of $5 for Federal digests contained in 28 
U.S.C. 337, 1940 edition, was omitted when that title was revised and 
codified by the act of June 25, 1948, 62 Stat. 869. The legislative his- 
tory regarding such omission discloses that the limitation was no 
longer considered necessary because of the limitation appearing an- 
nually in appropriation acts. See the fourth paragraph of Reviser’s 
Note following 28 U.S.C. 413. This action, in our view, indicates 
that the Congress recognized that the limitation contained in the 
annual acts was not only applicable to the Lifetime Federal Digest 
but also to any Federal digest that might take its place. In fact, the 
official title of the publication has never contained the word “Life- 
time.” 

The situation now prevailing is essentially the same as that which 
existed in 1941 when the limitation was expressly made applicable to 
the Lifetime Federal Digest. Whether such limitation is applicable 
to the new digest therefore depends on whether the new digest is a 
different publication within the meaning of this limitation or whether 
it is a continuation of the old publication, it being evident that merely 
changing the name of the publication cannot serve to nullify the limi- 
tation imposed by law. 

In literature describing the new publication the West Publishing 
Company states that this new digest will index all Federal case law 
from 1939 on and will be kept up to date with cumulative pocket 
parts and interim pamphlet service. It also is stated that the new 
publication contains a number of new topics and references as well 
as substantial expansion and redevelopment of many large groups of 
key number classifications. 

Doubtless such new topics, references, etc., may be desirable in view 
of the many changes in the law and the new developments in Federal 
practice which have taken place since the digest was published. How- 
ever, it is noted that the new publication will be kept up to date with 
cumulative pocket parts and interim pamphlet service. Also, the new 
publication is set up in substantially the same order as the old digest 
and the same services will be furnished. 

It is our view therefore that the new digest is essentially a new edi- 
tion or recompilation and continuation of the old publication under 
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a new name. In any event, we believe that the long-established con- 
gressional policy of controlling the price of publications of Federal 
digests requires that the Congress be given an opportunity to review 
this matter, if it is necessary or desired to pay more than $4.25 per 
volume for the Modern Federal Practice Digest. Consequently, funds 
appropriated in the General Government Matters Appropriation Act, 
1961, or in any other act for the current fiscal year may not be used 
to pay in excess of $4.25 per volume for the digest in question. 
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General Average—Contribution Items—Legal Expenses— 
United States Liability 


Preliminary legal expenses, incident to an unsuccessful suit by a shipowner or 
general average adjuster, for alleged negligence of a foreign pilotage authority 
causing the stranding of a vessel carrying Government cargo are not expenses 
in saving the ship and cargo from the peril of the strand to be chargeable in 
general average; and, in the absence of an agreement which obligates the 
United States to participate in the costs of the suit, there is no authority for 
the United States to pay the legal expenses as a general average contribution. 


Notification in a general average statement that legal action was being taken 
by.a shipowner or general average adjuster against a foreign pilotage authority, 
incident to the stranding of a vessel carrying Government cargo, cannot subject 
the United States to liability for preliminary legal expenses incident to the 
unsuccessful suit in the absence of a contract or agreement, express or implied, 
between the United States and the shipowner or general average adjuster. 


Preliminary legal expenses, incident to an unsuccessful suit by a shipowner or 
general average adjuster, for alleged negligence of a foreign pilotage authority 
causing the stranding of a vessel carrying Government cargo may not be re- 
garded as expenses necessary to saving the ship and cargo from imminent com- 
mon peril of the strand nor an expense which terminated in a successful attempt 
to avoid the peril so as to be included in general average under Rule A of the 
York-Antwerp Rules, but instead are expenses incident to the determination of 
the legal liability for the stranding of the vessel and the collection of damages. 


The fact that the United States as a general average contributor would par- 
ticipate in the distribution of the proceeds of a suit brought by shipowner or 
general average adjuster for alleged negligence of a foreign pilotage authority 
causing the stranding of a vessel carrying Government cargo, if the suit were 
successful, does not obligate the United States to contribute to the costs of the 
unsuccessful suit in the absence of an agreement to contribute since the United 
States has a legal right to participate in the proceeds regardless of whether it 
participated in any way in the prosecution of the suit. 


To Despard & Co., Inc., August 1, 1960: 


The Military Sea Transportation Service of the Department of the 
Navy (hereinafter referred to as MSTS), by letter of January 25, 
1960, has referred to our Office for consideration your letter of Novem- 
ber 18, 1959, to that Service, your No. 1-W-28 S.S. Empire State, 
and related documents pertaining to your claim for general average 
contribution from the United States in the amount of $885.75 toward 
additional preliminary legal expenses incurred by the States Marine 
Corporation in attempting unsuccessfully to obtain recovery from 
the Turkish Pilotage Authority for damage resulting from the strand- 
ing of the S.S. Empire State in the Gulf of Izmit, Turkey, on January 
14, 1950, such stranding allegedly being due to.the negligence of the 
pilot. 

Our records disclose that a Statement of General and Particular 
Average dated June 26, 1953, covering the expenses incurred as a 
result of the stranding here involved, together with an invoice dated 
July 6, 1953, in the amount of $30,795.94 which was alleged to be the 
United States’ share of the general average expenses incurred in 
connection therewith, was submitted to MSTS on behalf of States 
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Marine Corporation, the owner of the 8.8. Empire State. The State- 
ment contained certain preliminary legal expenses involved in the 
suit against the Turkish Pilotage Authority and the amount of the 
invoice included the proportionate share thereof allegedly owed by 
the Unitec States. After extensive discussions with MSTS, certain 
items in the General Average Statement were deleted and the amount 
allegedly due from the United States was thus reduced to $29,103.96. 
Included among the deleted items were the preliminary legal expenses 
of the suit against the Turkish Pilotage Authority, which were de- 
leted “without prejudice to the right of receiving the Government’s 
proportionate contribution to the overall expense, for the common 
benefit, including Government’s cargo, of achieving recovery from 
the Turkish Pilot Authority for its legal liability.” The reduced claim 
was forwarded to our Office by MSTS for settlement and was paid 
in the reduced amount of $29,103.96 on October 5, 1956, by voucher 
payable to States Marine Corporation. The suit against the Pilotage 
Authority was pursued to an unsuccessful conclusion and the present 
claim for general average contribution toward the expenses thereof 
was submitted. 

There are only two bases upon which lis bility of the Government for 
contribution toward the expenses here in question could be founded. 
One basis would be a contract or agreement to that effect between the 
Government and the shipowner or the general average adjuster; the 
other would be a determination that the expense was a properly allow- 
able charge in general average. 

On page 5 of the original Statement of General and Particular 
Average dated June 26, 1953, presented by you in this case, the follow- 
ing statement appears: 

The possibility of effecting recovery from the Pilotage Authority for the damage 
caused in both accidents of January 14th, 1950, was investigated by Messrs. 
Holman, Fenwick, and William through Counsel in Turkey. It appeared that 
chances of obtaining a favorable decision warranted the institution of legal pro- 
ceedings in Turkey. The vessel Owners, Hull and leading Cargo Underwriters 
authorized this action with respect to their interests, and proceedings are now 
in progress. At such time as this legal action may be consummated, a further 
statement dealing with any recovery made and the further legal expenses incurred 
in bringing suit will be prepared. Upon preparation of the final Statement, the 
sums remaining as General Average Deposits and any recovery after deduction 
of further contribution due as a result of these legal activities will be refunded 
to the interested parties. 

While the ebove statement clearly shows that authorization to pro- 
ceed with the legal action against the Pilotage Authority was obtained 
from some of the parties in interest, nowhere in the record is there 
any indication that authorization was requested from or granted by 
the United States. Obviously, the mere fact of notification in the 
General Average Statement that legal action was being instituted 
cannot bind the United States to participate in the costs of an unsuc- 
cessful action. ‘The insistence of the MSTS that the preliminary legal 
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expense of the action against the Pilotage Authority be deleted from 
the General Average Statement would appear to offer positive evidence 
of lack of consent on the part of the Government. The United States 
has its own competent attorneys available to evaluate potential claims 
on behalf of the Government and to prosecute any such claims as may 
be deemed proper. In the absence of a specific agreement, the United 
States is not liable for the fees of attorneys unilaterally selected by 
the shipowner or the average adjuster. That you yourself deemed such 
an agreement to be necessary is clearly shown by the fact that you 
proceeded to obtain the authorization of “the vessel Owners, Hull and 
leading Cargo Underwriters” prior to institution of the action. Hence 
it appears that no contract or agreement, express or implied, to par- 
ticipate in the costs of this unsuccessful legal action existed between 
the United States and the shipowner or general average adjuster aid 
no liability on the part of the United States can be founded on such 
basis. Voluntary services rendered on behalf of the United States, 
with certain exceptions not here involved, do not constitute a basis for 
a claim against the United States. See section 3679(b), Revised Stat- 
utes, as amended, 31 U.S.C. 665(b). 

No provision has been found in the York-Antwerp Rules, either 
1924 or 1950, which would permit or require the inclusion in general 
average of the item here in question, nor has any rule been cited by 
you in support of your claim. Likewise, no court decision or estab- 
lished usage has been found which would permit or require such 
inclusion, nor has any been cited by you. Rule A of the York-Antwerp 
Rules, both 1924 and 1950, provides: 

There is a general average act when, and only when, any extraordinary sacrifice 
or expenditure is intentionally and reasonably made or incurred for the common 


safety for the purpose of preserving from peril the property involved in a common 
maritime adventure. 


In consonance with this rule, the courts of the United States have held 
in substance that in order to constitute a case for general average three 
things must concur: (1) a common danger; a danger imminent and 
apparently inevitable, except by voluntarily incurring an extraordi- 
nary expense or the loss of a porticn of the whole to save the remainder. 
(2) There must be a voluntary extraordinary expense or a voluntary 
jettison or casting away of some portion of the joint concern, for the 
purpose of avoiding this imminent common peril. (3) This attempt 
to avoid the imminent common peril must be successful, at least in 
part. The Congress, 6 Fed. Cas. 277 (Case No. 3,099) ; British Amer- 
ican Assurance Co. v. Wilson, 31 N.E. 938; The J. P. Donaldson, 167 
U.S. 599; Barnarad v. Adams, 51 U.S. 270; McAndrews v. Thatcher, 
70 U.S. 347; The Star of Hope, 76 U.S. 203; Ralli v. Troop, 157 U.S. 
886; The Mary F. Barrett, 279 F. 329; Columbian Ins. Co. v. Ashby, 
88 U.S. 331; Caze v. Reilly, 5 Fed. Cas. 332 (Case No. 2,538). 
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Obviously, the expenditure for which contribution is requested fails 
to satisfy the criteria established by Rule A and by the courts for a 
general average expenditure. The general average act here involved 
was the saving of the ship and cargo from the imminent common 
peril caused by the stranding. It seems clear that these legal expenses 
had nothing whatsoever to do with the saving of the ship and cargo 
from that peril as required by the second criterion stated above. The 
suit for damages arose from the alleged negligence preceding and 
causing the stranding, whereas the expenses properly chargeable in 
general average arose from the saving of the ship and cargo from 
the peril subsequent to and caused by the stranding. The stranding 
gave rise to two separate and independent causes of action— 
one in general average for the expenses properly incurred in saving 
the ship and cargo from the peril of the strand, and the other for the 
determination of lega] liability for the stranding and the collection 
of damages therefor. Neither cause of action is in any way dependent 
upon the other. Zhe Andree, 41 F. 2d 812, reversed on other grounds, 
47 F. 2d 874, certiorari dismissed Green Star SS Co. v. Armour & Co., 
296 U.S. 668. All expenditures properly incurred in saving the ship 
and cargo from the imminent peril are includable in general average 
and contribution is to be made therefor regardless of the presence 
or absence of a cause of action for damages arising from negligence. 
Likewise, a cause of action for damages due to negligence will lie, 
where negligence is involved, regardless of the presence or absence of 
a cause of action for general average contribution. Moreover, even 
if it be assumed, arguendo, that these legal expenses could be con- 
sidered as being related to the saving of the ship and cargo from the 
peril of the strand, it is obvious that they fail to satisfy the third 
criterion—that is, they did not terminate in success. Thus, the legal 
expenses now being claimed cannot be considered as proper charges in 
general average. 

Your contention to the effect that the United States must contribute 
to the legal expenses because of the fact that we would have partici- 
pated in the distribution of the proceeds if the suit had been success- 
ful does not appear to be tenable. It is apparent from the settled 
court cases that the United States would have had a legal right to 
participate in such proceeds regardless of whether or not the United 
States had participated in any way in the prosecution of the suit. 
Ralli v. Societa Anonima de Navigazione a Vapore “G. L. Premuda,” 
222 F. 994; The Agwidale, 61 F. Supp. 191; Aktieselskabet Cuzco v. 
The Sucarseco, 294 U.S. 394. No case has been found where the gen- 
eral average contributors were required, in the absence of an agree- 
ment, to contribute to the costs of an unsuccessful suit such as is 
involved here. 
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Also, your contention that the United States is liable for the legal 
expenses claimed here under our decision of April 26, 1957, published 
at 36 Comp. Gen. 745, is without merit. That decision is readily <lis- 
tinguishable from the present case. The legal expenses involved in 
our decision cited were incurred in settlement of a salvage claim. Our 
decision was based upon the fact that expenses of salvage are cus- 
tomarily included as proper general average expenses. Because of the 
nature of salvage claims, legal expenses are generally necessary in the 
settlement thereof and, hence, we held that such expenses are properly 
to be regarded as part of or incident to the salvage claim and conse- 
quently are allowable as proper expenses under general average. No 
such considerations are present here. 

It is noted that Rule E of the York-Antwerp Rules, both 1924 and 
1950, provides that : 


The onus of proof is upon the party claiming in general average to show that 
the loss or expense claimed is properly allowable as general average. 


This, of course, is no more than a positive restatement in general 
average rules of the commonly accepted legal principle that anyone 
asserting a claim against another must prove his claim. In our opin- 
ion, you have not furnished proof that the legal expenses here claimed 
are properly to be considered and allowed as general average expenses. 

In view of the above, we have no alternative on the present record 
but to disallow your claim for general average contribution from the 
United States towards the legal expenses incurred in the unsuccessful 
suit against the Turkish Pilotage Authority. 


[B-142421] 


Foreign Service Personnel—Travel Expenses-- Personal 
Convenience 


The constructive travel cost limitations in the Foreign Service Travel Regu- 
lations applicable in the determination of the amount due when official travel 
is interrupted or performed by circuitous routes for personal reasons, while 
inconsistent with similar provisions in the Standardized Government Travel 
Regulations applicable to travel of Government employees, generally do not 
contravene any express provisions in the Travel Expense Act of 1949 and are 
within the authority vested in the Secretary of State under the Foreign Service 
Act of 1946; therefore, payments made to Foreign Service personnel on the 
basis of a comparison of the total actual expense (travel expenses, per diem and 
incidental expenses) with the constructive cost of direct travel over a usually 
traveled route and the payment of the lesser of the two amounts will not be 
questioned. 


Payments representing reimbursement for indirect and interrupted travel by 
a Foreign Service officer and his dependents from Johannesburg, South Africa, 
to Huntington, New York, incident to a period of home leave and return, which 
were questioned because they exceeded the maximum constructive cost au- 
thorized under the Standardized Government Travel Regulations, although 
within the maximum constructive cost limits of the Foreign Service Regulations 
will no longer be questioned since constructive cost provisions of Foreign 








66 DECISIONS OF THE COMPTROLLER GENERAL [40 


Service Regulations are not contrary to the Travel Expense Act of 1949; and, 
also, no objection to the payments will be made on the basis that air travel 
from Johannesburg to Italy, then to New York via ship, is not the usually 
traveled route for constructive cost computation purposes. 


To the Secretary of State, August 1, 1960: 


On April 11, 1960, your Assistant Secretary of State requested that 
we remove three audit exceptions totaling $1,765.51, stated against 
D.O. Vouchers Nos. 393, 394, and 395, September 1958, accounts of 
K. R. Rose, United States Disbursing Officer, Pretoria, Union of 
South Africa. Those exceptions were taken to certain payments rep- 
resenting reimbursement for indirect and interrupted travel of Mr. 
Bernard A. Bramson and his dependents from Johannesburg, South 
Africa, to Huntington, New York, incident to a period of home leave 
and return to Johannesburg. 

The amount allowed Mr. Bramson was determined in accordance 
with the Foreign Service Travel Regulations. In 180 FSTR 1.2r, 
the term “constructive cost” is defined as “the total travel expenses 
(per diem, transportation, and incidental expenses) which would have 
been incurred in direct transportation, without deviation or inter- 
ruption for personal convenience, by a usually traveled route * * *.” 
The Foreign Service Travel Regulations contemplate that when a 
traveler delays or deviates from a usually traveled route he will be 
allowed the actual travel expenses incurred, including per diem, up 
to the amount of the constructive cost as defined in 180 FSTR 1.2r. 
(See also 180 FSTR 3.5 and 3 FSM ITT 137.23.) In determining the 
amount due a traveler for interrupted or circuitous route travel under 
those regulations, the total actual expense of the travel (transporta- 
tion expenses, per diem, and incidental expenses) is to be compared 
with the constructive cost—including transportation, per diem, and 
incidental expenses—of direct travel over a usually traveled route 
and the lesser of the two amounts would be that to which the traveler 
is entitled. 

The amount allowed Mr. Bramson, while apparently within the 
maximum constructive cost limits of the Foreign Service Travel Regu- 
lations, exceeds the maximum constructive cost authorized under the 
Standardized Government Travel Regulations. Section 3.3 of those 
regulations is as follows: 

In case a person for his own convenience travels by an indirect route or inter- 
rupts travel by direct route, the extra expense will be borne by himself. Re- 


imbursement of expenses shall be based only on such charges as would have 
been incurred by a usually traveled route. * * * 


Section 6.10 of those regulations says: 


Where for traveler’s personal convenience or through the taking of leave there 
is interruption of travel or deviation from the direct route, the per diem in lieu 
of subsistence allowed will not exceed that which would have been incurred on 
uninterrupted travel by a usually traveled route. 
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Hence, the primary question involved is whether the Standardized 
Government Travel Regulations or the conflicting provisions of the 
Foreign Service Travel Regulations are controlling. 

The Foreign Service Travel Regulations were promulgated under 
the authority granted the Secretary of State by section 911 of the 
Foreign Service Act of 1946, as amended, 22 U.S.C. 1136, to prescribe 
regulations and pay travel expenses of officers and employees of the 
Foreign Service. However, section 9 of the Travel Expense Act of 
1949, 63 Stat. 166, 5 U.S.C. 842, enacted some three years later pro- 
vides in part as follows: 

The Subsistence Expense Act of 1926 and the Auto Mileage Act of February 
14, 1931, are repealed. All Acts * * * applicable to civilian officers or em- 
ployees of the departments and establishments, providing for reimbursement of 
actual travel and transportation expense, and all other Acts, general or special, 
which are inconsistent with or in conflict with the provisions of this Act * * * 
are hereby modified, but only to the extent of inconsistency or conflict with the 
provisions of this Act. 

It is clear that the effect of section 9 of the Travel Expense Act of 
1949 was not to repeal section 911 of the Foreign Service Act of 1946, 
as amended, because section 911 was not among the acts specifically 
repealed by section 9. Moreover, any authority vested in the Secre- 
tary of State under section 911 that is not in irreconcilable conflict 
with the provisions of the Travel Expense Act of 1949 would appear 
to be unaffected by the enactment of the latter act. In that connection 
we noté that both House Report 389, April 5, 1949 (see page 6, last 
sentence in explanation of section 8) and Senate Report 428, May 27, 
1949 (see page 7, last sentence in explanation of section 8), in refer- 
ence to section 9 (repealer provision) of the Travel Expense Act of 
1949 say that “this section is not designed to affect certain special 
travel provisions of the Foreign Service Act of 1946, 22 U.S.C. 801.” 
Moreover, it aiso appears significant that on April 5, 1955, section 
911 of the Foreign Service Act of 1946 was amended to extend the 
authority of the Secretary of State to prescribe regulations and pay 
travel expenses in the case of dependents of Foreign Service personnel 
who return to the United States for secondary or college education, 
thus impliedly recognizing the authority of the Secretary to regulate 
generally in connection with travel expenses under the Foreign Serv- 
ice Act. See act of April 5, 1955, 69 Stat. 27, 22 U.S.C. 1136(9). 

The further question then arises whether section 6 of the Travel 
Expense Act of 1949, 5 U.S.C. 839, is in irreconcilable conflict with the 
Foreign Service Travel Regulations relating to reimbursement for 
constructive travel. That section provides that “except as otherwise 
permitted by this act * * * only actual and necessary travel expenses 
shall be allowed to any person holding employment or reappointment 
under the United States.” We said in our decision of June 24, 1957, 
B-131381, cited in the Assistant Secretary’s letter, that in view of this 
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section there may not be allowed in the case there involved “any sav- 
ings in transportation cost against an overclaim of per diem.” While 
the holding in that decision is considered to be correct because required 
by the provisions of the Standardized Government Travel Regulations 
there considered, our present view is that section 6 of the Travel Ex- 
pense Act of 1949 alone, where those regulations do not apply, would 
not require that conclusion. The effect of section 6 merely is to pre- 
clude commuted reimbursement for official travel of civilian employees 
unless it is made in accordance with the Travel Expense Act of 1949. 
The commuted payments authorized by that act are payments of per 
diem and mileage incident to official travel. No payment at all, either 
upon an actual expense or upon a commuted basis, is authorized for 
other than official travel. 

Neither section 6 nor any other provision of the Travel Expense 
Act of 1949, nor any provision of the Foreign Service Act of 1946, of 
which we are aware, specifically prescribes the manner of reimbursing 
an employee who, with official approval, interrupts or performs official 
travel by an indirect route for his personal convenience. Rather, 
the matter seems to fall within the regulatory authority of the Direc- 
tor, Bureau of the Budget, and the Secretary of State, respectively, 
subject to the implied limitation that reimbursement may not in any 
case exceed the maximum amount payable had uninterrupted travel 
been performed over a usually traveled route by an authorized means 
of transportation. Since the constructive cost regulations appearing 
in the Foreign Service Travel Regulations do not contravene any ex- 
press provision of the Travel Expense Act of 1949, their promulgation 
appears to be within the authority vested in you by the Foreign Service 
Act of 1946, as amended. Thus, while inconsistent with similar regula- 
tions applicable to travel of Government employees generally pro- 
mulgated by the Director, Bureau of the Budget, we will not object 
to otherwise proper payments made in accordance with the Foreign 
Service Travel Regulations. Also, we no longer will object to the 
payments in question on the ground that travel by air from Johannes- 
burg to Italy, thence to New York via ship cannot be regarded as a 
usually traveled route for constructive cost computation purposes. 

Therefore, appropriate action in accordance with this decision will 
be taken concerning the exceptions in question. 

We have noted the Assistant Secretary's reference on page 5 of his 
letter concerning the nature, needs, and peculiarities of the Foreign 
Service assignments and the special travel requirements stemming 
therefrom. We have several observations concerning the particular 
provisions of the regulations applicable to the Foreign Service. We 
fear that in both interpretation and actual practice the legal limits of 
the regulations may not be fully understood and followed. For ex- 
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umple, in one case an employee’s dependent was authorized one-way 
first-class transportation from the United States to an overseas point. 
The transportation request was exchanged by the carrier for an 
economy class round-trip ticket between the authorized points of 
travel. The basis for allowing the round-trip fare is not apparent in 
such case even though it may equal only the cost of one-way first-class 
fare. Upon reaching the authorized destination the official travel was 
completed and the obligations and rights of the parties were for de- 
termination. The cost of the personal return trip was not properly 
for consideration so far as the employee’s right to payment. This case 
merely emphasizes the type of problem that can arise under the 
regulations. 

At the time of the revision of the Foreign Service Regulations, as 
referred to in the Assistant Secretary’s letter, the regulations of the 
Bureau of the Budget were more liberal than at present concerning 
the matter under consideration. Not only is a restriction imposed 
on per diem in the Bureau’s regulations as pointed out in our decision 
B-131381, above, but by Bureau of the Budget Circular A-7, Re- 
vised, Transmittal Memorandum No. 15, May 16, 1960, a broad policy 
urging the use of lower than first-class air accommodations was is- 
sued. Under the Bureau’s policy the type and costs of accommoda- 
tions authorized for direct and indirect travel by air may be ex- 
pected to become more nearly uniform. 

While operation of the Foreign Service Regulations would not in- 
crease the Government’s direct dollar value expenditures over those 
which would be incurred if the most expensive authorized mode, 
routing, and accommodations were used, it does not now appear that 
the most expensive accommodations will actually be used in all cases 
of direct travel. Also, it is, we believe, evident that greater admin- 
istrative operating costs are likely to result in both your office and ours 
because of the problems necessarily presented, particularly in those 
cases in which transportation requests are used and “exchange orders” 
are issued by carrier. See 1 FSM III 132, and 1 Regulations and 
Procedures Manual, 285.92. In short, unauthorized travel may be 
obtained when an official traveler is permitted to exchange transpor- 
tation requests for any transportation he may wish subject only to a 
monetary limitation. By using a cheaper class and mode of trans- 
portation than that authorized in the transportation request, con- 
ceivably he also could secure transportation for unauthorized travelers, 
or additional transportation to unauthorized points after he, in fact, 
has reached his destination. In some cases, perhaps, he might even 
receive a refund of the value of the unused exchange transportation. 
Failure of parties concerned to make appropriate notations of actual 
travel and service rendered already has presented our Office with con- 
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siderable audit difficulties and we urge that you take appropriate 
action to insure against abuses in this area. We should appreciate 
your informing us of any action you may take in this matter. 


[B-143312] 


Bids—Evaluation——Alternative Bids—Combinations 


Under an invitation for the disposal of five vessels, which permits the submission 
of alternate bids but provides that the bidders must not in any way restrict the 
Government’s acceptance of “any individual bid or combination of bids which 
will be in the Government's interest,” bidders may submit more than one bid, and 
alternate bids may be combination bids on various groups of vessels so long as 
there is no restriction on the Government's right to accept any combination of 
bids, which right includes acceptance of a combination of any alternate bid with 
any bid or bids by another bidder or bidders; therefore, the rejection of a bidder’s 
first choice for all five vessels and the acceptance of the bidder's alternate sec- 
ond choice bid for four vessels after the acceptance of another bidder's higher 
individual bid for one of the vessels were proper awards consistent with the 
terms of the invitation. 


To Wachtel, Wiener & Ross, August 1, 1960: 


Further reference is made to your telegram of June 24, and letter 
of June 28, 1960, on behalf of Atlas Iron & Metal Corporation, pro- 
testing an award to Ships, Inc., of LSMR-523 under Invitation for 
Bids No. 325-60-131. 

On May 25, 1960, New York Naval Shipyard issued Invitation for 
Bids No. 3825-60-131, covering the disposal of 5 vessels, landing ships, 
medium, rocket (LSMR-411), (LSMR-511), (LSMR-514), (LSMR- 
523) and (LSMR-529). Paragraph 3 of the General Sale Terms and 
Conditions of the invitation provides that the Government reserves 
the right to reject any or all bids, to waive any technical defects in 
the bid, and, unless otherwise specified by the Government or by the 
bidder, to accept any one item or group of items in the bid, as may 
be in the best interest of the Government. 

Six bids were received in response to the invitation covering all or 
some of the vessels. Ships, Inc., offered to purchase LSMR-411 for 
$31,666.66 and LSMR-523 for $36,666.66. The bid was unqualified 
and did not indicate a first choice or preference for either vessel. 
Atlas Tron & Metal Corporation submitted a bid as follows: 
1st choice for Items Nos. 1, 2, 3, 4, and 5, total of 5 vessels, all or none, lump 

sum of $163,585.85. It [sic] not successful, then our 2d choice is as follows: 
2d choice for any 4 vessels, all or none, lump sum of $134,868.89. 
3d choice for any 3 vessels, all or none, lump sum of $98,717.85. 
4th choice for any 2 vessels, all or none, lump suin of $59,454.89. 
5th choice individual item prices as follows : 

Item No. 1, $33,109.89 
Item No. 2, $33,109.89 
Item No. 3, $33,109.89 


Item No. 4, $34,109.89 
Item No. 5, $32,109.89 
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One other bid was submitted in the exact same manner as Atlas’ bid. 

The Department of the Navy reports that it has permitted a com- 
bination of bids when selling its vessels because experience has indi- 
cated that a higher net return to the United States can be expected, 
and in an effort to produce the greatest monetary return and to give 
the Government some flexibility in the consideration and evaluation 
of combination bids, the following language was inserted in the instant 
invitation : 

Note—Alternate bids will be considered, provided that the bidder does not 
attempt to restrict in any way the Government’s acceptance of any individual 


bid or combination of bids which will be in the Government’s interest. Any 
such restriction by the bidder will result in a rejection of the bid. 


In evaluating the bids received, it was clear that the acceptance of 
the bid of Ships, Inc., on LSMR-523 for $36,666.66, and the second 
choice bid of Atlas for $134,868.89 would result in the highest return 
to the United States. Since Atlas listed five choices, it was considered 
to be obvious that Atlas envisioned the possibility that its first choice 
might not be successful and, therefore, award was made on the high 
individual bid of Ships, Inc., on LSMR-523 (which automatically 
eliminated Atlas’ first choice), and on Atlas’ second choice for the 
remaining four vessels. 

You protest the action taken by the Department of the Navy on 
the basis that Atlas submitted a first choice for all five vessels and 
that before the Navy could disregard that choice, it was required to 
determine that individual or combination bids of other bidders on all 
five vessels was higher than the Atlas first choice bid. It is urged 
that the language of the bid does not authorize the Navy to determine 
the highest return to the Government by using the second choice com- 
bination of Atlas in conjunction with the offer of another bidder to 
make the first choice of Atlas unsuccessful. It is alleged that to 
permit the use of such method of evaluation is to hold that’ a bidder 
in effect is bidding against himself. It is also contended that the 
action taken in the instant case is inconsistent with the action taken 
under Invitation for Bids No. B 28-60-131, which was the subject of 
our decision of December 3, 1959, B—140053. 

In the decision of December 3, 1959, we sustained the award made by 
the Department of the Navy under the invitation referred to above on 
the basis that the bidder restricted the use of its second choice by 
providing in the bid that the second choice could be accepted only “If 
we are not the highest bidder under our first choice. * * *” It may 
be argued that the language used in Atlas’ bid is equivalent to the 
qualification contained in the bid involved in the decision of December 
8, 1959, that is, that it precludes consideration of other than its first 
choice bid unless its first choice is not high enough to be successful. 
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There is, however, an important difference bet ween the two invitations 
involved, namely, the “Note” quoted above. 

The “Note” states that “alternate” bids will be considered. It is 
apparent that this was intended to permit bidders to submit more than 
one bid, and that such alternate bids could be “combination” bids on 
various combinations of the five vessels. It was permissible, therefore, - 
for Atlas to submit a bid on each vessel separately, and other bids on 
two, three, four, and five vessels, as it did. However, the “Note” 
places a condition on the submission of multiple bids. Such bids must 
not in any way restrict the Government’s acceptance of “any individ- 
ual bid or combination of bids which will be in the Government’s 
interest.” Under the terms of the “Note,” therefore, the Government 
must have the right to accept any combination of bids, which includes 
a combination of any alternate bid with any bid or bids by another 
bidder or bidders. 

It is only reasonable to assume that Atlas intended to submit a bid 
which would meet the conditions of the “Note,” since it would have 
been a useless gesture on its part to submit a bid which could not be 
considered. We believe that its bid must, therefore, be read in the 
light of the conditions of the “Note,” and given an interpretation if 
possible which would not require its rejection. The interpretation of 
its bid now urged by Atlas would preclude acceptance by the Govern- 
ment of a combination consisting of a bid by another bidder on one 
vessel and Atlas’ alternate bid on four vessels. If this interpretation 
were to be accepted, then the terms of the “Note” would require 
rejection of Atlas’ bid. 

We are of the opinion that the Navy’s decision to construe Atlas’ 
bid in such manner as not to require its rejection was to Atlas’ benefit, 
and was a reasonable reconciliation of the terms of the bid with the 
conditions of the “Note.” In the circumstances, we co not believe the 
awards as made were improper. 


[B-125206] 


Veterans—Federal Aid to States—Homes for Disabled 
Veterans 


The Georgia State War Veterans’ Home at Milledgeville, Georgia, which is 
located on the grounds of a State hospital, designated by a Georgia statute as an 
integral part of the veterans’ home, which also houses some veterans listed as 
patients of the hospital, is not to be denied Federal-aid payments under 38 U.S.C. 
641-643 by reason that there is no particular degree of physical separation of the 
buildings of the home and the buildings of the hospital nor does the statute 
require the conclusion that the home and hospital are one institution; therefore, 
the home may continue to be considered eligible to receive Federal aid for eligible 
veterans maintained at the home. 


In the computation of Federal-aid payments to a State for a veteran in a State 
home under 38 U.S.C. 641, which limits the payment to one-half the cost of the 
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veteran’s maintenance up to a maximum of $2.50 per day, the Government’s 
share of the cost must be based on the actual cost attributable to the operation 
of the State home rather than some other amount arbitrarily designated as cost. 


To the Administrator, Veterans Administration, August 2, 1960: 


Your letter of March 29, 1960, refers to our letter of November 18, 
1957, B-125206, to you, concerning the recognition of the Georgia 
State War Veterans’ Home at Milledgeville, Georgia, as a “home” 
within the meaning of the act of August 27, 1888, as amended, 24 
U.S.C. 134. In connection with codifying title 38 of the United 
States Code into positive law and bringing into that title other acts 
relating to veterans, the act of 1888 was repealed by section 14(10) 
of Public Law 85-857, 72 Stat. 1269, and the authority to make Fed- 
eral-aid payments to a State home as defined in 38 U.S.C. 101(19) 
now is contained in 38 U. S. C. 641-643. . These latter provisions do 
not differ materially from the provisions of the repealed act. 

You state that #he Veterans Administration undertook an internal 
audit of the Georgia State War Veterans’ Home in September 1958, 
and conducted a survey of the Home from November 30 to December 
8, 1959, and there are enclosed with your letter copies of the reports 
of the audit and the survey for our information. 

It is observed by you that the internal audit and survey reports 
contain facts which indicate that the Georgia State War Veterans’ 
Home may not be meeting the requirements of the above-cited stat- 
utes, as interpreted by our decisions, for the payment of Federal aid 
to the State of Georgia for veterans maintained in the Home. You 
note that in our decision of April 26, 1956, 35 Comp. Gen. 583, con- 
cerning the recognition of the Oklahoma State War Veterans Facility 
at Norman, Oklahoma, we pointed out that the buildings used at the 
facility were “entirely separated by distance and high wire fence from 
those occupied by the patients of the Central State Memorial Hospi- 
tal.” You advise that the reports enclosed with your letter do not 
reflect the same kind of physical separation of the buildings of the 
Georgia State War Veterans’ Home and the buildings of the Milledge- 
ville State Hospital. You note that the reports also show that there 
is no physical separation of Hospital and Home patients among the 
residents of the Georgia State War Veterans’ Home. 

Your letter then refers to the following provision of the Georgia 
State statutes (Section 1101, Title 78, Georgia Code Annotated) : 

* * * For the purpose of securing treatment or hospitalization, the adjacent 
facilities of * * * Milledgeville State Hospital * * * are hereby established 


as an integral part of The Georgia War Veterans’ Home and may be utilized 
to care for eligible veterans. 


You ask whether, in the light of the above-quoted statutory language 
and the facts contained in the internal audit and survey reports, it 
can be said that the Home and Hospital are in fact two separate and 
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distinct institutions. You state that apart from the provisions of 
the statute establishing the Home, for commitment purposes the Home 
and Hospital must be considered by State officials as a combined sin- 
gle institution, since otherwise there would appear to be no authority 
for the “transfer” of committed veterans from the Hospital to the 
Home under section 49-605 of the Georgia Code. 

Your letter continues in part as follows: 


A copy of the Agreement dated July 9, 1957, between The Veterans Home 
Commission of Georgia and the Georgia Department of Public Welfare estab- 
lishing the rate of $3.50 per day for each eligible veteran cared for in the Home 
was previously furnished your office. However, the data obtained by the in- 
ternal audit and survey concerning the actual per diem cost of the operation 
of the Home raises the further question whether the State interagency contract 
rate may be accepted as the basis for computing Federal aid payments to the 
Georgia State War Veterans’ Home. 

I shall appreciate receivin? your advice at your earliest convenience. 


Generally, the later of the two reports enclosed with your letter, i.e., 
the survey report dated February 1, 1960, covering the survey con- 
ducted from November 30 to December 3, 1959, does not differ ma- 
terially in many respects from the survey report (dated August 26, 
1957) considered by us in connection with our letter of November 
18, 1957, to you, wherein we stated that: 


In our letters cf October 13, 1955, February 24, and April 26, 1956, B-125206, 
we stated our view to be that Federal aid under the 1888 act is authorized to 
State institutions furnishing primarily domiciliary care for the disabled eligible 
veterans, that is, shelter, food and clothing and incidental medical care bit not 
to institutions furnishing primarily hospital care or treatment—however such 
institutions may be denominated by the State. We also expressed the view that 
the fact that the disabled veterans may be in an institution by commitment 
rather than voluntarily is not significant in determining whether the institution 
is a “home” within the meaning of the act and that, as your administration's 
survey report disclosed that the facility at Norman, Oklahoma, in effect fur- 
nished domiciliary care to the veterans housed therein and only incidental 
medical care, it constituted a Home within the meaning of the 1888 act. 

The present survey report indicates the Milledgeville, Georgia, institution also 
furnishes primarily domiciliary care, approximately 80% of the inmates receiv- 
ing only such care and that the remaining approximately 20% are receiving 
hospital care or treatment. The survey report otherwise indicates the condi- 
tions are not substantially different from those at Norman. Therefore, our 
view is that the Milledgeviile institution also may qualify as a home, ard if you 
so determine and authorize payments accordingly we will interpose no objection 
thereto. 


As indicated in your letter, we pointed out in 35 Comp. Gen. 585 that 
the buildings used at the Veterans Facility, Norman, Oklahoma, were 
“entirely separated by distance and high wire fence from those occu- 
pied by the patients of the Central Memorial Hospital.” However, 
this was only one of the factors considered by us in reaching the con- 
clusions set forth in 35 Comp. Gen. 583. The survey report enclosed 
with your present letter discloses that the Georgia State War Vet- 
erans’ Home is a separate building (the Cabiness Building) located 
on the grounds of the Milledgeville State Hospital; that at the 
entrance of the grounds there is a sign indicating that both State 
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institutions are located on the grounds; and that a sign at the ap- 
proach to, and over the canopy of, the Cabiness Building indicates 
that that building is the Georgia State War Veterans’ Home. 

We find nothing in 38 U.S.C. 641-643, or the repealed 1888 act, as 
amended, or the available histories thereof, which requires a particular 
degree of physical separation of the buildings of a State war veter- 
ans’ home from the buildings of other State institutions. In our 
opinion, it would not be unusual for a State, or the Federal Govern- 
ment, to have two State or two Federal institutions, as the case may 
be, in separate buildings on the same grounds. Further, there is 
nothing in your letter or the reports enclosed therewith to indicate 
that the physical separation of the buildings of the Georgia State 
War Veterans’ Home and the buildings of the Milledgeville State 
Hospital is any different now than it was on the date of our letter of 
November 18, 1957, to you, and the letter of December 4, 1957, from 
the Administrator of Veterans’ Affairs to us, wherein he, in effect, 
determined that the Georgia State War Veterans’ Home at Milledge- 
ville met the requirements for Federal-aid payments. 

Also, while the audit and survey reports may show there is no 
physical separation of Hospital and Home patients among the resi- 
dents of the Georgia State War Veterans’ Home, the survey report 
discloses that— 


At this meeting it was developed that the Milledgeville State Hospital is 
under the jurisdiction of the Department of Public Health and that the Georgia 
War Veterans’ Home is under the jurisdiction of the Veterans’ Home Com- 
mission. Separate appropriations are made by the State Legislature for the 
operation of the Milledgeville State Hospital and for the operation of the 
Georgia State War Veterans’ Home. Separate budget estimates are prepared 
for the operation of the Milledgeville State Hospital and for the Operation 
of the Georgia State War Veterans’ Home. The budget estimate for the opera- 
tion of the Milledgeville State Hospital is submitted by the Superintendent 
of the Milledgeville State Hospital. Cost of care and maintenance for patients 
of Milledgeville State Hospital and for non-Federal aid cases in the Georgia 
War Veterans’ Home are included in the Hospital Budget. The budget esti- 
mate for the Georgia State War Veterans’ Home is submitted by the Veterans’ 
Home Commission. Cost of care and maintenance for that portion of the pop- 
ulation in the Home eligible for Federal aid payments is included in the part 
of the budget for the Home prepared by the Veterans’ Home Commission. 


* * * * * * * 


The employees on the Department of Veterans’ Service payroll also perform 
duties in connection with the functions of the County Service Officer. On the 
date of the survey there were 226 veterans in the Georgia State War Veterans’ 
Home. Of this number 152 were eligible for Federal aid and 74 were not eligible 
for Federal aid. In the Milledgeville State Hospital there were 234 veteran- 
patients. The 74 ineligible veterans in the Georgia State War Veterans’ Home 
for the most part were veterans with peace-time service. These 74 incligible 
veterans were not maintained in the Georgia State War Veterans’ Home at the 
expense of the Home, but were included with the patients of the Milledgeville 
State Hospital in the budget estimates for funds for the operation of the 
Milledgeville State Hospital. A question is raised as to whether the inclusion 
of these patients of the Milledgeville State Hospital with residents of the 
Georgia State War Veterans’ Home prevents a “physical separation” of the 
Milledgeville State Hospital and the Georgia State War Veterans’ Home. 
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In our opinion the use of the Georgia State War Veterans’ Home to 
house some veterans listed as patients of the Hospital, at the expense 
of the State, is an internal matter and does not necessarily preclude 
the Veterans’ facility from being considered a “Home” within the 
meaning of 38 U.S.C. 101(19). The above-quoted material from the 
survey report indicates that those veterans in the Home not eligible for 
Federal aid may have been listed as patients of the Hospital for budg- 
etary reasons. 

Furthermore, the language of the Georgia statute, quoted in your 
letter and quoted above, does not require the conclusion that the Home 
and Hospital are one institution. It is only for the purpose of secur- 
ing treatment or hospitalization that the “adjacent facilities” of the 
Milledgeville State Hospital are established as an integral part of the 
Georgia State War Veterans’ Home. In our opinion if the Home and 
Hospital were considered to be a single institution by the State there 
would have been no necessity for the above-quoted statutory provision. 
Also, the transferring of committed veterans from the Hospital to the 
Tlome does not necessarily require the conclusion that the State of 
Georgia considers the Home and the Hospital as a combined single 
institution. This again appears to be an internal matter and, as 
indicated in your letter, the matter of commitment is a State problem 
subject only to the requirement that the essential nature of the Home 
be not thereby materially altered. The survey report discloses that a 
determination has been made by the Department of Medicine and 
Surgery, Veterans Administration, that the veterans in the Home are 
primarily receiving “Domiciliary Care.” Thus, the transfer of the 
committed veterans from the Hospital to the Home has not materially 
altered the essential nature of the Home. 

The question of eligibility for Federal-aid payments under 38 
U.S.C. 101(19), 641, 642 and 643, is a matter primarily for determi- 
nation by the Administrator of Veterans’ Affairs. In the light of 
the foregoing we will interpose no objection if you continue to recog- 
nize the Georgia State War Veterans’ Home at Milledgeville, Georgia, 
as a “home” within the meaning of that term as defined in 38 U.S.C. 
101(19), so as to qualify the State of Georgia to receive Federal aid 
for eligible veterans maintained in that home. 

As to the basis for computing Federal-aid payments to the Georgia 
State War Veterans’ Home, 38 U.S.C. 641, as amended by Public Law 
86-625, 74 Stat. 424, limits the Federal-aid payment te a State for a 
veteran in a State home to “one-half of the cost of such veteran’s 
maintenance in such State home,” up to a maximum of $2.50 per day 
for each eligible veteran. Therefore, it is our view that the determi- 
nation of the Government’s share of the cost must be based on the actual 
cost attributable to the operation of the State home involved, rather 
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than some other amount arbitrarily designated as “cost.” Accord- 
ingly, a State interagency contract rate not based on “actual cost” may 
not be accepted as the basis for computing Federal-aid payments to 
the Georgia State War Veterans’ Home. ° 

Concerning paragraph 13 of the survey report, we believe that the 
total allowable cost should not include that part of the salaries of 
State employees located at the State homesite attributable to the per- 
formance of routine functions similar to those performed by officers 
of service organizations. We understand that the Veterans Adminis- 
tration does not pay salaries of either national or State service organi- 
zation employees. 


[B-143272] 


Military Personnel—Transportation of Dependents—Ad- 
vance Payment 


The authority for advance travel payments to members of the uniformed services 
incident to release from active duty or active duty for training in section 201(d) 
of the Career Compensation Act of 1949, as amended by the act of May 20, 1958, 
is limited to the personal travel of the members, and nothing in the language of 
the 1958S act or its legislative history indicates it was intended to permit advance 
payment for the travel of the member’s dependents incident to release from active 
duty; therefore, the payment of dependent travel allowances prior to the de- 
parture of the member from his last duty station is precluded by the advance 
payment prohibition in section 3648, Revised Statutes, 31 U.S.C. 529. 


To the Secretary of the Air Force, August 5, 1960: 


Reference is made to letter of June 6, 1960, from the Assistant 
Secretary of the Air Force, requesting decision whether final payment 
may be made to members of the uniformed services for travel of their 
dependents incident to release from active duty or active duty for 
training prior to departure of the member from his last duty station, 
regardless of whether travel is subsequently performed. The request 
was assigned PDTATAC Control No. 60-22. 

The Assistant Secretary points out that subsection 4 of section 1 of 
the act of May 20, 1958, 72 Stat. 124, amended section 201(d) of the 
Career Compensation Act of 1949, as amended, 37 U.S.C. 232(d), to 
include the following provision : 

Any payments accruing under any law to any member of a uniformed service 
incident to his release from active duty or active duty for training or for his 
return home incident to release from that duty, may be paid to that member 
before his departure from his last duty station, whether or not he actually 
performs the travel involved. 

The Assistant Secretary states that the language of the provision 
seems broad enough to cover payment of travel allowances accruing to 
members for their dependents incident to the release of such members 
from active duty and active duty for training and that, although the 
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language is not entirely clear, it appears reasonable to conclude that 
it was intended that payment should be made whether or not travel 
is actually performed by dependents, since payment is clearly author- 
ized prior to departure of member from last duty station. In urging 
adoption of this view he states that it will provide a means of settling 
accounts while payees are still under military control and will avoid 
considerable administrative expense now encountered as a result of 
extensive correspondence and adjustment actions which are necessary 
after former members have returned to civilian life. 

Section 303 (c) of the Career Compensation Act of 1949, as amended, 
37 U.S.C. 253(c), provides that, under such conditions and limitations 
as may be prescribed by the Secretaries concerned, members of the 
uniformed services when ordered to make a change ef permanent sta- 
tion shall be entitled to transportation in kind for dependents or to 
reimbursement therefor, or to a monetary allowance in lieu of such 
transportation in kind. Prior to the enactment of that provision 
the transportation of dependents upon normal change of permanent 
station was governed by section 12 of the Pay Readjustment Act of 
1942, 56 Stat. 365, 366, 37 U.S.C. 112 (1946 Ed.), which provided for 
transportation in kind or for the payment of commercial transpor- 
tation costs for which transportation in kind was not furnished “when 
such travel shall have been completed.” There also was in effect tem- 
porary wartime legislation for travel of dependents which, as amended 
by the act of February 12, 1946, 60 Stat. 5, 50 U.S.C. 1012, authorized 
the payment of commercial transportation costs “when such travel 
shall have been completed.” This had been the rule for many years 
under prior legislation. See 33 Comp. Gen. 431, 432. In lieu of trans- 
portation in kind for dependents of members under any provision of 
law, section 2 of the act of April 27, 1946, 60 Stat. 126, 127, 37 U.S.C. 
112e (1946 Ed.), provided for payment of a iixed rate per mile for 
land travel “when such travel shall have been completed.” While 
that same section further provided authority for payment in advance 
of actual travel by dependents, such authority was specifically limited 
to the period between the date of enactment and July 1, 1946. The 
legislative history of the Career Compensation Act of 1949 shows that 
section 303(c) was to be a reenactment of the law then in effect, includ- 
ing the temporary law. See page 1712, Hearings before Subcom- 
mittee, Committee on Armed Services, House of Representatives, H.R. 
2553, a bill similar to H.R. 5007, which became the Career Compensa- 
tion Act of 1949. Hence, it seems reasonably clear that Congress 
intended the travel allowance provided for travel of dependents to 
accrue only on a reimbursable basis for the cost of travel actually per- 
formed. In line with such congressional intent the Joint Travel Reg- 
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ulations promulgated pursuant to section 303(c) of the Career Com- 
pensation Act provide (paragraph 7003-1) for payment to the member 
of a monetary allowance for travel “performed” by his dependents. 
Section 201(d) of the Career Compensation Act, prior to and as 
amended by the act of May 20, 1958, relates to the pay and allowances 
accruing under that act to a military member on the basis of his own 
service, including those for his return home incident to his release 
from active duty or training duty. While the quoted amendatory pro- 
visions of the act of May 20, 1958, include payments accruing to the 
member under other laws, incident to his release from active duty or 
active duty for training, the advance travel payment provisions are 
limited by their own terms to his personal travel and we find nothing 
in the language of the 1958 provisions or the legislative history pre- 
ceding their enactment to suggest that anything more was intended. It 
is our view, therefore, that the advance payment prohibition in section 
3648 Revised Statutes, 31 U.S.C. 529, precludes payment of the travel 
allowance provided for travel of dependents prior to the performance 
of the travel for which the allowance accrues. Compare 39 Comp. 
Gen. 659. Accordingly, your question is answered in the negative. 


[B-143397] 
e 
Military Personnel-—Court-Martial Sentences——-Ambiguities, 


Ete. 


A court-martial sentence issued on January 22, 1959, which reduced a master 
sergeant, pay grade E-7, to the “grade of sergeant first class,’ which title at 
that time carried the pay grade of E-7 because of the changes in titles and 
pay grades effected by the act of May 20, 1958, is at least an ambiguous sentence, 
and under the rule that an ambiguity in a court-martial sentence should be re- 
solved in favor of the accused, the purported reduction must be regarded as a 
nullity. 


To Lieutenant Colonel H. A. Miner, Department of the Army, 
August 5, 1960: 


Reference is made to your letter of May 18, 1960, with enclosures, 
forwarded here under D, O. Number 512 (allocated by the Depart- 
ment of Defense Military Pay and Allowance Committee), requesting 
decision as to the proper pay grade of Robert L. Hale, RA 35 648 729. 
Among the enclosures is a voucher in favor of Hale, representing the 
difference between pay in pay grade E-7 and pay in pay grade E-6 
for the period February 11, 1959, to May 31, 1960. Presumably, he 
has been paid the pay of pay grade E-6 since February 11, 1959. 

A general court-martial convened at Fort Bragg, North Carolina, 
in the case of “Master Sergeant E-7 Robert L. Hale” imposed the 
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following sentence on January 22, 1959: “To be reduced to the grade 
of Sergeant First Class, and to forfeit $50.00 per month for three 
months.” The sentence was approved and ordered executed on Feb- 
ruary 11,1959. 

On May 31, 1958, the enlisted grades in the Army, as set out in 
paragraph 3 of Army Regulations 600-15, August 8, 1955, were as 
follows: 


Pay 

Title Grade 
Sn: CNN dicted ences tess annals a iiitiniaasiisaltil E-7 
In INU csc sii tetas pei sein esses E-6 
UNIT asain tenet tpeedsc agian ap aitiaiieadeist aa tiaadasinpighes eatin E-5 
cide iid sists i citi eine pln egies E4 
INUIT III a nea lg eanaa dines taigipianshie pen dboastet iii E-3 
a al ae ce dla Tall }-2 
NN TUN PT Shaaban neepiessiscs-ds ces bacadetena lat Nalndet ind taal acelin pelican seh ta a a E-1 


The act of May 20, 1958, Stat. 122, 123, 37 U.S.C. 232, added two 
enlisted grades in the Army, E-8 and E-9. This necessarily required 
adjustment of the enlisted structure of the Army, and Department of 
the Army Circular 600-13, June 23, 1958, announced the adjustment, 
effective as of June 1, 1958, as follows: 


Pay 
Title Grade 
NR TN is ni uk lee Aci eign ainctoh Nolen ais apsaabasiabeaiabele E-9 
ar UP NnrUnrIn Ure INI NTR I secant esis lp E-8 
Piateen sergeant or sergeant Gret Glass... ........accacccccccccccccsscoe E-7 
I eR elle eine ihc tek eta pil cia E-6 
a aac acne aki ea ca tn acc ings aaa t-5 
a a a a ee BE 
NN NIE TN ite ei ceca cnc nines ka dh een canines dealin Gola diasicmacbaailiien {=3 
an ah a i elias y-2 
sche iia i a a E-1 


The act of May 20, 1958, and the circular of June 23, 1958, changed 
the titles of positions held by enlisted men on May 31, 1958, to the 
titles of the new positions in the same pay grades under the act of 
May 20, 1958. Thus, a man who was a sergeant first class, E-6, on 
May 31, 1958, did not become a sergeant first class, E-7, on June 1, 
1958, but became a staff sergeant, E-6, on that date. Likewise, a man 
who was a master sergeant, E-7, on May 31, 1958, became a platoon 
sergeant, E-7, or a sergeant first class, E-7, on June 1, 1958, depend- 
ing upon his actual duty position. See paragraph 9 of Circular 600-13. 
It is stated that Hale was a master sergeant, E-7, on May 31, 1958. 
Accordingly, he became a platoon sergeant, E-7, or a sergeant first 
class, E-7—depending upon his actual duties—on June 1, 1958. 

Paragraph 4 of Circular 600-13, supra, was amended by Changes 
No. 1, August 12, 1958, as follows: 

ec. (Added) Noncommissioned officers in pay grades E-7 and E-6 on 31 May 
1958 are authorized to continue to utilize the titles appropriate to those grades 


on that date until 30 June 1962 unless involved in personnel actions which result 
in promotion or reduction. 
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Thus, when Hale was sentenced he was either a platoon sergeant, 
E-7, or a sergeant first class, E-7, with the ¢ét/e of master sergeant, 
E-7. He purportedly was reduced to the grade of sergeant first 
class. Except for men who had been sergeants first class, K—6, on 
May 31, 1958, and had retained their titles under the amendment of 
August 12, 1958, to Circular 600-13—which was not the fact in Hale’s 
case—the only pay grade for a sergeant first class on January 22, 
1959, was E-7. In order to reduce Hale from pay grade E-7 to pay 
grade E-6, he should have been sentenced to be reduced to the grade 
of staff sergeant. The fact that the court-martial order in this case 
referred to him asa “Master Sergeant E7,” a grade he could hold only 
under the amendment of August 12, 1958, indicates that the court was 
not unaware of such regulations and its action in sentencing him to be 
“reduced to the grade of Sergeant First Class” an E-7 pay grade 
was ambiguous to say the least. 

A court-martial sentence should be construed strictly in favor of 
the accused and he should not be sentenced by inference or implica- 
tion. United States v. Camplin, 7 CMR 193. An ambiguity in a sen- 
tenco should be resolved in favor of the accused. United States v. 
Noel, 8 CMR 572. And compare, generally, United States v. Nichol- 
son, 27 CMR 260, where it was held that an intended reduction to a 
grade equivalent to that of private first class in the Marine Corps, 
which was stated to be to the nonexistent grade of “dental assistant” 
rather than to the existing grade of “dental apprentice,” was in- 
effective and could not be revised to reflect a reduction to the latter 
grade. 

In conformity with the spirit of the holdings cited in the above 
paragraph, we think that for pay purposes the purported reduction 
in Hale’s case was a nullity. Accordingly, payment on the voucher 
transmitted with your letter, which is returned herewith, is author- 
ized, if otherwise correct. 


([B-143175 


Agriculture Foreign Trade Program—Interest on Foreign 
Currencies—Use 


Interest on foreign currencies deposited in foreign banks, which is earned be- 
tween the time the Department of Agriculture advances cash to agricultural 
cooperatives pursuant to section 104 of the Agricultural Trade Development 
and Assistance Act of 1954, 7 U.S.C. 1704, and the time the cooperators actually 
use the advances, may be considered as receipts for the benefit of the United 
States which, under section 3617, R.S., 31 U.S.C. 484, must be deposited in the 
Treasury to the credit of Miscellaneous Receipts and may not be used for sec- 
tion 104(a) purposes; however, for simplification of administration, a clause 
may be included in the agreements to permit the cooperatives to use the interest, 
provided that, pursuant to the special foreign currency provisions in the Depart- 
ment of Agriculture and Farm Credit Appropriation Act, 1961, 74 Stat. 232, an 
equivalent amount is purchased with dollars and the unused interest is deposited 
to the foreign currency account. 
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To the Secretary of Agriculture, August 9, 1960: 


By letter of June 10, 1960, the Assistant Secretary for Marketing 
and Foreign Agriculture requested our opinion as to the propriety of 
utilizing interest earned on foreign currencies advanced under co- 
operative agreements for the development of new markets pursuant 
to section 104 of Public Law 480, the Agricultural Trade Develop- 
ment and Assistance Act of 1954, as amended, 7 U.S.C. 1704. 

Section 104, quoting from the Code, provides in pertinent part that: 

Notwithstanding section 724 of Title 31, or any other provision of law, the 
President may use or enter into agreements with friendly nations or organiza- 
tions of nations to use the foreign currencies which accrue under this subchapter 
for one or more of the following purposes : 

(a) To help develop new markets for United States agricultural commodities 
on a mutually benefiting basis. From sales proceeds and loan repayments under 
this subchapter not less than the equivalent of 5 per centum of the total sales 
made under this subchapter after September 21, 1959, shall be made available 
in advance for use as provided by this subsection over such period of years 
as.the Secretary of Agriculture determines will most effectively carry out the 
purpose of this subsection. * * * 

The Assistant Secretary states that the Foreign Agricultural Serv- 
ice has entered into cooperative agreements with about 50 trade and 
agricultural groups or associations representing various industries in 
the United States, pursuant to which agreements the Service makes 
foreign currency available to help develop new markets and the Co- 
operator contributes the necessary dollar amounts as well as services 
of personnel, property and other items. Under the agreements, cash 
advances may be made to the Cooperator or his designee, upon fur- 
nishing of a bond, for expenses authorized in connection with the 
agreement. After work under the agreement or a part thereof has 
been done, the United States Cooperator certifies that the expenses 
incurred were necessary and reasonable and are supported by detailed 
records attached to its billing or available for inspection and audit. 

Since a few months may elapse between the time the Service ad- 
vances foreign currency and the time the currency is actually expended 
by the Cooperator or his designee, the possibility exists that interest 
may be earned on these advances through deposits made in foreign 
banks. The Assistant Secretary states that the amount of such in- 
terest would normally be small and requests our opinion on the specific 
question of whether, in order to simplify operations, the following 
clause may properly be inserted in each of the cooperative agreements: 

If any part of a cash advance made by FAS pursuant to this agreement is 
deposited so as to earn interest, the amount of such interest may be utilized by 


the Cooperator for the purpose of this agreement and shall be accounted for by 
billings in accordance with Article IT, A, 5. 
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In support of the propriety of including a provision in the agree- 
ments for using interest earned on deposits, the Assistant Secretary 
contends that upon the advance of foreign currency by the United 
States to the Cooperator as a contribution toward achieving a project 
goal, title to the currency passes to the Cooperator. And since title 
to the currency passes, interest earned thereon actually belongs to the 
Cooperator, the effect of utilizing the interest being an additional 
contribution by the Cooperator to the project. As to the requirement 
of section 3617, Revised Statutes, 31 U.S.C. 484, that all moneys re- 
ceived from whatever source for the use of the United States shall 
be paid into the Treasury, it is contended that since under the pro- 
posed clause the amount of interest would not be “received * * * 
for the use of the United States,” R.S. 3617 does not apply. 

Under the agreements involved, funds advanced by the Foreign 
Agricultural Service to a Cooperator—whether the transaction be 
considered a loan or a grant—may be used only for certain specified 
purposes and any balance remaining unexpended must be returned to 
the Service. It is evident, therefore, irrespective of the question as 
to passage of title, that funds so advanced are impressed with a defi- 
nite trust. In similar circumstances involving grants to States this 
Office has consistently held that interest accruing on the advanced 
funds belongs to the United States and that such interest payments 
are receipts for the benefit of the United States which under section 
3617, Revised Statutes, are required to be deposited in the Treasury 
to the credit of Miscellaneous Receipts. 24 Comp. Dec. 403; 1 Comp. 
Gen. 652; 2 id. 684; 3 zd. 956; 20 id. 610; and A—46031 dated January 
16, 1933, cited in the Assistant Secretary’s letter. We find no basis 
upon which the agreement here involved may properly be distin- 
guished from the circumstances considered in the cases cited. Other 
decisions of this Office cited by the Assistant Secretary as holding 
that funds granted to States became State funds when paid to them 
did not consider the question of accounting for interest earnings and 
‘are not controlling. (25 Comp. Gen. 868; 28 id. 54; 37 id. 85.) 

To hold that interest when earned on advances made to a Coop- 
erator constitutes an increment to Public Law 480 sales proceeds and 
is therefore available on the same basis as the proceeds themselves 
would be to ignore the true nature of the interest accrual. There is 
no question but that interest earned on Public Law 480 funds de- 
posited in banks by United States Treasury representatives is not 
available generally for section 104 purposes but, rather, must be pur- 
chased with appropriated dollars; and interest on such deposits is, 
in fact, segregated in the Treasury accounts from Public Law 480 
funds. Cf. 39 Comp. Gen. 513. Moreover, subsequent to the Assist- 
ant Secretary’s submission the Department of Agriculture and Farm 
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Credit Administration Appropriation Act, 1961, Public Law 86-532, 
74 Stat. 232, for the first time, provided under the heading FOREIGN 
AGRICULTURAL SERVICE, SALARIES AND EXPENSES 
(SPECIAL FOREIGN CURRENCY PROGRAM) : 

For purchase of foreign currencies which accrue under title I of the Agri- 
cultural Trade Development and Assistance Act of 1954, as amended (7 U.S.C. 
1704), for the purposes of market development activities under section 104(a) 
of that Act, $13,621,000, and for the purposes of section 104(m) of that Act, re- 
lating to agricultural and horticultural fair participation and related activities, 
$1,000,000, to remain available until expended : Provided, That the dollar value of 
the unexpended balances, as of June 30, 1960, of allocations of foreign curren- 
cies heretofore made available to the Foreign Agricultural Service for the fore- 
going purposes of such sections 104 (a) and (m) is appropriated as of that 
date and shall be merged with this appropriation: Provided further, That funds 
appropriated herein shall be used to purchase such foreign currencies as the 
Department determines are needed and can be used most effectively to carry 
out the purposes of this paragraph, and such foreign currencies shall, pursu- 
ant to the provisions of section 104(a), be set aside for sale to the Department 
before foreign currencies which accrue under said title I are made available for 
other United States uses. 

Even conceding arguendo that interest earned on Public Law 
480 funds constitutes funds accruing under the act it is clear, now 
that foreign currencies to be utilized under the agreements in ques- 
tion will be purchased with appropriated dollars, that use of interest 
accruals belonging to the United States, without charge to the appro- 
priation, would be an unauthorized augmentation of the appropria- 
tion. Also, since any interest not used by a Cooperator and returned 
to the United States would obviously, under Public Law 86-532, not 
be available for further use without charge to the appropriation, it 
would be anomolous not to require a charge to the appropriation in 
those cases where the interest is retained by the Cooperator. 

Accordingly, for reasons set forth above, any interest earned on 
Public Law 480 moneys advanced under the various cooperative 
agreements may not be used for section 104(a), 7 U.S.C. 1704(a), pur- 
poses. However, should you determine that insertion of the proposed 
clause in the agreements would simplify administration of the agree- 
ments, we would not be required to object to use of the clause, pro- 
vided that where interest is earned by a Cooperator and used, an 
equivalent amount of foreign currencies which accrue under title I of 
Public Law 480 will be purchased with dollars from the cited appro- 
priation and transferred from the Public Law 480 fund accounts to 
the general foreign currency accounts of the Treasury. Any interest 
unused and paid to the United States would, of course, be for ulti- 
mate deposit in the general foreign currency accounts also. In view 
of the small amounts of such interest accruals expected, the required 
transfers between fund accounts may be made periodically at reasona- 
ble intervals rather than simultaneously with the accrual, use, or pay- 


ment to the United States of the interest amounts involved. 
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As the proposed clause is presently worded, the status of interest 
earned by a Cooperator on advances made to him is not clear. To 
avoid any question as to United States ownership of such interest, 
we would suggest that the following sentence be added to the clause: 


Any amount of such interest not so utilized and accounted for must be paid to 
FAS. 


[B-141143] 


Contracts—Payments to Completing Surety—Retained Per- 
centages, Ete., Due Contractor—Government’s Right to 
Excess Amounts 


A completion agreement between the Government and a surety who completes 
the work under a construction contract terminated for default, which purports 
to authorize payment of the unpaid progress estimates and retained percentages 
due the contractor at time of termination in excess of the surety’s completion costs 
free of the Government's right to apply such excess amounts to the contractor’s 
tax debt, is, in the absence of any authoritative judicial precedent, to be regarded 
as unauthor:zed and contrary to the interest of the Government, and, there- 
fore, amounts in excess of the surety’s completion cost may not he paid to the 
surety as reimbursement for payment bond disbursements but may be applied 
to the contractor’s tax debt. 


To Walter O. Olson, Department of the Interior, August 10, 1960: 


Reference is made to your letter of October 26, 1959, with enclosures, 
requesting our decision concerning the propriety of issuing a voucher 
transmitted therewith to the Maryland Casualty Company, Surety 
and successor contractor on contract No. 14-20-600-4215, dated 
April 9, 1958, originally awarded to Hugh and Phillip Richey, d/b/a 
Richey Construction Company, St. Johns, Arizona. 

It is reported in your letter that the right of the Richey Construc- 
tion Company to proceed with the contract work was terminated in 
its entirety on November 15, 1958, and that on the same date the con- 
tractor’s surety—the Maryland Casualty Company—entered into a 
completion agreement with the Government ; that thereupon the surety 
contracted with the Northwestern Engineering Company to complete 
the contract work; that the contract work has now been completed 
under the foregoing arrangement; and that final acceptance of the 
work has been made. 

In connection with your request for a decision in this matter, you 
refer to certain provisions of the completion agreement, as follows: 

(2) Contract Fund shall mean all other amounts payable under the Contract, 
including all retained percentages presently owing but not now due to the 


Contractor and all progress estimates unpaid at the time of the default of the 
Contractor. 


* * * * * * * 


ec. Contract Fund. The Government agrees that it will pay directly to the 
Surety the cost incurred by the Surety in completing the work under the Con- 
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tract and in paying bills for materials, labor, rental on equipment, etc., on the 
contract left unpaid by the Contractor at time of default, and including all 
corrective and finishing work left undone, from any amount remaining in the 
Contract Fund after deducting the amount of any damages suffered by the 
Government as a result of the Contractor’s default and the completion of the 
work by the Surety. The Surety agrees to submit for review by the Contract- 
ing Officer a complete itemized statement of the actual amounts paid in settle- 
ment of the Contractor's unpaid bills together with an affidavit affirming the 
correctness of the amounts so paid. The Contracting Officer shall determine 
the correctness of the amounts so claimed and shall pay to the Surety the 
amount determined to be allowed. Any balance remaining in the Contract 
Fund, after deducting the amount of damages suffered by the Government and 
the amount paid to the Surety, as stated above, shall be paid to the Contractor. 
No disbursement from the Contract Fund shall be made until the completion 
and acceptance of all work required by the contract unless the Contracting 
Officer determines payment can be made prior thereto and that the Government's 
interest is adequately protected. 

There was enclosed with your letter a copy of a letter dated Sep- 
tember 2, 1959, from the Maryland Casualty Company, submitting 
itemized statements of the net payments made by the surety in excess 
of the unearned balance of the original contract price which was paid 
to it, together with an affidavit affirming the correctness of the 
amounts so paid. The total net payments made by the surety are 
shown as the sum of $156,370.39, consisting of payments aggregating 
377,867.54 for completion of the work, and payments aggregating 
$78,502.85 under the payment bond. The total amount of the “Con- 
tract Fund” in possession of the Government is reported as $101,- 
075.86, consisting of approximately $80,000 of unpaid progress esti- 
mates on work done by the original contractor, and approximately 
$21,000 retained percentages. You transmitted a voucher in the 
amount of $5,580.21, representing a sum equal to the amount of taxes 
stated by the Internal Revenue Service to be due by the Richey Con- 
struction Company, there being enclosed also a Notice of Levy served 
on your office on September 22, 1959. The question presented by you 
for our consideration is whether, under the terms of the completion 
agreement, payment of the tax debt may be made only from the re- 
mainder, if any, of the contract fund after full payment to the surety 
under the completion agreement and satisfaction of any other dam- 
ages occasioned the Government as a result of the contractor's default. 

The question presented appears to be whether the contracting agency 
could legally bind the Government to subordinate its right to col- 
lect any claims against the defaulting contractor from amounts earned 
by the contractor and not required for completion of the work to the 
surety’s right of subrogation for amounts paid by it in discharging its 
obligations under the payment bond. Under the terms of the contract 
entered into under date of November 15, 1958, the Maryland Casualty 
Company agreed to perform or to procure the performance of all 
work remaining to be completed under the contract dated April 9, 
1958, with the Richey Construction Company, on the condition that 
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it be paid all amounts included in the “Unearned Contract Balance” in 
the same manner as they would have been paid to the contractor had 
there been no default, and, in addition, that the Government would 
pay directly to the surety the cost: incurred by the surety in completing 
the work and in paying bills for materials, labor, rental of equipment, 
etc., on the contract left unpaid by the contractor at the time of 
default, including all correction and finishing work left undone, from 
any amount remaining in the “Contract Fund” after deducting the 
amount of any damages suffered by the Government as the result of the 
contractor's default and the completion of the work by the surety. 

In the absence of the express agreement between the Government 
and the surety, there would be no question but that the Government 
would have the right to set off against the retained earnings of the 
contractor any claims which it might have against him, before paying 
to the completing surety any part of such earnings to reimburse it 
for payments to laborers or materialmen not paid by the defaulting 
contractor. This was the express holding of the Supreme Court in 
United States v. Munsey Trust Company, 332 U.S. 234, in which the 
Court concluded that the rights of the surety against the Govern- 
ment—at least with respect to payments under its payment bond— 
depended solely upon subrogation to the rights of the contractor, whose 
rights were of course subject to the Government’s right of set-off. The 
surety’s claim that it was entitled to subrogation to the rights of the 
Government—that is, to look to the whole of the contract price unpaid 
at the time of default as a security applicable to assure payment of 
laborers and materialmen—was flatly rejected; and it was further 
pointed out that subrogation to the rights of the laborers and material- 
men whom it paid gave the surety no rights against the Government 
because those parties had no rights against the Government. 

In Standard Accident Insurance Co. v. United States, 119 Ct. Cl. 
749, the Court of Claims construed the M/unsey decision as being ap- 
plicable to a completing surety’s claim for expenses incurred in com- 
pleting the work as well as to payments under the payment bond. 

Neither the M/unsey case nor the Standard Accident case involved a 
take-over agreement. Previously, in United States Fidelity and 
Guaranty Co. v. United States, 92 Ct. Cl. 144, the Court of Claims had 
upheld the right of a surety to retained percentages in the hands of 
the Government under a take-over agreement, but in that decision the 
Court had also taken the position that the surety’s right of subroga- 
tion would have required the same result without the agreement. 
Since that portion of the decision in effect was overruled by the 
Standard Accident case, the validity of the holding as to the effect 
of the agreement must be regarded as doubtful. 
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In 31 Comp. Gen. 103 we considered the validity and effect of an 
agreement entered into between the Government and a surety for 
completion of a contract on which the principal was in default, and 
concluded that the undertaking of the surety to complete the work 
was adequate consideration for the Government’s agreement to pay 
the contract balance in its hands to the surety, to the extent of its 
actual costs of completion of the contract, exclusive of any expendi- 
tures under the payment bond. 

While in that case the agreement, as we construed it, did not pur- 
port to obligate the Government to pay the surety any part of the 
retained percentages of payments earned by the contractor, we took 
the position that the Government could not, without the consent of 
the principal, agree to pay to the surety any part of the earned but 
unpaid progress estimates or retained percentages which might be in 
excess of the surety’s cost of completion. Furthermore, we pointed 
out that the principal’s consent in that situation would constitute an 
assignment of his rights against the Government which would not be 
enforceable against the Government, and would not affect the Gov- 
ernment’s right of set-off for any debt owing to it by the contractor. 

In the absence of any clear judicial authority to the contrary, we 
believe that we should adhere to the views expressed in 31 Comp. 
Gen. 103, and regard as unauthorized and contrary to the interest of 
the Government any purported undertaking by the Government to 
apply unpaid progress estimates or retained percentages of a default- 
ing contractor to reimbursement of a completing surety for payment 
bond disbursements, free of any right of set-off for any claim of the 
Government against the contractor. 

In the present case it appears that the “Contract Fund” is some 
$24,000 in excess of the surety’s completion costs. For the reasons 
stated, we hold that the excess is subject to the tax claim of the Govern- 
ment against the contractor, and payment on the subject voucher is not 
authorized. 


[B-113439] 


Civilian Personnel—Compensation—Overtime—Standby 
Tours of Duty—Computation of Premium Compensation— 
Leave Charges 


In the absence of a statutory provision requiring annual premium compensa- 
tion authorized under section 401(1) of the Federal Employees Pay Act of 1945, 
5 U.S.C. 926(1), to be included with basic annual compensation for the purpose 
of having a single indivisible compensation rate for employees assigned to fire- 
fighting duties, the basic rate compensation may be regarded as payment for 
the basic 40-hour tour of duty and the premium compensation as payment for 
the standby service where the department establishes a basic weekly 40-hour 
tour of duty, which is separate and distinct from the additional tour of standby 
duty, so that the compensation for the scheduled work period may be computed 
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on the basis of the 40-hour week basic hourly rate prescribed in the General 
Accounting Office Salary Table for the annual salary. 


When premium compensation for employees assigned to firefighting duties is 
based on a fixed tour of standby service in addition to but separate and distinct 
from the scheduled weekly 40-hour tour of actual duty, it is proper to fix an 
hourly monetary value upon such standby service, such hourly differential rate 
could be established by dividing the scheduled weekly standby hours into the 
amount of compensation earned during a week when full duty time is performed. 


When a department establishes for employees assigned to firefighting duties a 
basic tour of actual duty separate and distinct from the scheduled tour of addi- 
tional standby duty, the employees may be regarded as having an “uncommon” 
tour of duty within the meaning of section 30.801 of the Annual and Sick Leave 
Regulations, and under this provision departments have authority to credit and 
charge leave only on the basis of the basic 40-hour workweek, no premium com- 
pensation being payable for absences from scheduled standby duty. 


To the Secretary of Agriculture, August 12, 1960: 


On July 5, 1960, your Administrative Assistant Secretary requested 
our decision upon several questions concerning the computation of pay 
and the crediting and charging of leave to certain employees assigned 
firefighting duties who have a scheduled basic workweek of 40 hours 
and, in addition thereto, have a regularly scheduled weekly tour of 
standby duty. These employees receive premium compensation upon 
an annual basis under the authority of section 401(1) of the Federal 
Employees Pay Act of 1945, as amended, 5 U.S.C. 926(1). 

Section 401(1) is as follows: 


(1) any officer or employee in a position requiring him regularly to remain at, 
or within the confines of, his station during 'onger than ordinary periods of duty, 
a substantial part of which consists of remaining in a standby status rather 
than performing work, shall receive premium compensation for such duty on an 
annual basis in lieu of premium compensation provided by any other provisions 
of this chapter, except for irregular, unscheduled overtime duty in excess of 
his regularly scheduled weekly tour. Premium compensation under this para- 
graph shall be determined as an appropriate percentage (not in excess of 25 
per centum) of such part of the rate of basic compensation for any such posi- 
tion as does not exceed the minimum scheduled rate of basic compensation pro- 
vided for grade GS-9 in the Classification Act of 1949, as amended, by taking 
into consideration the number of hours of actual work required in such position, 
the number of hours required in a standby status at or within the confines of 
the station, the extent to which the duties of such position are made more onerous 
by night or holiday work, or by being extended over periods of more than forty 
hours a week, and any other relative factors; * * * 


The specific questions presented are as follows: 


1-a. Should compensation for duty during the scheduled work period as dis- 
tinguished from scheduled standby period be computed on the basis of the 40- 
hour week basic (GAO Salary Table) hourly rate for his per annum salary? 

1-b. If answer to question “1-a” is in the affirmative, then should an hourly 
monetary value be placed on the standby hour? This would be on the premise 
that the Government expects performance of service during the standby period 
as scheduled for the week, unless excused within the authority of the regula- 
tions, in exchange for the amount of differential pay, computed as a percentage 
of normal full time basic pay. 

1-c. If answer to question “1—b” is in the affirmative, then would it be appro- 
priate to establish for each such employee an hourly differential rate by dividing 
his scheduled weekly standby hours into the amount of pay differential earned 
during a week when full duty time is served? 
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EXAMPLE: $3,755 p.a. employee with weekly schedule of 40 hours base and 
88 standby hours, consisting of 5 hours each on the five basic workdays and 
13 hours standby on the sixth day, with 25% differential : 

($72.40 weekly base) X (25% ) =$18.10=$0.4763 per hour 
38 38 
Such an hourly rate recognizes the difference in personal effort between “work 
time” and “standby time.” 

1-d. Is it appropriate to credit and charge annual and sick leave only on 

the basis of the basic 40-hour workweek as distinguished from the duty week? 


Section 401(1) authorizes the head of any department, with the 
approval of the Civil Service Commission, to pay personnel assigned 
to positions requiring them to regularly remain at or within the con- 
fines of their official station for longer than ordinary periods of duty, 
a substantial part of which is in a standby status, premium compen- 
sation upon an annual basis in lieu of the premium compensation 
otherwise provided under the Federal Employees Pay Act of 1945, as 
amended. The section is silent concerning the question whether such 
annual premium compensation must be lumped together with basic 
annual compensation so that thereafter for all purposes the employee 
is to be regarded as having a single indivisible compensation rate or 
whether his basic rate of compensation may be regarded as payment 
for regular service and the premium compensation be regarded as 
payment for the prescribed standby service. 

We have examined the legislative history of section 401 but have 
found no indication of the intent of Congress in this regard. Also, 
we have examined the regulations of the Civil Service Commission 
and have found nothing in those regulations specifically covering the 
point. 

We note that section 30.801 of the Annual and Sick Leave Regu- 
lations, Federal Personne] Manual L~-1-30 and Z1-356, provides that 
“agencies which have employees who work 24-hour shifts or other 
uncommon tours of duty are authorized to promulgate supplemental 
regulations” consistent with the Annual and Sick Leave Act of 1951, 
65 Stat. 679, as amended, 5 U.S.C. 2061, et seqg., “for administering 
leave for such employees.” As pointed out in your Administrative 
Assistant Secretary’s letter, the Civil Service Commission approved 
a regulation of the Secretary of Defense providing for leave credits 
and charges in proportion to the total hours of actual and standby 
duty. That administrative regulation contemplates that the leave 
accrual and charge rate be increased in the same proportion as the 
total tour of duty—basic plus standby—exceeds the basic tour of 40 
hours. Your Administrative Assistant Secretary’s letter says in effect 
that the Department of Defense formula works well when the actual 
working periods are intermixed with periods of standby duty but that 
such formula operates inequitably when the periods of actual duty 
and standby duty are separate and distinct. 
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In the absence of a statutory provision covering the matter or a 
specific provision in the regulations of the Civil Service Commission, 
we should not like to impose a hard and fast rule that is required to 
be followed in all cases insofar as concerns the class of employees 
here involved. However, we agree that under the related circum- 
stances that it might be more reasonable and equitable, where the 
basic weekly 40-hour tour of duty is separate and distinct from the 
additional tour of standby duty, to regard the basic rate of compen- 
sation as payment for the basic tour of duty and the premium com- 
pensation as payment for the standby service. This normally will 
result in computing basic pay at the hourly rate specified in the ap- 
plicable General Accounting Office Salary Table. Question 1-a is 
answered accordingly. ~ 

Concerning your second question (question 1-b), it suffices to say 
that when premium pay is based upon the performance of a fixed tour 
of standby service in addition to—yet separate and distinct from—the 
scheduled tour of actual duty, it reasonably may be concluded that it 
is appropriate to fix an hourly monetary value upon such standby 
service. 

Your third question (question 1-c) is answered in the affirmative. 

Concerning your final question (question 1-d), our view is that 
although the basic tour of actual duty of the class of employees here 
involved is separate and distinct from their scheduled tour of standby 
duty, they reasonably may be regarded as having an “uncommon” tour 
of duty within the meaning of section 30.801 of the Annual and Sick 
Leave Regulations, Federal Personnel Manual L-1-30. That section 
merely authorizes agencies to promulgate supplemental regulations for 
administering leave for such employees. Under that section we con- 
sider it to be within your authority to credit and charge leave only 
upon the basis of the basic 40-hour workweek. It would follow, how- 
ever, from our answer to the preceding questions that no premium 
pay would be payable for periods of absence from scheduled standby 
duty. 


[B-143661] 


Bids—-Late—Meter Postmarks—Evidence 


Evidence submitted by a low bidder, including statements by employees of the 
bidder, that its late bid mailed in an envelope which bore a metered stamp, but 
did not bear a post office cancellation stamp showing the hour and date of actual 
mailing, was mailed in time to meet the scheduled bid opening date and hour, 
without substantiating evidence by post office employees, from personal knowl- 
edge, that the bid envelope was actually received for mailing in sufficient time 
to reach its destination, falls short of establishing the actual time of mailing 
and, therefore, the late bid may not be considered for award. 
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To the Secretary of the Army, August 12, 1960: 


By letter dated August 1, 1960, with enclosures, the Chief, Con- 
tracts Branch, Procurement Division, Office of the Deputy Chief of 
Staff for Logistics, requested our decision as to the appropriate action 
to be taken with respect to a protest by the Entwistle Manufacturing 
Corporation against the consideration of a late bid submitted by the 
Farmers Tool and Supply Corp. under invitation for bids No. SC-36- 
039-60-673-B4. 

The invitation, as amended, fixed the time of opening of bids as 
1:30 p.m., June 2, 1960, at the U.S. Army Signal Supply Agency, 
Philadelphia, Pennsylvania. Bids were received from Entwistle, the 
Arnolt Corporation, and Farmers Tool and Supply. Since the latter 
bidder submitted an unauthorized telegraphic bid without reference 
to the invitation addenda, it was rejected as nonresponsive. On June 3, 
1960, a bid was received in the procurement office from Farmers Tool 
and Supply. The bid envelope, transmitted via airmail, bore a metered 
stamp of $0.88 and the legend, “Denver Jun 1°60 Colo.” The envelope, 
however, did not bear a post office cancellation stamp showing the hour 
and date of actual mailing. In view of section 2-303(a) (iii), ASPR, 
respecting metered mail, and in compliance with section 2-303(b), 
ASPR, the procurement office contacted the Philadelphia General Post 
Office relative to the normal airmail transmission time from Denver to 
Philadelphia. An gfficial of that office advised that the bid envelope 
should have reached the procurement office in time for the opening of 
bids on June 2, 1960. This was verified by another postal official at 
that post office who advised that an airplane leaving Denver at 12:15 
a.m. should reach the Philadelphia Airport at 9:45 a.m., and that the 
time in transporting mail from the Airport to the post office would be 
about one to one and a half hours. Mail destined for the procurement 
office is picked up at regular intervals and brought to the mail room for 
sorting and distribution, arriving at the procurement office from the 
post office at 9:10 a.m., 10:50 a.m., 1:10 p.m., and 2:10 p.m. Based on 
the foregoing information, it was administratively determined that the 
bid should have arrived on time for bid opening and, therefore, was 
considered a late acceptable bid. Upon opening, the bid was found to 
be proper in all respects and to be the lowest bid received. 

The Entwistle Corporation verbally protested against the acceptance 
of such late bid stating, that according to the Denver Post Office, it 
would be impossible for such a bid to arrive at the procurement office 
in time for the scheduled bid opening. Advice was solicited from the 
Denver Post Office and the following information was furnished : 

The flight that reached Philadelphia Airport at 9:45 a.m., 2 June 1960 (Flight 


1-506) leaves the Denver Airport at 12:15 a.m., 2 June 1960, but the cut-off time 
for mail for this flight is 10:40 p.m., 1 June 1960, at the Denver General Post 
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Office. Therefore, it would have been impossible for the bid mailed at 12 mid- 
night to be on this flight. The earliest flight after 12 midnight, 1 June 1960 
would be flight 1-502 leaving Denver Airport at 3:15 a.m., 2 June 1960 and 
arriving at the Philadelphia Airport at 3:10 p.m., 2 June 1960 after the scheduled 
time for opening. 


Upon being advised as to the foregoing, the Philadelphia Post Office 
official reversed his previous statement concerning the airmail flight 
time between Denver and Philadelphia. 

The contracting officer then determined that the bid of Farmers Tool 
and Supply was a late bid and pursuant to section 2-303.6, ASPR, 
Farmers Tool and Supply was advised by letter dated June 14, 1960, 
that its bid would not be considered for award “unless clear and con- 
vincing evidence is submitted promptly, showing that your bid was 
actually deposited in the mails in sufficient time to reach this office by 
ordinary course of mails before the scheduled time for opening and 
that late receipt was due solely to delay in the mails, for which you 
were not responsible.” 

By letter dated June 20, 1960, Farmers Tool and Supply submitted 
the following evidence to show that their bid was mailed in sufficient 
time to reach the procurement oflice by 1:30 p.m. on June 2, 1960. 

1. A notarized statement by Miss Nancy L. Horst—an employee— 
that she did mail the bid at 4:50 p.m. on June 1, 1960; 

2. A notorized statement by Miss Ruth M. Horst—an employee— 
that she did, on June 1, 1960, transport Miss Nancy L. Horst to the 
Thornton Branch of the Denver Post Office at approximately 4:50 
p.m. for the purpose of mailing the bid; 

8. A statement from the Superintendent of the Thornton Branch 
that mail deposited between 1:10 p.m. and 5:30 p.m. is dispatched at 
5:45 p.m., to the Terminal Annex, Denver, Colorado, and would arrive 
there at 6 :40 p.m.; and 

4, A statement from the post office Schedule Clerk that mail received 
by 6:30 p.m. is received in sufficient time to be processed and dis- 
patched to the Denver Airport by 10:30 p.m., arriving in Philadelphia 
at 9:45 a.m. 

Subsequently, an affidavit of the Sales Manager of Farmers Tool 
and Supply was furnished testifying to the character of the Misses 
Horst, and a statement of the Assistant Superintendent of Mails, 
Denver Post Office, substantially to the same effect as that referred to 
in item 4 above. 

It is incumbent upon bidders to see that their bids are received on or 
before the time specified in the invitation. Under the specific terms of 
the invitation, bids in order to be considered must be received on or 
before the time specified for the opening of the bids. The only excep- 
tion thereto is that bids sent by mail will be considered if received 
prior to award and it is determined by the Government that the 
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failure to arrive on time was due solely to delay in the mails for which 
the bidder was not responsible. In determining whether a late bid 
was mailed on time to have been received prior to the time set for the 
opening, the date and hour shown on the cancellation stamp affixed by 
the post office generally has been accepted as fixing the time of mailing. 
Section 2-303.3(iii), ASPR, provides that where the envelope shows 
the date but not the hour of mailing, the time of mailing shall be 
considered to be the last minute (11:59 p.m.) of the date shown. 

We have considered the question whether evidence submitted in sup- 
port of the actual time of mailing of a bid envelope bearing a metered 
mail stamp was sufficient to support a determination that the failure 
of the bid to arrive on time for bid opening was due solely to delay in 
the mails for which the bidder was not responsible. In the decision 
B-129643, 836 Comp. Gen. 370, we held that there was definite evidence 
from sources other than the bidder himself and from the attending 
circumstances which supported the alleged time of mailing. There, 
sufficient evidence was adduced from post office employees that the bid 
envelope was actually received in sufficient time to reach its destination 
in the normal course of the mails prior to the time fixed for the open- 
ing of bids. However, in 37 Comp. Gen. 750, distinguishing the above 
decision, we held that the uncertainty of the postal clerk as to the date 
he handled the bid envelope or even whether he handled the envelope 
at all, together with the other circumstances relating to the mailing of 
the metered envelope, required the conclusion that the bid was not 
timely mailed. 

We thus have taken the position in the case of late metered mail 
bids that the time of actual mailing must be established by sources 
other than the bidder himself and that self-serving statements by 
employees of the bidder that the bid envelope was mailed at a certain 
time are not sufficient to show that a bid should have arrived on time 
in the normal course of the mails. B-135672, May 29, 1958; B-136670, 
38 Comp. Gen. 21. In consonance with those decisions, section 2-303 
(a) (vi), ASPR, provides that, notwithstanding the enumerated bases 
for determining the time of mailing of late bids, “if a bidder demon- 
strates the date and hour of mailing by clear and convincing evidence 
which includes substantiation by the post office of mailing, the date 
or hour thus demonstrated shall be considered the time of mailing.” 

We, therefore, cannot conclude that the evidence submitted by 
Farmers Tool and Supply, including the statements of its employees, 
sufficiently supports its contention that its bid was mailed in time to 
meet the scheduled bid opening date and hour. Essentially, the 
evidence points to the fact that had the bid been mailed durirg cer- 
tain hours on June 1, 1960, it would have reached its destination 
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timely. However, the evidence furnished does not include “substan- 
tiation by the post office of mailing,” that is, there is no evidence of 
record that a postal official has affirmed, from personal knowledge, 
that the bid envelope was actually received for mailing in sufficient 
time to reach its destination on June 2, 1960. 

We, therefore, feel that the evidence of record falls short of es- 
tablishing the actual time of mailing. Accordingly, the bid of the 
Farmers Tool and Supply Corp. should not be considered for award. 


[B-143673] 


Appropriations — Availability — Judgments — Against Em- 
ployees Handling Tax Litigation—Government Liability 


Damages assessed by a Federal court against a district director of Internal 
Revenue Service and an employee of the Department of Justice for an of- 
fense in the handling of certain income tax litigation may be regarded as a 
liability of the United States in view of-the broad authority in 26 U.S.C. 
7423(2), which was intended to exeinpt Government officers and employees from 
liability for civil damages recovered against them in the performance of official 
duty in the administration of the internal revenue laws, and in view of the 
administrative determination that the action of both employees was taken 
in the performance of official duties and pursuant to administrative authoriza- 
tion and sanction. 


Although the Internal Revenue Service appropriation for salaries and expenses 
is not available for payment of civil judgments rendered against two employees 
for an offense in the handling of certain income tax litigation in the absence 
of specific authority, the permanent appropriation for the payment of judg- 
ments rendered against the United States, established under 31 U.S.C. 724, 
may be used for the payment of the judgments and, even though the judgments 
were rendered against the employees and not against the United States, under 
the statutory authority in 26 U.S.C. 7423(2) for assumption of liability by the 
Government and for payment of such judgments, they may be considered as 
a judgment obligation of the United States. 


To the Secretary of the Treasury, August 12, 1960: 


Your letter of August 2, 1960, requests advice on several questions 
concerning the availability of the appropriation “Salaries and Ex- 
penses, Internal Revenue Service,” for the payment of damages im- 
posed by Federal court order on Emil J. Nelson, District Director of 
Internal Revenue, Milwaukee, Wisconsin, and Richard M. Roberts, 
an employee of the Department of Justice, Tax Division, for an offense 
committed by them in the handling of certain income tax litigation. 
The amount of the damages was awarded by the court to Harold G. 
and Ollie Mae Steiner, parties to the lawsuit. 

It appears from your letter, which was concurred in by the Depart- 
ment of Justice, and from copies of pertinent court actions furnished 
to us that the United States District Court for the Eastern District 
of Wisconsin in the case of Harold G. Steiner and Ollie Mae Steiner 
v. Emil J. Nelson, as District Director, Internal Revenue Service for 
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the State of Wisconsin, No. 56-C-140, decided July 10, 1957, held 
that levies and notices of levy made in connection with alleged income 
tax deficiencies of the plaintiffs for certain years were null and void. 
The court entered an injunction order which imposed certain duties 
and enjoined certain actions on the part of Emil J. Nelson as District 
Director of Internal Revenue, his successors, officers, agents, and at- 
torneys, in connection with the matter. The order of July 10, 1957, 
was aflirmed by the United States Court of Appeals for the Seventh 
Circuit. Steiner v. Nelson, 259 F. 2d 853. 

It also appears that as a result of the failure of Emil J. Nelson to 
comply with the provisions of the court’s order dated July 10, 1957, 
and the activities on the part of Richard M. Roberts incident to the 
litigation, the District Court in an action dated May 12, 1959, found 
both parties guilty of civil contempt and ordered them to pay dam- 
ages in the amount of $400 each, the total sum to be paid to the Stein- 
ers. The court’s action was affirmed on appeal by the United States 
Court of Appeals for the Seventh Circuit. Emil J. Nelson and Rich- 
ard M. Roberts v. Harold G. Steiner and Ollie Mae Steiner, No. 12805, 
decided June 29, 1960. 

You state that issuance of mandate by the Court of Appeals in this 
case has been stayed until August 18, 1960, and that the Department 
of Justice has under consideration whether to petition the United 
States Supreme Court for a writ of certiorari. Also, that unless such 
action is taken, or a further stay of mandate is secured, payment of 
the damages assessed against the employees will be required on August 
18, or very shortly thereafter. You point out that in the event pay- 
ment is not made to the Steiners on the date specified, the employees 
may be subject to additional contempt action. 

The questions presented in your letter are as follows: 

la) May payment of the damages assessed in this case against Mr. Emil 
Nelson be made under the provisions of 26 USC 7423(2), when and if mandate 
for payment is issued? 

1b) May payment of the damages assessed in this case against Mr. Richard 


M. Roberts be made under the provisions of 26 USC 7423(2), when and if man- 
date for payment is issued ? 


* + * * * * = 


2) If your answer to either question No. 1a or question 1b is in the affirmative, 
is it proper to make payment of the damages assessed against either or both 
of the defendants, from the appropriation “Salaries and Expenses, Internal 
Revenue Service,” for the fiscal year in which mandate is issued? If not, from 
what appropriation(s) should such payment(s) be made? 

3) Assuming that 26 USC 7423(2) is determined by you to be applicable to 
either or both of the defendants in this case, and either or both of the said 
defendants should pay, from personal funds, the damages assessed against him, 
may he then be reimbursed for such payment, or must the payment of the 
damages be made directly by the Government to the Steiners? 


Section 7423(2), Title 26, United States Code, cited in your letter, 
authorizes the Secretary of the Treasury or his delegate, subject to 
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regulations prescribed by the Secretary or his delegate, to repay “All 
damages and costs recovered against any officer or employee of the 
United States in any suit brought against him by reason of anything 
done in the due performance of his official duty under this title.” 
This statute clearly was intended to exempt any Government officer 
or employee from liability for civil damages recovered against him in 
the performance of official duty in relation to the general matters con- 
cerning administration of the internal revenue laws. See Powell v. 
Rothensies, 86 F. Supp. 701, affirmed 183 F. 2d 774, and Cooper y. 
O’Connor, 99 F. 2d 135. 

In view of the broad provisions of the statute and the administra- 
tive determination stated in your letter that the “action of both de- 
fendants was taken in the due performance of their official duties 
under Title 26, United States Code, in connection with the tax case 
of Harold G. and Ollie Mae Steiner; Mr. Nelson in his official capacity 
as District Director, and Mr. Roberts pursuant to authorization and 
sanction of the Commissioner of Internal Revenue by letter dated 
February 17, 1959,” it reasonably appears that liability for payment 
of the judgments rendered against Messrs. Nelson and Roberts may be 
assumed by the United States under the terms of this statute. Parts 
a and b of your first question, therefore, are answered in the 
affirmative. 

With reference to the source of funds available for payment of the 
judgments, it is well settled that the appropriations or funds provided 
for regular governmental operations or activities, out of which a cause 
of action arises, are.not available to pay judgments of courts in the 
absence of specific authority therefor. See 34 Comp. Gen. 221; 15 
id. 933 ; 2 id. 821. Theappropriation “Salaries and Expenses, Internal 
Revenue Service” contains no provision for the payment of judg- 
ments, and we are aware of no other provision of law which would 
so authorize its use. Hence, this appropriation is not properly charge- 
able with such expenses. 

However, under the terms of 31 U.S.C. 724a, the Congress has 
established a permanent appropriation for the payment, not otherwise 
provided for, of judgments (not in excess of $100,000) rendered by 
the district courts and the Court of Claims against the United States 
which have become final. While the judgments entered against 
Messrs. Nelson and Roberts are not judgments rendered against the 
United States, the statutory provisions quoted above for assumption 
of liability and for payment by the United States of such judgments 
may, for practical purposes, be considered as converting the judg- 
ments into a judgment obligation of the United States properly pay- 
able from the permanent appropriation provided therefor. 
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Accordingly, and in answer to your second question, you are advised 
that if and when it becomes necessary for the United States to pay 
the judgments entered against Messrs. Nelson and Roberts payment 
may be made from the appropriation provided by 31 U.S.C. 724a. 
This letter should be cited in any future correspondence with our 
Office relative to payment of the judgments. 

Regarding your final question, it may be stated that it is immaterial, 
under the terms of 26 U.S.C. 7423(2), whether payment of the 
judgments by the United States be made directly to the Steiners or 
as a reimbursement to Messrs. Nelson and Roberts upon due satis- 
faction of the judgments by them. 

A copy of this decision is being forwarded to the Attorney General. 


[B-138706] 


Debt Collections—Uncollectible Debts Reported to General 
Accounting Office—Miscellaneous Receipts v. Special Ac- 
counts 

The procedure for the depusit to miscellaneous receipts of collections which are 
made by the General Accounting Office on account of uncollectible debts reported 
by other Government agencies will be changed, effective October 1, 1960, to per- 
mit the deposit of collections, which are authorized by law to be credited to an 
appropriation still available for obligation or expenditure, revolving fund, special 
or trust fund, to the credit of such appropriation or fund. 88 Comp. Gen. 95; 
B-138706, June 2, 1959, modified ; 40 Comp. Gen. 98, modified by 40 Comp. Gen. 100 


To the Secretary of the Interior, August 15, 1960: 


Reference is made to letter of April 11, 1960, from the Administra- 
tive Assistant Secretary of the Interior, which requests further con- 
sideration of our decision dated June 2, 1959, B-138706, concerning 
the disposition of certain collections made by the General Accounting 
Office on debts reported by the Bureau of Reclamation as uncol- 
Jectible. 

In the decision of June 2, it was held that amounts collected by 
our Claims Division on delinquent accounts reported by the Bureau 
of Reclamation, for construction repayment charges and for operation 
and maintenance charges, were properly deposited into the Treasury 
as miscellaneous receipts; hence there was not approved the Bureau’s 
proposal to credit such collections to the Reclamation Fund and to 
the current operation and maintenance appropriation, respectively, 
as requested. 

The conclusion reached in the decision was in conformity with the 
terms of section 1(¢) of the act of July 25, 1956, 70 Stat. 648, 31 U.S.C. 
701(c), as implemented by 4 GAO 5060.10(1), which provides that 
any collection made by the General Accounting Office for other Gov- 
ernment agencies, except collections pertaining to trust or deposit 
fund accounts, may be deposited into the Treasury as miscellaneous 
receipts. The Administrative Assistant Secretary of the Interior, in 
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his letter of April 11, states in justification of the deposit of the col- 
lections in question to the credit of the Reclamation Fund and the 
current operation and maintenance appropriation rather than as mis- 
cellaneous receipts as follows: 


It is respectfully requested that your decision be reconsidered. In support 
of this request, there follows a summary of facts to explain (1) the applicable 
provision of law which controls the coverage of receipts into the Reclamation 
Fund, and (2) the aspect of the trust fund relationship to collections of delin- 
quent operation and maintenance charges. 

Under the provision of the Interior Department Appropriation Act, 1939, 
approved May 9, 1938 (52 Stat. 291, 322)—Bureau of Reclamation * * * 

“* * * All moneys received by the United States in connection with any 
irrigation projects, including the incidental power features thereof, constructed 
by the Secretary of the Interior through the Bureau of Reclamation, and 
financed in whole or in part with moneys heretofore or hereafter appropriated 
or allocated therefor by the Federal Government, shall be covered into the recla- 
mation fund, except in cases where provision has been made by law or contract 
for the use of such revenues for the benefit of users of water from such proj- 
ect * * *.” [Italics supplied.] 

The above citation is a portion of the paragraph “Increase in the Reclamation 
Fund” and is popularly referred to as the “Hayden-O’Mahoney amendment.” 
The authority under which the regulation 4 GAO 5060.10(1) was issued would 
not appear to supersede the intent of the “Hayden-O’Mahoney amendment.” 

It is recognized that to reinstate in the Bureau’s accounts uncollectible items 
that are collected by the General Accounting Office may involve some small ad- 
ministrative expenses to both of our agencies. However, it is foreseeable that 
situations may arise in which substantial collections would be deposited to mis- 
cellaneous receipts to the detriment of the Reclamation Fund. The purpose of 
the above cited provision is to protect the integrity of the Reclamation Fund 
and to insure that all applicable receipts are covered into the fund. 

Prior to fiscal year 1951, advances by water users were recorded as Trust 
Funds and deposited under a Trust Fund symbol. The use of trust fund ac- 
counts for operation and maintenance purposes was discontinued with the 
insertion of the following language in the General Appropriation Act, 1951 
(Public Law 759, approved September 6, 1950), under the heading “Operation 
and Maintenance Appropriation” : 

“That funds advanced for operation and maintenance of reclamation projects 
or parts thereof shall be deposited to the credit of this appropriation and may 
be expended for the same objects and in the same manner as sums appropriated 
herein may be expended, and the unexpended balances of such advances shall 
be credited to the appropriation for the next succeeding fiscal year.” 

This provision has been carried in all subsequent Bureau appropriation acts. 
Advances from water users for O&M purposes are accounted for as reimburse- 
ments to the O&M appropriation instead of being accounted for as trust funds. 
They are administered and accounted for as if they were appropriated funds. 
However, a separate limitation account, 14-0664.300, was established and proj- 
ects required to maintain separate allotment and income and expense accounts 
for these funds. 

These advances are charged with actual O&M expenditures. Unused bal- 
ances are accounted for as amounts due the water users. The balances are then 
taken into consideration when the following year’s advance is billed. It, there- 
fore, becomes evident that an unpaid O&M charge is absorbed by paying water 
users. It would seem only right and proper, therefore, that any collection re- 
ceived from the delinquent debtor should be returned to the O&M fund as a 
credit to the water users to relieve them of the prior charges. Although the 
classification of O&M funds advances by water users as “I'rust Funds” was 
discontinued beginning with fiscal year 1951, we believe that all collections 
related to these water user advances must be fully accounted for in a similar 
manner as Trust Funds even though such collections are reflected as reimburse- 
ments to the current O&M appropriation. 


The procedure followed by the General Accounting Office of de- 
positing collections, on account of uncollectible debts made by our 
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Claims Division for other Government agencies, to the credit of mis- 
cellaneous receipts, notwithstanding authority of the departments and 
agencies concerned to otherwise make use of the collections, was 
adopted as a matter of accounting convenience and economy in ac- 
cordance with the discretionary authority conferred on this Office in 
the cited act of July 25, 1956. See 38 Comp. Gen, 95. <A review of 
the fiscal effects of this procedure has been in the course of investiga- 
tion and study. Asa result thereof, we have concluded that the pres- 
ent policy with reference to the deposit of such collections made by us 
should be changed. 

Accordingly, effective October 1, 1960, collections made by the 
Claims Division of the General Accounting Office for other depart- 
ments and agencies, which collections are authorized by law to be 
credited to an appropriation still available for obligation, or to an 
appropriation which has not been transferred to an “M” account, 
revolving fund, special or trust fund, will be deposited to the credit 
of such appropriation or fund. Information relative to such collec- 
tions will be furnished to the departments and agencies concerned. 
The information will relate only to the applicable appropriation or 
fund symbol and the amount of the deposit, it being impracticable 
for the General Accounting Office to ascertain and furnish additional 
fiscal accounting information below the appropriation level. Appro- 
priate instructions are being issued today to effect the accomplishment 
thereof. 

The decision of June 2, 1959, B-138706, is hereby modified, and 
the decision to your Department reported at 38 Comp. Gen. 95, is also 
hereby modified. 


[B-138706] 
September 12, 1960 


Reference is made to our decision of August 15, 1960, 40 Comp. 
Gen. 98 to you, in response to a letter of April 11, 1960, from 
the Administrative Assistant Secretary of the Interior relative to 
the disposition of certain collections made by the General Account- 
ing Office on debts reported by the Bureau of Reclamation as uncol- 
lectible. 

In implementing the procedure set out in the decision for handling 
such collections, we have found it desirable to extend its application 
so as to authorize the deposit of collections to fiscal year appropria- 
tions still available for obligation or expenditure regardless of 
whether the appropriations have reached an “M” account status. 
Therefore, the last paragraph, page 3, of the decision, is hereby 
amended to read as follows: 


Accordingly, effective October 1, 1960, collections made by the Claims Divi- 
sion of the General Accounting Office for other departments and agencies, which 
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collections are authorized by law to be credited to an appropriation still availa- 
ble for obligation or expenditure, revolving fund, special or trust fund, will be 
for deposit to the credit of such appropriation or fund. Information relative 
to such collections will be furnished to the departments and agencies con- 
cerned. The information will relate only to the applicable appropriation or fund 
symbol and the amount of the deposit, it being impracticable for the General 
Accounting Office to ascertain and furnish additional fiscal accounting infor- 
mation below the appropriation level. Appropriate instructions are being is- 
sued today to effect the accomplishment thereof. 


[B-143594] 


Transportation — Overpayments — Recovery — Abatement 
Pending Court Action 


Cancellation at the request of a motor carrier of overpayments of transporta- 
tion charges on shipments of radial cylinder and/or jet propulsion-type com- 
bustion engines, based on the application of a released value classification rating 
and abatement of collection action by the General Accounting Office until a 
final determination is made on a suit filed by another carrier involving the 
same legal issues, might lose to the Government its right specifically provided 
by statute of recovering improper charges in view of the reduction to three 
years in the time which the Government has to make deductions under sec- 
tion 322 of the Transportation Act of 1940, 49 U.S.C. 66; therefore, the action 
requested by the carrier is not warranted. 


To the Strickland Transportation Company, Incorporated, Aug«st 
15, 1960: 


Reference is made to your letter of July 22, 1960, with enclosures, 
regarding the action taken by our Transportation Division in rejecting 
your protest to the audit action on your bill No. 94841-9/59-A-8610, 
STC Claim No. GAO 10389-60, and eight others listed therein, for 
transportation charges on shipments of internal combustion engines, 
radial and/or jet propulsion type. We also have your letter of July 
26, 1960, regarding the rejection of your protest to the audit action on 
your bills Nos. 125743-9/59-A-8541 and 115963-9/59-A-8519, STC 
Claim Nos. GAO 10391/60 and 10393/60, involving similar shipments. 

Under our procedures, notices of overcharge ordinarily are not re- 
viewable by the Comptroller General, since no final action as by settle- 
ment certificate has been taken on the overcharge claims. The pro- 
cedures for reconsideration and review of transportation claim settle- 
ments are outlined in Title 4 of the Code of Federal Regulations, 1960 
Supplement, Subchapter D. For your ready reference we quote sec- 
tions 55.1 and 55.2 thereof : 

55.1 Protest to setticment action. If a claimant disagrees with the action 
taken by the Transportation Division upon its claim, a letter may be addressed 
to the Director, Transportation Division, U. S. General Accounting Office, Wash- 
ington 25, D. C., requesting reconsideration of such action. Such letters should 
set forth in detail the legal, technical, and factual data and furnish such addi- 
tional information and documentation as is relied upon to raise substantive doubt 
as to the claim settlement action. 


55.2 Review by the Comptroller General of the United States. If the claimant 
desires a review of the final action taken by the Transportation Division upon 
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settlement, he may request review by the Comptroller General. The request 
should be addressed to the Comptroller General of the United States, U. 8. Gen- 
eral Accounting Office, Washington 25, D. C., and should set forth in detail the 
legal, technical, and factual reasons urged as warranting revision of the action 
taken. 


Thus, the form 1003 is simply a request for refund of the amount 
determined administratively to have been overpaid to you. If you 
decline to make the refund requested, and the Transportation Division 
considers the reasons stated in the protest to be inadequate to support 
the amounts originally paid, collection of the amounts considered over- 
charged will be made from funds otherwise due your company pur- 
suant to Public Law 85-762 dated August 26, 1958, 72 Stat. 859, 49 
U.S.C. 66. If and when such deductions are made, you will be privi- 
leged to file a supplemental bill with the Transportation Division to 
recover or reclaim all or any part of the amounts so deducted and such 
bill will be made the subject of a settlement certificate prepared in the 
Transportation Division, thus evidencing its final action on your 
claims. If you do not agree with the action so taken, the matter may 
then be submitted to the Comptroller General for a review of the final 
action taken in the Transportation Division. 

As you know the audit action taken was based upon the holding of 
the Interstate Commerce Commission in Upjohn Company v. Pennsyl- 
vania Railroad Co., et al., 306 I.C.C. 325. There is enclosed a copy of 
decision dated January 7, 1960, 39 Comp. Gen. 501, which held, in 
the case of a similar shipment, that the lower released value classifica- 
tion rating basis is required to be applied when the engines are ten- 
dered to the origin carrier released to the valuation applicable to such 
rating. Such decision quoted with approval from a letter dated De- 
cember 16, 1959, of the Interstate Commerce Commission (a copy of 
which is also enclosed for your ready reference) , expressing the opinion 
that the decision of the Interstate Commerce Commission in the Up- 
john case is equally applicable to the effect to be given item No. 61243 
of Southern Motor Carrier Rate Conference tariff No. 515-C, MF- 
I.C.C. No. 960, which provides an unreleased exception rating on 
radial cylinder or jet propulsion type internal combustion engines. 
See, too, in this connection, page 8, Traffic World for July 23, 1960. 

In your letter of July 22, 1960, you state that you were advised 
under date of July 20, 1960, by T.I.M.E. Inc., of Lubbock, Texas, that 
it had filed suit on this subject in the United States District Court 
for the Northern District of Texas, Lubbock Division, to be heard by 
the Honorable Joseph B. Dooley. While you concede that your pro- 
posed handling of the matter does not conform strictly with the 
provisions of the Code of Federal Regulations as quoted above, you 
request that we either cancel the overpayments entirely from your ac- 
count or cause them to be withdrawn from our deduction procedure 
pending the final judicial determination of the case mentioned above, 
without submitting any legal, technical or factual reasons which would 
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warrant a revision of our position in the matter as stated in the de- 
cision of January 7, 1960. 

An examination of the enclosures to your letters of July 22 and 26, 
1960, shows that the 24 bills of lading covering the shipments involved 
were issued between April 28, 1959, and September 16, 1959. Thus, all 
of the shipments involved moved subsequent to the effective date of the 
act of August 26, 1958, 72 Stat. 859, amending the Interstate Com- 
merce Act by reducing to a period of three years the time within which 
deductions may be made under section 322 of the Transportation Act 
of 1940, 49 U.S.C. 66, for overcharges determined in our audit of pay- 
ments for transportation charges. If such deductions are not so made, 
the right to deduct appears to be lost. Also, the fact that a suit, such 
as you mention, may have been filed does not necessarily indicate 
a final judicial determination of the issue will result therefrom since 
such suits are often discontinued, the items dropped from the suit, and 
the like. Accordingly, in the absence of some compelling reason which 
would warrant a revision of our position in this matter as stated in 
the decision of January 7, 1960, and in view of the time limitation 
contained in the act of August 26, 1958, we would not be warranted in 
delaying our collection action of these apparent overcharges pending a 
final judicial determination of the suit which you state has been filed 
by T.I.M.E., Inc., regarding this question, 

In the event a final judicial deterrnination of this issue in the suit 
filed in the United States District Court for the Northern District 
of Texas should be adverse to our conclusion in the decision of Janu- 
ary 7, 1960, and you feel that based thereon additional amounts are due 
you, further consideration will be given thereto at your request at that 
time. In the interim, we perceive no proper basis for modifying our 
audit action or procedures to recover by deduction from subsequent 
bills—-which right was specifically reserved to the Government by 49 
U.S.C, 66—amounts deemed improperly to have been paid, 


[B-142790] 


Military Personnel—Survivorship Annuities—Remarried 
Widows—Effect of Annulment 


The effect of a Nevada court decree annulling a marriage contracted in Hawaii 
by the widow of an Army officer, who before his death had elected a survivorship 
annuity on her behalf, is governed by Nevada law, in the absence of qa showing 
that the law of Hawaii—the place where the marriage was contracted—was 
alleged and proved in the Nevada proceedings and under the law of Nevada, 
which provides that an annulment of a marriage obtained by fraud is void from 
the time of the determination of its nullity, the annulment is prospective only; 
therefore, the widow is considered to have been married until the issuance of 
the annulment decree and lost all rights to the annuity on the date of her 
marriage. 











104 DECISIONS OF THE COMPTROLLER GENERAL [40 


To Lieutenant Colonel R. H. MacPherson, Department of the Army, 
August 16, 1960: 


Further reference is made to an endorsement dated May 2, 1960, by 
which the Office of the Chief of Finance transmitted here your letter 
of April 21, 1960 (FINCS-E 201 Thurber, Philip L. 03 673), with 
enclosures, requesting an advance decision as to whether you are au- 
thorized to make payment on a voucher in the amount of $803.48, 
covering payment of an annuity to Mrs, Muriel S. Thurber for the 
period December 1, 1959, through March 31, 1960. Your request was 
forwarded under D. O, Number 498, allocated by the Department of 
Defense Military Pay and Allowance Committee. 

It was reported in your letter of April 21, 1960, that Colonel Philip 
Loomis Thurber, retired, deceased—former husband of the claimant— 
was placed on the retired list effective May 31, 1947; that under date 
of April 1, 1954, he made a timely and valid election under the Uni- 
formed Services Contingency Option Act of 1953, Public Law 239, 83d 
Congress, 10 U.S.C. 1431-1444 (1958 Ed.), electing Option I com- 
bined with Option IV at one-half reduced retired pay, to provide an 
annuity payable to or on behalf of his widow, following his death, 
so long as she remained unmarried; that following Colonel Thurber’s 
death on July 4, 1957, an annuity in the amount of $200.87 per month 
was established effective July 1, 1957, payable to Mrs. Thurber as the 
unremarried widow of the deceased officer; that payments of the an- 
nuity were made until March 1, 1959, at which time the annuity was 
discontinued because of Mrs. Thurber’s marriage in Honolulu, Hawaii, 
on March 4, 1959, to Mr. Ermyn McNary Carson. 

You reported further that under date of November 15, 1959 (cor- 
rect date—November 19, 1959), the State of Nevada granted Mrs. 
Thurber a decree of annulment (of the marriage of March 4, 1959) 
on the ground of fraud; that the decree terminating or annulling the 
marriage was received in the Retired Pay Division on November 50, 
1959; and that on the same day Mrs. Thurber requested that payment 
of her annuity be resumed. In connection with the foregoing matter, 
you referred to our decision dated September 17, 1957, 37 Comp. Gen. 
188, in which we held—quoting the syllabus—that— 


The effect of a California court decree annulling a Nevada marriage con- 
tracted by the widow of a naval officer is governed, under the California con- 
flict of law rule, by the law of the place where the marriage is contracted 
and under Nevada law such an annulment is effective from the date of the de- 
cree; therefore, the widow who was in receipt of an annuity which was payable 
until her death or remarriage * * * is not entitled to resume receiving the 
annuity in her own right after the date of the decree. 


As a basis for requesting an advance decision in this case, you 
stated that in view of the fact that Public Law 239 does not clearly 
provide coverage for an annuitant under the conditions outlined in 
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your letter, doubt exists as to whether Mrs. Thurber is eligible to 
receive the annuity, and, also, that in the event she is found to be 
eligible, a further doubt exists as to the date payment of the annuity 
should be established. 

With your letter of April 21, 1960, there was transmitted a copy 
of the decree of annulment entered November 19, 1959, in the County 
of Washoe, State of Nevada, in the case of Muriel Stewart Thurber 
Carson v. Ermyn McNary Carson, No. 183214, providing, in part, 
as follows: 


NOW, THEREFORE, in consideration of the premises and in conformity with 
said Decision, Findings of Fact and Conclusions of Law, it is hereby ORDERED, 
ADJUDGED AND DECREED as follows: 

That the said marriage of plaintiff and defendant be, and the same is hereby, 
decreed to be null and void and of no force and effect, and that the plaintiff 
shall hereafter be known as Muriel Stewart Thurber. 


In the Findings of Fact and Conclusions of Law entered in this 
case under date of November 19, 1959, supporting the decree of 
annulment entered the same day, the court found that the defendant 
fraudulently induced the plaintiff to enter into a marriage ceremony, 
that as soon as the plaintiff discovered the fraud, she repudiated and 
disclaimed the marriage and thereupon immediately ceased to live 
with the defendant, and at all times since had disclaimed and repudi- 
ated the marriage. 

In the decision of September 17, 1957, td which you refer, we 
stated that— 


While a few jurisdictions in certain circumstances will apply the law of the 
forum to annul a foreign marriage (Mitchell v. Mitchell, 117 NYS 671; Cun- 
ningham v. Cunningham, 99 N.E. 845), the general rule is that the law which 
determines the validity of the marriage, that is, the law of the State where the 
contract of marriage takes place, is applicable. 


In contrast to the general rule stated above, section 125.420, Nevada 
Xevised Statutes, provides that— 

In any suit in this state for an annulment of marriage in anywise affected by 
the law of another state, it shall be presumed that the law of such other state 


is the same as the law of this state, unless and until the law of such other state 
shall be alleged and proved. 


There is no showing that the law of Hawaii, where the marriage 
under consideration by the Nevada court was celebrated, was “alleged 
and proved” in the Nevada proceedings. Thus, on the present record, 
it must be held that the effect of the annulment decree issued by the 
Nevada court is to be construed under the laws of that State. Under 
the laws of Nevada, a marriage in which the consent of either party 
was obtained by fraud is voidable. See section 125.800, Nevada Re- 
vised Statutes, authorizing the annulment of voidable marriages “for 
any of the causes provided in NRS 125.310 to 125.350, inclusive.” Sec- 
tion 125.340 pertains to annulment for fraud and provides that a mar- 
riage so annulled “shall be void from the time its nullity shall be de- 
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clared by a court of competent authority.” See /n re Gosnell’s Estate, 
146 P. 2d 42, referred to in 37 Comp. Gen. 188, supra. While the 
precedents are not entirely uniform (compare the case of Santuelli v. 
Folsom, 165 F. Supp. 224), it must be held, on the present record, that 
the annulment decree of November 19, 1959, in the present case was 
prospective only. Hence, Mrs. Thurber appears to have been married 
from March 4, 1959, until the issuance of that decree. Compare 
Hahn v. Gray, 203 F. 2d 625. Accordingly, she lost all rights to an 
annuity under the Uniformed Services Contingency Option Act of 
1953, on March 4, 1959, and payment on the voucher, which is retained 
in this Office, is not authorized. 


[B-142905] 


Bidders—Experience Qualifications—Small Business Ad- 
ministration 


Experience qualifications specifically stated in an invitation for the procure- 
ment of water purification equipment by a military department are matters of 
responsibility included in the definition of “capacity” in section 1-705.6(a) of the 
Armed Services Procurement Regulation, which refers to the statutory authority 
of the Small Business Administration to certify the competency of small business 
concerns, and the inclusion in the invitation of specific experience requirements 
cannot defeat the statutory atithority vested in the Small Business Administra- 
tion to make determinations of the capacity and credit of bidders; therefore, the 
determination of the experience qualifications of several small business concerns 
submitting bids for the water purification equipment must be referred to the 
Small Business Administration. 


To the Secretary of the Army, August 22, 1960: 


Reference is made to letter of June 21, 1960, relative to the pro- 
tests of Glenview Machine Products Company and A. J. Schmidt & 
Company against the action of the Department of the Army in making 
an award of a contract to Met-Pro, Inc., under invitation No. DA- 
ENG-11-184-60-CF-462, issued by the U.S. Army Engineers Pro- 
curement Office, Chicago, Illinois, on February 15, 1960. 

The invitation called for bids on 225 sets of Water Purification 
Equipment, diatomite filter, 1500 gallons per hour rated capacity. 
Note No. 5, page 10, of the invitation provided as follows: 


Successful and timely production of the items called for by this Invitation for 
Bids tequires experience and familiarity in the design and manufacture of 
water purification equipment of similar nature. Health and sanitation con- 
siderations preclude the acceptance of equipment produced by other than recog- 
nized soutces of supply in this field. Hach bidder is required to submit with his 
bid a statement of experience in the type of production involved, in such de- 
tail as will clearly identify prior experience, current facilities and personnel 
staffing sufficient to qualify as a water purification equipment manufacturer of 
products relatively similar to the ERDLATOR involved herein. Bids will be 
rejected if the bidder fails to qualify as a manufacturer of water purification 
equipment relatively similar to the ERDLATORS involved herein. A careful 
review (preaWward siirvey) of qualifications in the plant of the apparent low, 
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responsive bidder will be made to augment information provided with the bid. 
If the preaward survey fails to provide the Contracting Officer with a basis 
for a positive finding as to acceptable background, experience, current personnel 
and facilities, the bidder will then be found non-responsible and his bid 
rejected. 


Seven bids were received and opened on March 16, 1960. The fol- 
lowing is a tabulation of such bids for evaluation, as indicated by the 
Abstract of Bids: 


Unit price for Item 
1—Quantity of 224 Unit price for Tem 
each sets, FOB car- 1a—Quentity of 1 
rier’s ip, railor each FOB Receiving 
other than rail at Dock, Columbus 
Gont’s option, loaded, General Depot, 


Bidder blocked and braced Columbus, Ohio 

Glenview Machine Products Co__._....------ $9, 403. 70 $9, 577. 30 
Pat Ge ee bs wa ida Seow a bbdeskeeeenee 9, 876. 00 10, 800. 00 
CRON: TOK. SI ae odes deka les ccdioow 9, 990. 00 11, 150. 00 
UN CR na ce naka ean e wn naan ees 10, 228. 00 10, 485. 00 
Do eh ee 10, 331. 00 10, 500. 00 
American Machinery Corp., Subsidiary of Wal- 

Te ee SUN a po duncocenwasauwee 10, 446. 00 10, 650. 00 
COORRTOIND. GAs 3 BES wes bewcracan cece 12, 690. 00 13, 190. 00 


On March 18, 1960, a preaward survey was requested on the lowest 
bidder, Glenview Machine Products Company, to determine whether 
or not its bid was acceptable in the light of the experience require- 
ment of Note No. 5 of the invitation quoted above. The report of 
survey, on April 1, 1960, reflected that Glenview had not previously 
designed or manufactured water purification equipment of any type; 
that its experience consisted of fabricating and assembling nylon 
stocking dying units for the textile industry, and fabricating other 
textile machinery and a navigational training device, none of which 
required knowledge of chemical separation or purifying devices in- 
volved in water purification. 

The Small Business Administration, Chicago Office, was then 
asked by the procuring office to determine and advise whether a Cer- 
tificate of Competency would be issued to Glenview. The Small 
Business Administration referred the matter back to the agency, 
requesting that it be established whether the bidder met the require- 
ments of Note No. 5 of the invitation prior to referral for a Certifi- 
cate of Competency as to “capacity and credit.” Subsequently, it was 
determined by the Corps of Engineers that it was the responsibility of 
the contracting officer to determine the responsiveness of a bidder 
to the experience requirement of Note No. 5 of the invitation. Ac- 
cordingly, Small Business Administration was requested to disregard 
the referral. 

As with Glenview, it was determined on the basis of a preaward 
survey that the second low bidder as to price, A. J. Schmidt & Com- 
pany, lacked the necessary experience to qualify under Note No. 5 of 
the invitation. Its preaward survey disclosed that the bidder had 
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been a subcontractor performing straight sheet metal fabrication on 
a prior procurement of water purification equipment and that the 
experience of its personnel could not be considered as qualifying 
factors 

The third low bidder, which appears to be primarily a machine 
shop, is reported to have declined to furnish full information for a 
preaward survey and has otherwise not shown any experience in water 
purification. 

The contracting officer concluded that Met-Pro, Inc., the fourth 
low bidder, had prior experience and familiarity in the design and 
manufacture of water purification equipment of similar nature suffi- 
cient to qualify as water purification equipment manufacturers of 
products relatively similar to the “ERDLATOR” involved in the 
award. 

The matter was then transmitted to the Office of Chief of Engineers. 
On May 6, 1960, the Procurement Contract Review Board, Office of 
the Chief of Engineers, considered the evidence and determined that 
the inclusion of the experience clause in the invitation was proper 
in the procurement of the equipment involved on the basis that 
health and sanitation considerations precluded acceptance of equip- 
ment produced by other than recognized sources of supply in the field 
of design and manufacture of water purification equipment. The 
Board concluded that the first three low bids were nonresponsive to 
the invitation for the reason that they did not qualify under the expe- 
rience clause specifically set forth therein, and that Met-Pro, Inc., the 
fourth low bidder, met the requirements of the experience clause. On 
May 11, 1960, award of contract No. DA-11-184-ENG-18076, was 
made to Met-—Pro, Inc. 

Protests against the award to Met-Pro, Inc., were received here 
from Glenview Machine Products Company on May 16, 1960, and 
from A. J. Schmidt & Company on May 17, 1960. They offer infor- 
mation to the effect that water purifying units of the type required 
under the subject invitation have been purchased by the Department 
of the Army for several years and that, except for one small contract, 
Met-Pro, Inc., has received all awards. The protesting bidders state 
that they presently have personnel who are capable of performing the 
required work and have had adequate experience in the required 
field. 

In the report forwarded to this Office, there is a statement from 
the Office of the Chief of Engineers as follows: 

The 1,500 gallon per hour water purification unit serves the extremely important 
function of removing both natural impurities and induced material such as 
chemical, biological and radiological contamination from water. The health and 


safety of troops and civilians are involved and failure to perform this function 
reliably cannot be tolerated. The Government must insure that such items issued 
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to troops are the best available and this can only be accomplished by limiting 
procurement to experienced and qualified manufacturers of water purification 
equipment (water purification being defined as clarification, disinfection and 
filtration). Experienced and technical knowledge of the complicated chemical 
and physical processes of water purification is required to make necessary 
decisions relative to the selection of material, fabrication techniques, and non- 
military components. Faulty selection in and reduction in the reliability of 
the equipment, alter the design functioning characteristics, complicate the 
control of the chemical and physical processes, and increase maintenance prob- 
lems. Certain of the non-military design components specified represent con- 
siderable time and experience in development by firms engaged in the manufacture 
of water purification equipment. Similar components cannot be developed or 
duplicated concurrently with the quantity procurement contract. For these rea- 
sons, it was decided to include the experience qualification provision in the 
Invitation for Bids. 

The contracting officer and the Contract Review Board determined 
that an award could not be made to any of the three lowest bidders 
because each of the three was nonresponsive to the provision in the 
invitation that each bidder must qualify as a manufacturer experienced 
in the design and manufacture of water purification equipment rela- 
tively similar to the item required by the invitation. It is contended 
by the protesting bidders that the rejection of their bids as being 
nonresponsive to Note No. 5 of the invitation, on a failure to show 
sufficient experience, constitutes a rejection for reason of lack of 
“capacity” of a small business concern within the meaning of the term 
“capacity” as used in the Small Business Act, and, therefore, the 
matter should have been submitted to the Small Business Adminis- 
tration for possible issuance of a Certificate of Competency. 

Under the provisions of section 8(b) (7) of the Small Business Act, 
as amended by Public Law 85-836, 15 U.S.C. 637(b) (7), the issuance 
of a Certificate of Competency by the Small Business Administration 
is conclusive upon Government procurement officers with respect to 
the competency, as to capacity and credit, of any small business concern 
to perform a Government contract. The governing Armed Services 
Procurement Regulation (ASPR 1-705.6(b) (ii)) requires that an 
otherwise acceptable bid submitted by a small business concern shall not 
be rejected by reason of lack of capacity or credit until the matter shall 
have been referred to Small Business Administration (except in cer- 
tain limited instances) for the possible issuance of a Certificate of 
Competency. Section 1-705.6(a) of ASPR, as revised in January 
of this year, states specifically that the term “capacity” means— 

* * * the overall ability of a prospective small business contractor to meet 
quality, quantity, and time requirements of a proposed contract and includes 
ability to perform, organization, experience, technical knowledge, skills, “know- 
how,” technical equipment, and facilities. 

The specific shortcomings of the three low bidders in the instant 
case as determined by the procuring agency relate to their lack of 
“experience and familiarity in the design and manufacture of water 
purification equipment of similar nature,” and lack of “acceptable 
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background, experience, current personnel and facilities.” The ad- 
ministrative report states that “Experience and Technical knowledge 
of the complicated chemical and physical processes of water purifica- 
tion is required to make necessary decisions relative to the selection 
of material, fabrication techniques, and nonmilitary components. * * * 
Certain of the nonmilitary design components * * * cannot be de- 
veloped or duplicated concurrently with the quantity procurement 
contract.” 

We do not question the determination of the procuring activity that, 
because of the health and safety factors involved, only experienced 
and qualified manufacturers should be considered as responsible bid- 
ders. However, the determination does not appear to go to the extent 
of finding that “the highest competence obtainable” is needed, which 
would bring the procurement within the exception from small business 
clearance provided in ASPR 1-705.6(c), nor does it appear that the 
procuring agency considered the equipment to be so highly technical 
or complex, or the availability of qualified sources so limited, as to 
justify procurement by negotiation under one of the exceptions of 
10 U.S.C. 2304(a). 

The question before us, therefore, is whether, under the principles 
applicable to competitive advertised bids, the low bids properly were 
rejected without referral to Small Business Administration; in other 
words, whether the basis for rejection was properly considered to be 
nonresponsiveness to the invitation, or was purely a matter of respon- 
sibility or capacity as to which Small Business Administration is the 
final arbiter. 

When the reasons given for rejection of the bids are examined in 
the light of the definition of “capacity” contained in section 1-705.6 (a) 
of ASPR, we cannot escape the conclusion that these reasons boil 
down to doubt as to the bidders’ ability to meet the quality require- 
ments of the proposed contract, or as to their technical knowledge, 
experience, or “know-how,” all of which are defined as included in 
the bidders’ “capacity.” All of these factors are elements of a bidder’s 
responsibility, which has always been recognized as a prerequisite to 
the award of any contract, and is so declared in the statutory require- 
ment that award be made to a “responsible” bidder. While we have 
in a number of cases rejected protests by bidders who failed to meet 
experience qualifications specifically stated in invitations for bids, and 
have sometimes referred to the bids of such bidders as not “respon- 
sive” to the invitation, we have in all such cases considered the qualifi- 
cation requirements on the basis of whether they were reasonable tests 
of responsibility. Where it appeared that a bidder excluded by the 
provisions of such a qualification requirement could not otherwise 
have been found to be lacking in responsibility, we have held the 
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qualification requirement to be improper as an unauthorized restric- 
tion of competition. See 39 Comp. Gen. 173. As stated therein, we 
feel that “the statement of such qualifications should not be considered 
as having the effect of transforming the purely factual question of 
responsibility into a legal question of conformity to the invitation.” 

The question before us is not whether the determinations by Army 
that the three lower bidders were not “responsible” sources for the 
procurement in question were justified. The Congress has specifi- 
cally limited the right of procuring agencies to determine the respousi- 
bility of small business bidders by giving the Small Business Admin- 
istration the final word as to those elements of responsibility included 
in the terms “capacity and credit.” Since the experience require- 
ments stated in Note No. 5 of the invitation clearly go to matters of 
responsibility which are properly included in the definitions of “capac- 
ity” in ASPR 1-705.6(a), we cannot agree that the statutory author- 
ity of the Small Business Administration can be defeated merely by 
putting the requirements in the invitation and rejecting the bid as 
nonresponsive thereto. 

Since the qualifications of the three lower bidders, all “a which 
allegedly were small business concerns, have not been considered by 
Small Business Administration, we are of the opinion that the valid- 
ity of the award to Met-Pro must be considered as dependent upon 
the determinations of that agency with respect thereto, See B-137471 
October 24, 1958. 


[B-142802] 


Transportation—Military Personnel—Air Carriers—Jet 
Surcharges 

The surcharge imposed by air carriers for the transportation of passengers on 
first-class flights by jet aircraft, even though cited in tariffs as a local charge 
and listed separately from the fare, is to be regarded as a part of first-class fare; 
therefore, in the computation of the reduced fare discount offered by air carriers 
to the military agencies for air passenger services prior to July 1, 1960, when 
Supplement 1 to Joint Military Air Transportation Agreement No. 6, specifically 


excluded jet surcharges from the military discount provisions, such jet sur- 
charges are to be included with the fare subject to the discount. 


To the Air Traffic Conference of America, August 23, 1960: 


Further reference is made to your letter of May 3, 1960, pertaining 
to a conference on July 15, 1959, between airline representatives and 
personnel of the General Accounting Office, at which consideration 
was given to the question of whether the 10 percent military discount 
from the first-class passenger fares applied to surcharges imposed on 
first-class flights utilizing jet aircraft, and on similar surcharges. 

The personnel of the General Accounting Office stated at the confer- 
ence that they construed the provisions of Part II-2 of the Joint Mili- 
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tary Air Transportation Agreement. No. 6, effective July 1, 1959, as 
authorizing the application of the 10 percent discount provided therein 
to the subject surcharges. You request in your letter of May 3, 1960, 
that “the General Accounting Office reconsider its position on the 
matter and reverse its decision in order to effectuate the intent and 
purpose of the contracting parties.” 

In support of your position that the surcharges are not subject to 
the military discount, you contend, primarily, that the surcharges are 
not a part of the fare, but are “charges” rather than “fares,” and that 
the intent of the parties to the Agreement was contrary to the position 
taken by the personnel of the General Accounting Office at the confer- 
ence. We have reviewed the records available here which pertain to 
this issue, including the copy of the Airline Finance and Accounting 
Conference Memorandum No. 96, dated August 4, 1959, which accom- 
panied your letter. 

Joint Military Air Transportation Agreement No. 6, effective July 
1, 1959, provides, in Part II-2 thereof, that: 


The air carriers will make applicable to the transportation of passengers 
reduced fares equal to the ninety percent (90%) of the first-class * * * pas- 
senger fares published in tariffs which specifically refer to a tariff applying 
exclusively to military traffic for governing rules * * *. 

Local and Joint Passenger Tariff No. M-12, C.A.B. No. 53, effective 
July 1, 1959, issued by C. C. Squire, Agent, applies only for account 
of the military agencies of the United States and specific reference is 
made to that tariff in Air Traffic Conference of America Local and 
Joint Passenger Fares Tariff No. PF-5, C.A.B. No. 44, issued by C. C. 
Squire, Agent. Many, if not all, of the carriers shown as participat- 
ing carriers in the cited Tariff No. M-12 also are shown as partici- 
pating carriers in Tariff No. PF-5, and rates are published for their 
account in the latter tariff. An examination of Local and Joint 
Passenger Fares Tariff No. PF-5, C.A.B. No. 44, shows, for example, 
that local first-class fares applying from Baltimore, Maryland, to Los 
Angeles, California, for account of American Airlines, Inc., are pub- 
lished on 11th Revised Page 30 thereof. Also, 15th Revised Page 29 
of the same tariff publishes “AMERICAN AIRLINES, INC. 
LOCAL CHARGES,” one of which is a one-way charge of $10 be- 
tween Baltimore and Los Angeles. This is shown to be an “AA 
B-707 Charge” which is to be applied in addition to all other fares 
and charges published in the tariff and applies “on flights operating 
with B-707 equipment and designated as such in AA’s official general 
schedules.” The term “B-707” is understood to refer to a jet plane. 
Thus, a passenger traveling via American Airlines, Inc., from Balti- 
more, Maryland, to Los Angeles, California, on a jet plane must pay 
for his transportation the amount shown therefor on 11th Revised 
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Page 30 of Tariff No. PF-5, C.A.B. No. 44, under the heading of 
“LOCAL FIRST CLASS FARES,” plus the local charge—otherwise 
referred to as a surcharge—of $10 shown on 15th Revised Page 29 of 
that tariff. Thus, as indicated above, the actual point for determina- 
tion is whether the cited local charge, or surcharge, is a part of the 
first-class passenger fares to an extent that would make it subject to 
the military allowance. 

The Joint Military Air. Transportation Agreement authorizes “re- 
duced fares equal to ninety percent (90%) of the first-class * * * 
fares published in tariffs,” and there is no requirement that the first- 
class fare be published as a “unit” or “single factor” fare in order to 
be subject to the military allowance. Also, the requirement that the 
fare be published in tariffs is satisfied in this case. The fare assessed 
the passenger in the present situation for the transportation service 
performed is the total of the amount published on 11th Revised Page 
30 plus the amount published on 15th Revised Page 29 of the tariff. 
The particular name used to designate the amount published on 15th 
Revised Page 29 of the tariff seems to be of little importance. If your 
contention that the surcharge was not a part of the fare were treated 
as controlling, the nullification or sustaining of almost any statutory 
regulation or contractual provision pertaining to actions or articles 
would depend solely upon the name applied to the particular action 
or article, regardless of whether the designation applied to the action 
or article was correct or not. The surcharge in this case seems clearly 
to be a part of the first-class passenger fare. 

The conclusion stated above is consistent with the view expressed by 
the Civil Aeronautics Board in its Order No. E-13417, Docket No. 
10142, entitled “In the matter of additional charges proposed by 
American Airlines, Inc., for service on Boeing 707 jet aircraft.” The 
Board said in the first paragraph of that order that: 

American Airlines, Inc., by tariff revisions filed December 23, 1958 * * * pro- 

posed extra charges to be added to fares for the purpose of increasing farcs for 
service in the first-class and coach compartment of Boeing 707 ject flights. 
[Italics supplied.] 
The present case is somewhat similar to cases involving surcharges 
accruing to the railroads which were assessed against passengers 
traveling in Pullman cars. In those cases, the Interstate Commerce 
Commission held that the surcharge was, in fact, a part of the fare 
accruing to the railroad for the transportation of the passengers. 
Second Passengers in Sleeping Car Berths or Sections, 182 1.C.C. 636; 
Charges for Passengers in Sleeping and Parlor Cars, 95 1.C.C. 469, 
478. 

The language employed in paragraph 2(b) of the Joint Military 
Air Transportation Agreement No. 6 effective July 1, 1959, continued 
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similar language in prior agreements entered into long before the 
inauguration of jet service and we find nothing therein which would 
warrant the conclusion that the military discount was not to apply 
to the jet surcharges or that the parties to the agreements so intended. 

For the reasons given above, the surcharges here considered actually 
appear to constitute a part of the first-class fare, and those assessed 
for service performed prior to the amending of the Agreement on 
July 1, 1960, by Supplement No. 1 thereto, are subject to the military 
allowance. What has been said about the surcharges published by 
the American Airlines, Inc., applies with equal force to those pub- 
lished by other carriers for similar service. 

Accordingly, the construction placed upon the provisions of the 
Joint Military Air Transportation Agreement and the subject sur- 
charges by the General Accounting Office personnel who attended 
the conference referred to above must be sustained as to services 
performed prior to July 1, 1960. Of course, as to services on and 
after that date, Supplement 1 to Joint Military Air Transportation 
Agreement No. 6, paragraph II-2(b) specifically provides that the 
military discount shall not apply to jet surcharges. 


[B-121624] 


Appropriations—Federal Housing Administration—Ap- 
praisers’ and Inspectors’ Fees—Nonadministrative Expenses 


Even though the appraisers’ and inspectors’ fees paid by mortgagees processing 
home mortgage insurance applications under the Certified Agency Program of 
the Federal Housing Administration are matters between the mortgagee, mort- 
gagor, and the appraisers and inspectors, and the Federal Housing Adminis- 
tration is not involved, there being no refund of a Federal Housing Adminis- 
tration fee, such fees must be regarded as nonadministrative expenses to be 
charged against the limitation in title II of the Independent Offices Appropria- 
tion Act, 1961, 74 Stat. 425, and, in view of the congressional intent that actual 


fees be charged to the limitation, a charge based on estimated costs may not 
be authorized. 


To the Administrator, Housing and Home Finance Agency, August 
24, 1960: 


Your letter of July 29, 1960, requests our opinion as to whether 
the nonadministrative expense limitation contained in the Independ- 
ent Offices Appropriation Act, 1961, 74 Stat. 425, is applicable to ap- 
praisals and inspections under the Certified Agency Program of the 
Federal Housing Administration. 

Title II of the act provides under the heading, “HOUSING AND 
HOME FINANCE AGENCY, LIMITATION ON ADMINIS- 
TRATIVE AND NONADMINISTRATIVE EXPENSES, FED- 
ERAL HOUSING ADMINISTRATION”: 
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For administrative expenses in currying out duties imposed by or pursuant 
to law, not to exceed $8,550,000 of the various funds of the Federal Housing 
Administration shall be available, in accordance with the National Housing 
Act, as amended (12 U.S.C, 1701) * * * Provided further, That nonadmin- 
istrative expenses of all kinds regardless of source classified by section 2 of 
Public Law 387, approved October 25, 1949, including all appraisal fees regard- 
less of source or method of financing shall not exceed $50,000,000. 


The Federal Housing Administration has used as part of its proc- 
essing arrangements a fee appraisal system under which applica- 
tions for mortgage insurance on existing homes have been assigned 
to fee appraisers in those cases which FHA could not itself process 
with reasonable promptness. In these cases FHA refunded to the 
mortgagee the fee which the mortgagee had collected from the mort- 
gagor and paid to FHA for processing its application. The mort- 
gagee paid, to the fee appraiser to whom the case was assigned, an 
appraisal fee in the amount of the refund. You point out that in 
these cases of regular applications filed with FHA in the usual course 
of business there is no doubt that the proviso quoted above is applica- 
ble, the fee refunded being charged as an expense. However, you 
are in doubt as to whether your Certified Agency Program is to be 
considered comparable to the fee appraisal system so far as the limita- 
tion is concerned. 

Under the Certified Agency Program, FHA has authorized mort- 
gagees in certain locations to act as FHA agents in processing home 
mortgage insurance applications and issuing commitments. The 
mortgagee in its processing uses fee appraisers and inspectors. The 
cases are filed directly with and processed by the mortgagee. There 
is no refund of an FHA fee which may be treated as an expense nor 
is FHA in any way involved in the determination or payment of 
the fees which are matters between the mortgagee, the mortgagor, and 
the appraisers and inspectors. You point out that in some cases 
FHA is not even aware of the amount of the fees paid by the mort- 
gagee, 

You state that should we rule the statutory limitation as being 
applicable to the Certified Agency Program, notwithstanding the 
nature of the program, the result will be to effect a putative charge 
reducing the availability of the limitation since there is no FHA ex- 
pense which can be accounted as such against the limitation. You 
state further that in the event the limitation is applicable, FHA is 
considering establishing a putative charge against the nonadminis- 
trative expense limitation equivalent to what it would cost FHA to 
procure a fee appraisal and inspect the property with its own staff, 
and you request our opinion as to whether such a procedure would 
meet the requirements of the statute. 

As recognized in your letter, the Committee on Appropriations, 
House of Representatives, in its report on the Independent Offices 


596896 O-62—10 
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Appropriation Bill, 1961, Report No. 1519, states with respect to the 
nonadministrative expense limitation language used in the act that: 

Language is also included in the bill this year making it clear that all ap- 
praisal and other fees used in administering the programs, whether paid by the 
Federal Housing Administration or the mortgagee, are to be included within 
the nonadministrative expenses limitations so as to present a true accounting 
of the agency’s operations. There is adequate latitude within the nonadminis- 
trative expenses allowed in the bill to include such fees on the basis of work- 
load now anticipated and past cost experience for administering the same 
amount of work. [Italics supplied.] 

The language of the statute itself would appear to require appli- 
cation of the limitation to the Certified Agency Program and when 
read together with the explanation thereof contained in the House 
Report there would not appear to be any room for doubt on that score. 
Moreover, in Senate hearings on the Independent Offices Appropria- 
tions Act, 1961, during which the effect of the limitation language as 
passed by the House and finally enacted was considered, representa- 
tives of your agency urged that the limitation be removed because fee 
appraisal service would become cumbersome and expensive to admin- 
ister, especially in the Certified Agency Program, if made subject to 
budget limitation. See page 583 of Hearings before the Subcommit- 
tee of the Committee on Appropriations, United States Senate, 86th 
Congress, 2d Session, on H.R. 11776. And at page 585 of the Hearings 
the following statement is made in justification of the request for 
deletion of the nonadministrative limitation : 

The House allowed the $50 million nonadministrative expense limitation but 


required absorption within that limitation of the fee appraisals and certified 
agency program cases estimated at $3,840,000 * * * [Italics supplied.] 


It is thus clear that your agency, as well as the Congress, understood 
the language of the limitation as requiring inclusion of the Certified 
Agency Program. Nor could we find any basis for attaching a differ- 
ent import to the language used. 

Accordingly, since appraisal and inspection services are classified 
by Public Law 387, 81st Congress, as nonadministrative expenses, we 
must conclude that fees for such services paid under the Certified 
Agency Program administered by the Federal Housing Administra- 
tion are to be charged against the cited limitation. As to the estab- 
lishment of a putative charge against the limitation on the basis of 
estimated costs, the act and the italicized portion of the above quote 
from the House Committee report require that the actual fees paid be 
charged. 


[B-143626] 
Military Personnel—Record Corrections—Underpayments 
and Overpayments—Acceptance Effect 


The acceptance of a settlement of disability retired pay by an Army Officer 
whose military records were corrected to show retirement for physical disability 
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and to grant disability retired pay for the entire possible period of entitlement, 
which settlement was less than the amount properly due because of an adminis- 
trative error in computation, constitutes a release by the officer of the claim 
under 10 U.S.C. 1552(c) and precludes further payment to the officer. 


The provisions of 10 U.S.C. 1552(a), which make a correction of military records 
final and conclusive on all officers of the United States, except when procured 
by fraud, go only so far as to make the facts, as set out in the corrected record, 
final and conclusive, and nothing in those provisions or in 10 U.S.C. 1552(c), 
which provides that acceptance of a military records correction settlement shall 
fully satisfy the claim concerned, may be construed to make an overpayment 
based on such corrected facts binding upon the Government, nor is there any 
other provision which would exempt payments based on correction of records 
from the usual rule under which the Government may recover erroneous 
payments. 


To Lieutenant Colonel R. H. MacPherson, Department of the Army, 
August 24, 1960: 


Reference is made to your letter of July 14, 1960, with enclosures, 
forwarded here under D.O. No. 517 (allocated by the Department of 
Defense Military Pay and Allowance Committee), requesting decision 
as to the propriety of payment of $1,648.08 to Major Riley A. Harper, 
AUS, retired. Among the enclosures forwarded with your letter is a 
voucher in the amount of $1,648.08, presumably to be stated in Major 
Harper’s favor. 

It is reported that Major Harper was retired effective May 1, 1959, 
the basis for the retirement not being stated ; that on October 13, 1959, 
he was notified by The Adjutant General that all his records had been 
corrected to show that he was retired by reason of physical disability 
(under section 5 of the act of April 3, 1939, as amended, 10 U.S.C. 
456, 1952 Ed.), on May 16, 1946, the date of his relief from active 
duty; and that he accepted a payment of $7,337.06, supposedly repre- 
senting disability retired pay (from May 17, 1946, to November 30, 
1959), less compensation reported to have been received by him from 
the Veterans’ Administration for that period. It appears that the 
amount deducted as compensation was based on an erroneous report 
from the Veterans’ Administration and that the amount actually so 
received—as reported by the Veterans’ Administration subsequent to 
the acceptance of payment by Major Harper—was $1,648.08 less than 
the amount deducted as compensation received. In other words, by 
reason of an error in computation, Major Harper accepted a payment 
which was $1,648.08 less than the amount properly due him. 

You request decision on the following questions: 

a. Does the acceptance of an erroneously stated amount constitute a full 
release of Major Harper’s claim against the United States? 

b. If the amount of $1,648.08 had resulted in an overpayment rather than an 
underpayment, would authority exist to collect the overpayment? 

Section 207 of the Legislative Reorganization Act of 1946, as 
amended, 5 U.S.C. 191a, 1952 Ed., provided for the correction of 
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military records and for payment by the Departments concerned of 
claims for amounts found due by reason of such corrections. Subsec- 
tion (c) of section 191la, 5 U.S.C. 191a(c), provided that: 


The acceptance by the claimant of any settlement made pursuant to subsection 
(b) of this section shall constitute a complete release by the claimant of any 
claim against the United States on account of such correction of record. 

The above provisions as to corrections of military records and 
payment of resulting claims were codified in 10 U.S.C. 1552, Sub- 
section (c) of section 1552 provides that: 

* * * A claimant’s acceptance of a settlement under this section fully satisfies 
the claim concerned, * * * 

You refer to our decisions 34 Comp, Gen. 188 and 34 Comp. Gen. 456. 
The first decision dated October 18, 1954, involved the case of an 
officer whose records had been corrected to show disability incurred 
in September 1944 and certification for disability retired pay effective 
October 1, 1951, It was held in that decision that his acceptance of 
such pay from October 1, 1951, constituted a “complete release” under 
5 U.S.C, 191a(c) so as to preclude the allowance of a claim for dis- 
ability retired pay from January 19, 1947, the day following the date 
of release from active duty, to September 30, 1951. In Hiett v. United 
States, 131 Ct, Cl. 585, decided April 5, 1955, opinion modified June 7, 
1955, it was held that the plaintiff—the officer concerned in 34 Comp. 
Gen, 188—had made two applications for correction of his records, one 
for the period prior to October 1, 1951, the other for the period begin- 
ning on that date; that the first application had been denied and the 
second granted ; and that acceptance of a payment under the correction 
which had been granted was not a release for the period for which cor- 
rection had been denied. In the present case, the correction of Major 
Harper’s records was granted for the entire possible period of entitle- 
ment to disability retired pay. 

In 34 Comp. Gen, 456 it was held that acceptance of a payment of 
a claim for retroactive retired pay based on a correction of military 
records did not constitute a release of a concurrent claim for active 
duty pay arising out of the same correction action. This case also is 
to be distinguished from Major Harper’s case, which involves but one 
claim, that is, for retroactive retired pay. 

In B-141392, January 14, 1960, we considered the case of an officer 
whose records had been corrected to show that she had been relieved 
from active duty by reason of physical disability on January 13, 1946, 
and certified as eligible for disability retirement pay under the act 
of April 3, 1939, payment thereof to commence not later than April 1, 
1952, the first day of the month in which the application for correc- 
tion of records had been received in the Department of the Army. 
Payment of retroactive retired pay for the period April 1, 1952, to 
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June 30, 1954, was made on a voucher dated March 25, 1955, and was 
accepted. We stated in the decision that: 

* * * It is not known why payment was not made for the period prior to 
April 1, 1952. since we had held in published decisions in similar cases (33 Comp. 
Gen. 1, July 1, 1953, and 34 Comp. Gen. 7, July 7, 1954), that payment was au- 
thorized retroactive to the date of release from active duty. * * * 

However, despite the fact that payment lawfully could have been 
made for the period January 14, 1946, to March 31, 1952, we held that 
no claim could be entertained for that period because there had been a 
release under 5 U.S.C. 191a(c). 

We see no material distinguishing features between the case consid- 
ered in the decision of January 14, 1960, and Major Harper’s case, 
and we see no distinction between the pertinent provisions of 5 U.S.C. 
191a(c) and of 10 U.S.C. 1552(c) quoted above. The fact that Major 
Harper could or should have been paid a greater amount on account 
of the correction of his records does not warrant a further payment 
after his acceptance of a payment based upon such correction, thus 
fully satisfying, under 10 U.S.C. 1552(c), any and all claims arising 
from the correction. 

Accordingly, question “a” is answered in the affirmative and pay- 
ment on the voucher, which is retained in this Office, is not authorized. 

Section 1552(a) of Title 10, United States Code, provides in perti- 
nent part that— 

* * * Except when procured by fraud, a correction under this section is final 
and conclusive on all officers of the United States. 

The above provisions go only so far as to make the facts, as set out 
in the corrected record, final and conclusive. There is nothing in 
those provisions or in subsection (c), 10 U.S.C. 1552, quoted above, 
which would make an overpayment based on such corrected facts 
binding upon the Government. Neither is there anything else in the 
statute exempting a payment based on a correction of records from 
the usual rule under which the Government may recover erroneous 
payments. 

Accordingly, question “b” is answered in the affirmative. 


[B-142646] 


Civilian Personnel—Promotions—Regraded Positions— 
Whitten Rider Restriction 


When a competitive civil service position is regraded one grade higher—the 
lower grade position being abolished concurrently—and there is no other posi- 
tion in the normal line of promotion in the grade immediately below that of the 
position to be filled, the employee incumbent of the regraded position comes 
within the Whitten rider exception applicable to normal line promotions, 5 
U.S.C. 43 note, and does not have to serve a year in the lower position before 
being eligible to receive the salary of the regraded position. B-139584, July 6, 
1959, overruled. 
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To the Administrator, Veterans Administration, August 25, 1960: 


The letter of April 18, 1960, from the Deputy Administrator con- 
cerns our informal audit inquiry regarding the promotion of Mr. 
Thomas Hurt on December 16, 1956, to grade GS-14 prior to the com- 
pletion of one year of service in the next lower grade as required by 
the Whitten Amendment, 5 U.S.C. 43. That provision, in pertinent 
part, reads as follows: 

(c) The Civil Service Commission shall make full use of its authority to pre- 
vent excessively rapid promotions in the competitive civil service * * *. No 
person in any executive department or agency * * * shall be promoted or trans- 
ferred to a higher grade * * * without having served at least one year in the 
next lower grade: Provided, That the Civil Service Commission for positions in 
the competitive service * * * may by regulation provide for promotions of 
two grades in one year * * * (4) of an employee of the agency concerned when 
there is no position in the normal line of promotion in the grade immediately 
below that of the position to be filled * * * 

Civil Service Regulation 2.502(f) pertinent thereto reads as 
follows: 


Normal line of promotion—An employee of the agency who has one (1) year 
of service two (2) grades lower than the position being filled may be pro- 
moted * * * if there is no position in the normal line of promotion at the next 
lower grade. 

The Federal Personnel Manual, page X-1-32.04, provides in part as 
follows: 

Where a survey or reorganization has resulted in a change in the organiza- 
tional entity, the normal line of promotion is determined on the basis of the new 
organization and not on the basis of the old organization or a combination of the 
old and the new. 

The record shows that Mr. Hurt was promoted from grade GS-212- 
12 to grade GS-212-13 effective May 6, 1956. On December 16, 1956, 
the grade GS-212-13 position was regraded to grade GS-212-14 and 
Mr. Hurt was promoted to grade GS-14 on that date to fill the re- 
graded position. The administrative action of December 16, 1956, was 
questioned by our audit representative because the employee had not 
served one year in grade GS-13. As the result of our inquiry Mr. 
Hurt’s promotion to grade GS-212-14 was administratively corrected 
effective May 6, 1957, one year from the date he was promoted to grade 
GS-212-13. Such action was based upon our decision B-139584, July 
6, 1959, to you, affirmed September 24, 1959, wherein we held that the 
promotion from GS-14 to GS-15 could not be effected until comple- 
tion of one year in grade GS-14. We pointed out therein that the 
promotion came within our decision, 34 Comp. Gen. 179, which held 
as follows, quoting the syllabus: 

An employee whose position is reallocated upward pursuant to the Classifica- 


tion Act of 1949 and who, although qualified to perform the duties and carry out 
the responsibilities of the position, is not eligible to be immediately promoted to 
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the higher grade because of the service-in-grade requirements of the Whitten 
Amendment, may be regarded as remaining in status quo as on detail until he is 
eligible for the higher grade and is not entitled to receive the salary of the 
higher grade during such period. 


The Deputy Administrator’s letter of April 18, 1960, submits an ap- 
peal prepared by Mr. Hurt who feels that the foregoing decision has 
no application to his case but that our decision 31 Comp. Gen. 684 
applies thereto. In that decision we held as follows, quoting the 
syllabus: 

Employees subject to the Classification Act of 1949 occupying non-competitive 
positions which are reallocated upward to the next higher grade—there being 
no positions in the normal lines of promotions in grades immediately below those 
of the reallocated position—are not precluded by section 1310(c) of the Supple- 
mental Appropriation Act of 1952—commonly referred to as the Whitten rider— 
from receiving the compensation applicable to the reallocated positions, even 


though less than one year has elapsed since the employees received promotions 
to the respective positions. 


Our decision B-139584 held, however, that, while the administra- 
tive action of establishing the grade GS-15 position represented a 
regrading of the grade GS-14 position, it was not considered to be a 
case falling within the “normal line of promotion” rule because the 
promotion was from grade GS-14 even though that position was 
simultaneously abolished by the regrading action. Such conclusion 
was predicated upon the opinion of the Civil Service Commission con- 
cerning the application of its regulations and instructions to the case. 

In view of the confusion existing with respect to the application of 
the Whitten Amendment to positions regraded one grade higher and 
the use of the normal line of promotion exception to the Whitten 
Amendment and since, at the time of your submission, we had before 
us for consideration several cases involving such matters, the Civil 
Service Commission was requested to reconsider its position relative 
thereto. 

Upon re-examination the Commission has determined that under its 
regulations and instructions issued to carry out its responsibility under 
the Whitten Amendment the normal line of promotion exception to 
the Whitten Amendment is for application when a position is regraded 
one grade higher—the lower grade position being abolished concur- 
rently—and there is no other position in the normal line of promotion 
in the grade immediately below that of the position to be filled. Such 
determination is covered by our decision 31 Comp. Gen. 684. 

Therefore, we may now conclude that Mr. Hurt’s promotion of 
December 16, 1956, was proper. Corrective administrative action 
should be taken accordingly. 

In view of the foregoing, our decision B-139584 of July 6, 1959, 
affirmed September 24, is overruled. 34 Comp. Gen. 179 concerns a 
promotion of 3 grades, GS-9 to GS-12, a situation not covered by the 
normal line of promotion exception to the Whitten Amendment. 
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[B-142793] 


Federal-Aid Highway System—Advertising Control—Fed- 
eral Funds Availability 


The use of Federal-aid highway funds to participate in the cost to the States 
of the acquisition of advertising rights under 23 U.S.C. 131(e), if the purpose 
of the acquisition accomplishes the outdoor advertising control objectives in 
23 U.S.C. 131(a), without regard to the conditions and limitations in subsec- 
tion (b) concerning the execution of agreements with the States and, even 
though the advertising rights are acquired in an area adjacent to a segment of 
the highway system which is excluded from the national policy and standards, 
is in accord with the legislative history of the law. 


To the Secretary of Commerce, August 25, 1960: 


By letter of May 3, 1960, the Honorable Geo. T. Moore, Assistant 
Secretary of Commerce, presented for our consideration a question 
which has arisen in connection with the administration of section 12 
of the Federal-Aid Highway Act of 1958, Public Law 85-381, 72 
Stat. 95. 

Section 12 of the act, which has been codified as 23 U.S.C, 131, 
contains provisions relative to the control of outdoor advertising in 
areas adjacent to the National System of Interstate and Defense 
Highways. Subsection (a), 23 U.S.C. 131(a), provides for the 
preparation and promulgation by the Secretary of Commerce of na- 
tional standards for such control. The Secretary of Commerce is 
authorized by subsection (b), 23 U.S.C. 131(b), to enter into agree- 
ments with State highway departments with respect to the control 
of outdoor advertising adjacent to the System within the State and 
by subsection (d), 23 U.S.C. 131(d), with Federal agencies with re- 
spect to any portion of the System which is located upon or adjacent 
to any public lands or reservations. Subsection (c), 23 U.S.C. 131(c), 
provides for an increase of one-half of one percent in the Federal 
share of the costs of affected projects in states which enter into the 
agreements provided by subsection (b), and subsection (e), 23 U.S.C. 
131(e), provides that the cost of acquisition of advertising rights in 
an area adjacent to a project on the System for the purpose of im- 
plementing section 12 shall be considered part of the cost of con- 
struction of the project and Federal funds may be used to pay the pro 
rata share of such cost not in excess of 5 percent of the cost of the 
right-of-way of the project. 

The question presented concerns Federal participation in the cost of 
acquiring advertising rights. The Assistant Secretary states that 
subsection (e) has been interpreted by the Department of Commerce 
to mean that Federal-aid highway funds may participate in the cost 
to a State of acquiring advertising rights if the purpose of such 
acquisition is to accomplish the objectives stated in subsection (a), 
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even though the State has not entered into an agreement with the 
Secretary of Commerce as provided for in subsection (b), and even 
though the advertising rights are acquired in an area adjacent to a 
segment of the System which is excluded from the application of 
the national policy and standards by the terms of the law. Our opin- 
ion on this interpretation is requested. 

Two subsections of section 12 provide for additional incentive pay- 
ments in connection with the control of outdoor advertising in areas 
adjacent to the System. These subsections, (c) and (e), provide 
respectively as follows: 

(c) FEDERAL SHARE.—Notwithstanding the provisions of section 2 of the 
Federal-Aid Highway Act of 1944 (58 Stat. 838), if an agreement pursuant to 
this section has been entered into with any State prior to July 1, 1961, the Fed- 
eral share payable on account of any project on the Interstate System within 
that State provided for by funds authorized under the provisions of section 108 
of this Act, to which the national policy and the agreement apply, shall be 
increased by one-half of one per centum of the total cost thereof, not including 
any additional cost that may be incurred in the carrying out of the agreement: 
Provided, That the increase in the Federal share which is payable hereunder 


shall be paid only from appropriations from moneys in the Treasury not other- 
wise appropriated, which such appropriations are hereby authorized. 


* * * * * * * 


(e) Whenever a State shall acquire by purchase or condemnation the right 
to advertise or regulate advertising in an area adjacent to the right-of-way of a 
project on the Interstate System for the purpose of implementing this section, 
the cost of such acquisition shall be considered as a part of the cost of con- 
struction of such project and Federal funds may be used to pay the Federal 
pro rata share of such cost: Providcd, That reimbursement to the State shall 
be made only with respect to that portion of such cost which does not exceed 5 
per centum of the cost of the right-of-way for such project. 


It is noted that the additional payment provided for by subsection 
(c) is specifically conditioned upon the State entering into an agree- 
ment as provided by subsection (b), and that the payment is spe- 
cifically limited to projects to which the national policy and the agree- 
ment apply. Since no such condition or limitation is contained in 
subsection (e), it would be reasonable to believe that no such condi- 
tion or limitation was intended to apply to the payment contemplated 
thereby. However, the words “for the purpose of implementing 
this section” contained in subsection (e) possibly could be construed 
as attaching the conditions and limitations expressed in other portions 
of the section to the payments contemplated by subsection (e). In 
view of the ambiguity, it is necessary to resort to the legislative his- 
tory of the section 12 to determine the intent of the Congress. 

The conference report (H. Rept. No. 1591) on H.R. 9821, 85th Con- 
gress, which became the Federal Aid Highway Act of 1958, contains 
on page 17 the following statement regarding subsection (e) of sec- 
tion 12: 


Subsection (e) provides that whenever a State shall acquire by purchase or 
condemnation the right to advertise or regulate advertising in an area adjacent 
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to the right-of-way on a project of the Interstate System for the purpose of 
carrying out the policy set forth in this new section 122 the cost of such acqui- 
sition shall be considered as a part of the construction cost of the project with 
the limitation that Federal funds not in excess of 5 percent of the cost of the 
right-of-way for such project may be used to reimburse the State for the acqui- 
sition of such adjacent area. [Italics supplied. ] 


This statement would indicate that the words “for the purpose of 
implementing this section” in subsection (e) pertain only to the 
carrying out of the national policy set forth in subsection (a) and 
have no reference to the agreements and to the conditions and limi- 
tations on other payments set out in the other subsections of section 
12. A substantially identical statement was made on the floor of the . 
House of Representatives by Representative Blatnik in discussing the 
bill on April 3, 1958 (104 Cong. Rec. 6244 (1958) ). 

While there is nothing in the Senate report on 8. 3414, companion 
bill to H.R. 9821 (S. Rept. No. 1407), which would aid in inter- 
preting this subsection, the debate thereon on the Senate floor con- 
tains several references to the exact point.here in question. In the 
course of a discussion on March 26, 1958, of the effects of Senator Cot- 
ton’s amendment limiting the policy statement expressed in subsection 
(a) of section 12 to those portions of the System constructed upon 
rights-of-way, the entire width of which is acquired subsequent to 
July 1, 1956, the following statements were made: 


Mr. COTTON. If the Senator from California will yield, did he intend to 
say if my amendment were adopted it would deprive the States of the right to 
control the other segments of highway? The amendment would take nothing 
from the States whatsoever. 

Mr. KUCHEL. I said that in my opinion, if the amendment of the Senator 
from New Hampshire were adopted, it would deprive the States of participating 
in a Federal incentive payment, to the extent of applying the national policy 
over that part of the Interstate Highway System where new rights of way 
were required. 

Mr. COTTON. The States would get payment for those portions of the high- 
way which were controlled, exactly as they would under the bill as now written. 
It would save the States from getting their noses into a lot of trouble. 


ok * * * * * * 


Mr. CASE of South Dakota. Mr. President, I should like to ask the author 
of the amendment if he does not feel the State, in the situation described by the 
Senator from California, might still be eligible to get help on the purchase of 
rights, if the State decided to seek to purchase rights where the advertising is in 
existence? 

Mr. COTTON. I think that participating in the purchase of rights would not 
be affected by the limitation any more than it would be affected by the limitations 
already in the bill. 

Mr. CASE of South Dakota. My reading of the language leads me to believe it is 
only applicable with respect to the so-called incentive payment, but would not 
interfere with the State getting help on the purchase cost of easements. (104 
Cong. Rec. 5398 (1958.) ) 

Mr. GORE. Mr. President, upon listening to the statement of the junior Sena- 
tor from New Hampshire as to his intent and as to his understanding of the 
meaning of the amendment, I reached the conclusion that it is not as far reaching 
as I had originally thought. It is still, however, a restrictive amendment. If I 
may have the attention of the junior Senator from New Hampshire, I should like 
to point out that any section of the highway, any part of which encompassed any 








Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 125 


part of a right-of-way which a State owned prior to July 1, 1956, could not be 
regulated under the terms of the agreement. The provision beginning at the 
bottom of page 23, line 24, which provides for reimbursement of a State for 90 per- 
cent of the cost of the acquisition of the right-of-way, could apply, because it 
can apply without the reaching of an agreement. 

Therefore, the effect of the amendment, upon further consideration, would not 
be as far reaching as the junior Senator from Tennessee had originally thought. 
It would operate, it would seem to me, as a discrimination against the States. 
Suppose that the States wanted to exercise the regulation and desired to acquire 
the advertising easements and proceeded to do so. They could be reimbursed to 
the extent of 90 percent of the cost of acquiring the easements provided the cost 
did not exceed 5 percent of the right-of-way cost, but they would be denied the 
other financial incentive of one-half of 1 percent of the cost of the project. 


” n * > * * +. 

Mr. CASE of South Dakota. I welcome the statement of the Senator from 
Tennessee, because it coincides completely with the observation I made earlier, 
that the amendment offered by the Senator from New Hampshire does not deprive 
the State of its right to get a part of the cost of acquiring the rights. 

The language at the bottom of page 23 says: “Whenever a State shall acquire.” 

It does not say whenever a State enters into an agreement. It says: “Whenever 
a State shall acquire by purchase or condemnation the right to advertise or regu- 
late advertising” it shall be entitled, and so forth. 

Mr.GORE. The Senator agrees with my interpretation of the amendment. Is 
that correct? 

Mr. CASE of South Dakota. That is what I suggested earlier. (104 Cong. 
Rec. 5399 and 5400.) 


Subsequently, on April 3, 1958, Senator Gore made the following 


statement on the floor of the Senate during discussions on the Con- 
ference Report on H.R. 9821: 


There has been some misunderstanding with regard to the provisions of the 
conference report relating to the promulgation of standards and uniform regula- 
tion of billboard advertising in areas adjacent to the right of way. I have read 
editorials, for instance, which have contained statements that the proposed legis- 
lation excepts approximately 35 percent of the highways from application of the 
provision. That is not true. The amendment offered by the distinguished 
junior Senator from New Hampshire (Mr. Cotton) applies only to the portion of 
the proposal under consideration by which States will be given one-half of 1 per- 
cent of the cost of the projects in the event they regulate outdoor advertising in 
accordance with the prescribed standards. ‘The amendment does not apply to the 
other provisions, whereby States will be reimbursed for 90 percent of the cost of 
the purchase of advertising easements, to the extent of 5 percent of the cost of 
the right-of-way. In other words, under the provisions of the bill any State can 
comply with the standards to be promulgated by the Secretary of Commerce on 
100 percent of the mileage on the Interstate System within its borders. 

In some instances perhaps it will be true that a small cost will be borne by 
the States—at least 10 percent of the cost of acquisition of advertising ease- 
ment, plus that portion of the cost of the advertising easements which exceeds 
5 percent of the cost of the right-of-way on those portions which are excluded 
from the one-half percent incentive provision by the so-called Cotton amend- 
ment. 

I opposed the amendment offered by the junior Senator from New Hampshire. 
However, it does not render the provision inoperative on any portion of the 
interstate system provided the State purchases the easement. * * * (104 Cong. 
Rec. 6191 (1958.) ) 


The above seems to furnish adequate support for the interpretation 
placed upon subsection (e) of section 12 by your Department as set 
out in the letter of May 3, 1960, from the Assistant Secretary. That 
is to say, Federal-aid highway funds may participate in the cost to 
a State of acquiring advertising rights if the purpose of such acquisi- 
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tion is to accomplish the objectives stated in subsection (a) even 
though the State has not entered into an agreement with the Secre- 
tary of Commerce as provided for in subsection (b), and even though 
the advertising rights are acquired in an area adjacent to a segment of 
the System which is excluded from the application of the national 
policy and standards by the terms of the law. Accordingly, our Of- 
fice would not be warranted in objecting to such interpretation, 


[B-143378] 


Bids—Late—Failure to Receive Amended Invitation 


The acceptance of a low bid, which is responsive to the original invitation but 
not responsive to the mandatory requirements in an amended invitation because 
the amendment was not timely received, on the basis of the amended bid received 
after opening would be prejudicial to the other bidders and, although the Gov- 
ernment should make every effort to see that interested bidders receive timely 
copies of invitations and amendments, failure in a particular case does not war- 
rant the consideration of an amended bid received after the opening time. 


To John H. Brigleb, August 25, 1960: 


Further reference is made to your letter of July 8, 1960, with en- 
closures, protesting, on behalf of the General Equipment Company, 
against the award of a contract under invitation for bids No. DA- 

SNG-11-184-60-A F-441-JD, as amended, to a bidder other than your 
client. 

The invitation for bids issued on February 2, 1960, was amended by 
two amendments dated February 26 and March 28, 1960. The earlier 
amendment extended the acceptance period from 60 to 90 calendar 
days and also extended the opening date to April 15, 1960. The later 
amendment, which is pertinent to the protest, deleted pages 3 through 
6 of the invitation to cover a basic quantity of 1,000 units of gasoline 
generator sets, battery charging, portable, air-cooled, 2 kilowatts, and 
requested bids as follows: 


Item 1—880 units on either an “A” (origin) or “B” (destination) basis or 
both bases at bidder’s option. 

119 units ona “C” (destination) basis only. 

Item 1a—1 preproduction unit on an f.o.b. destination basis only, 

Bidders were advised by note 6 on page 7 of the amendment that 
they “may submit bids upon either or both of the above ‘A’ or ‘B’ 
bases, but must submit a bid under the ‘C’ base.” It is to be noted that 
amendment No. 2 represented a material change from the require- 
ments of the original invitation which requested bids on 878 and 119 
units, respectively, on an “A” (origin) or “B” (destination) basis, 
or both, if the bidder so desired, but the mandatory “C” (destination) 
basis of bidding was not provided for. The invitation further pro- 
vided that only a single award would be made and that multiple 
awards would not’be made. 
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Prior to the opening of bids, it was administratively determined 
that the procurement would be limited to the basic quantity of 1,000 
units and that an award would not be made under any of the other 
four quantity ranges. 

In tabulating and evaluating the 11 bids received at the scheduled 
opening time on April 15, 1960, it was noted that the General Equip- 
ment Company and American Technical Industries, Inc., though low 
on certain quantity ranges, had not bid an all items set out in the invi- 
tation, as amended. Your client had failed to submit an executed 
amendment No. 2 with its bid and consequently did not bid on the 119 
units called for under the “C” (destination) basis of item 1. While 
your client, by telegram received in the procurement office prior to 
the bid time on April 15, acknowledged receipt of amendment No. 2 
and confirmed its bid prices for certain quantity requirements, it 
failed to include its bid price on the mandatory “C” (destination) 
quantity of 119 units. 

On April 19, 1960—subsequent to the scheduled bid opening date— 
copies of amendment No. 2 were received from your client which 
showed thereon its bid price under the “C” (destination) basis. The 
envelope containing the executed amendment bore a cancellation 
stamp showing that it was mailed from Conneaut, Ohio, on April 18, 
1960. Hence, it could not be regarded as an acceptable bid modifica- 
tion under paragraph 4 of the Terms and Conditions of the invitation. 

Since, under the terms of the invitation, an award could be made 
only on a lot basis to a low responsive bidder for all items, and since 
your client failed to bid on the 119 units called for under the mandatory 
“C” (destination) basis, its bid could not be evaluated and was, there- 
fore, administratively considered as nonresponsive. The same deter- 
mination was made with respect to the bid submitted by American 
Technical Industries, Inc. 

You contend, on behalf of the General Equipment Company, that 
it was responsive to the invitation and to the amendments thereunder, 
and that it was the duty of the procurement office to furnish a copy of 
amendment No. 2 to your client in ample time to prepare a proper bid 
in response thereto. 

Amendment No. 2 provided on its face that: 

Bidders must acknowledge receipt of this Amendment prior to the hour and 
date set for bid opening, by one of the following methods: 


(a) By signing and returning three copies of this Amendment. 

(b) By a notation acknowledging receipt of this Amendment on each copy 
of the bid submitted. 

(c) By separate letter or telegram which includes a reference to the IFB 
Number and Amendment Number. 


Failure of your acknowledgement to be received at the issuing office prior to the 
hour and date fixed for opening of bids may result in the rejection of your bid. 
If, by virtue of this Amendment, it is desired to modify a bid already submitted, 
such modification may be made by telegram or letter, provided such telegram or 
letter makes reference to this Amendment and is received prior to the opening 
hour and date specified above. 
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Although it was unfortunate that your client was not sent copies of 
amendment No. 2 timely, the fact remains that the General Equipment 
Company did not, prior to the scheduled opening of bids, bid upon the 
mandatory “C” (destination) basis called for by the amendment and, 
therefore, the bid was nonresponsive to the invitation, as amended. 
While the Government should make every effort to see that interested 
bidders receive timely copies of the invitations for bids and amend- 
ments thereto, the fact that there was a failure to do so in a particular 
case does not warrant the acceptance of a bid or a modification thereof 
after the time fixed for opening. See 37 Comp. Gen. 785. Moreover, 
since your client’s bid was responsive only to the original invitation 
but not to the advertised requirements of the Government as embodied 
in amendment No. 2, the acceptance of such a bid on the basis of the 
amendment received after the opening of bids would have been prej- 
udicial to the rights of other bidders, who were entirely responsive, 
and to the Government as well. Under such circumstances, the con- 
tracting officer was without legal authority to accept such a bid. 

Accordingly, you are advised that the copies of the amendment 
executed by the General Equipment Company on the date set for the 
opening of bids but not received until thereafter properly were re- 
jected as being nonresponsive to the invitation, as amended. 


[B-143672] 


Civilian Personnel—Per Diem—Hours of Departure— 
Terminal—Other Conveyance 


Although under the per diem computation provisions in section 6.9¢ of the 
Standardized Government Travel Regulations when employees use some “other 
conveyance” to reach an airport, depot, or dock incident to official travel by 
airplane, train or ship, no general rule for the commencement of per diem may 
be established, the general intent of the regulation is that per diem would start 
at the scheduled hour of departure from the terminal utilized by the “other 
conveyance” and would terminate when the other conveyance actually arrives 
at its terminal, so that, where an employee gets on a bus at its terminal to go to 
the common carrier terminal, per diem would commence at the scheduled de- 
parture time of the bus from the terminal, but if the employee gets on the bus at 
a pickup point, the pickup point could not be regarded as a terminal and the 
departure time would not be scheduled for commencement of per diem. 


Civilian employee who, in performance of official travel, utilizes commuter 
train or bus operating from a terminal for official travel from his headquarters 
to a common carrier terminal and on the return trip from the central terminal 
to official station may be regarded as using a scheduled means of transportation 
within the meaning of section 6.9c of the Standardized Government Travel 
Regulations so as to be entitled to per diem from the scheduled time of depar- 
ture of commuter train or bus at the terminal to time of arrival of commuter 
train or bus at the terminal on the return trip. 


To John P. Cookson, Department of Agriculture, August 25, 1960: 


On August 1, 1960, you requested a decision concerning the pro- 
priety of certifying for payment several vouchers—transmitted here 
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with your request—covering per diem claims incident to travel between 
ain employee’s official station and a railroad depot or airport, as the 
case may be. The question arising in connection with the certification 
of each such voucher concerns section 6.9¢ of the Standardized Gov- 
ernment Travel Regulations, as amended, effective May 1, 1960 (Bu- 
reau of the Budget Circular No. A-7, Revised, Transmittal Memo- 
randum No. 13, April 6, 1960). 
The specific cases set forth in your letter are as follows: 


The voucher of Mac A. Campbell claims per diem from 5:20 P.M. on May 4 
to 11:00 A.M. on May 7—3 days. On May 4, the traveler left University Park, 
Pa., his official station, at 5:20 P.M. and traveled via airport limousine to 
Moshannon Airport—a distance of approximately 22 miles. He left Moshannon 
via plane at 6:17 P.M. Mr. Campbell returned by plane to Moshannon Airport 
at 9:54 A.M. on May 7, then traveled via limousine to University Park arriving 
at 11:00 A.M. May the claim for per diem of 3 days be certified or should the 
claim be restricted to 2% days—the elapsed time between departure from and 
return to the air terminal? 

The voucher of Donald B. Moyer claims per diem from 11:15 A.M. on May 
25 to 11:07 P.M. on May 26—1% days. On May 25, the traveler left Fort 
Washington, Pa., his official station at 11:15 A.M. and traveled via “commuter” 
train (Reading Company) to Philadelphia—approximately 14 miles. He left 
Philadelphia via train (Pennsylvania Railroad) at 1:15 P.M. Mr. Moyer re- 
turned by train to Philadelphia at 11:07 P.M. on May 26, then traveled via taxi 
to his residence. May the claim for per diem of 1% days be certified or should 
the claim be regtricted to 1144 days—the elapsed time between departure from 
and return to the railroad terminal in Philadelphia? 

The voucher of Donald A. Parsons reclaims % day per diem administra- 
tively disallowed. On February 28, the traveler left East Aurora, N.Y., his 
official station, at 5:15 P.M. via bus (Genesee Bus Line) to Buffalo, N.Y.—a 
distance of approximately 16 miles, arriving at 6:05 P.M. (Travel from resi- 
dence to bus depot was by personal automobile). He left Buffalo via train 
(Nickel Plate Railroad) at 8:05 P.M. for Chicago. Mr. Parsons returned by 
train to Buffalo at 1:15 P.M. on March 4, then traveled via bus (Greyhound 
Lines) to East Aurora arriving at 2:30 P.M. on March 4—5% days. Per diem 
was allowed for 5 days based on the elapsed time between departure from and 
return to the railroad terminal at Buffalo (8:05 P.M. February 28 to 1:15 P.M. 
March 4). May the reclaim for per diem of 44 day be certified or should the 
disallowance be sustained? 

The voucher of Henry E. Yost reclaims % day per diem administratively dis- 
allowed. On March 9, the traveler left Moorestown, N.J., his official station, 
at 6:50 A.M. via bus (Public Service Coordinated Transport) to Philadelphia, 
Pa.—a distance of approximately 12 miles arriving at 7:35 A.M. and proceeded 
via limousine to the Philadelphia airport. He left Philadelphia via plane at 
9:35 A.M. for Providence. Mr. Yost returned by plane to Philadelphia at 11:25 
P.M. on March 10, then via limousine and bus to Moorestown arriving at 1:20 
A.M. on March 11. The traveler claimed per diem from 6:50 A.M. on March 9 
to 1:20 on March 11—2 days. Per diem was allowed for 1% days based on 
‘the elapsed time between departure from and return to the air terminal in 
Philadelphia (9:35 A.M. March 9 to 11:25 P.M. March 10). On March 20, the 
traveler left Moorestown at 9:20 P.M. via bus to Philadelphia arriving at 10:10 
P.M., and proceeded via subway to the railroad terminal. He left Philadelphia 
via train (Pennsylvania Railroad) at 1:03 A.M. on March 21 for Boston. Mr. 
Yost returned by train to Philadelphia at 5:45 A.M. on March 26, then via sub- 
way and bus (Public Service Coordinated Transport) to Moorestown arriving 
at 8:20 A.M.. The traveler claimed per diem from 9:20 P.M. on March 20 
to 8:20 A.M. on March 26—5% days. Per diem was allowed for 54%4 days based 
on the elapsed time between departure from and return to the rail terminal in 
Philadelphia (1:03 A.M. March 21 to 5:45 A.M. March 26). May the reclaim 
for per diem of % day be certified or should the disallowance be sustained? 


Section 6.9(¢) of the Standardized Government Travel Regulations, 
as amended effective May 1, 1960, is as follows: 
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Generally for computing per diem allowances official travel begins when the 
train, airplane, boat, or other conveyance is scheduled to depart from its depot, 
airport, or dock and ends when the train, airplane, boat, or other conveyance 
actually arrives at its depot, airport, or dock at the conclusion of a trip. How- 
ever, the following exceptions are authorized : 

(1) When a traveler uses an automobile or other nonscheduled means of 
transportation between his office, home, or other point of departure and a depot, 
airport, or dock located more than fifty miles distant (determined by usually 
traveled motor route), official travel for computing per diem allowances begins 
when the employee actually leaves his home, office, or other point of departure 
and ends when he returns from such depot, airport, or dock to his home, office, 
or other point at the conclusion of his trip. 

(2) When a traveler uses an automobile or other nonscheduled means of 
transportation between his office, home, or other point of departure and a tempo- 
rary duty station, official travel begins at the time the traveler leaves his home, 
office, or other point of departure and ends when the traveler returns to his 
home, office, or other point by automobile or other nonscheduled conveyance at 
the conclusion of his trip. However, when the time of departure is within thirty 
minutes prior to the end of a quarter day, or the time of return is within thirty 
minutes after the beginning of a quarter day, per diem for either such quarter 
day shall not be allowed in the absence of a statement with the travel voucher 
explaining the official necessity for the time of departure or return. 


Under the regulations the time when per diem commences generally 
is the scheduled time of departure of the train from the depot or the 
plane from the airport or the ship from the dock, as the case may be. 
The only exceptions enumerated in the regulation relate to situations 
in which (1) the distance between the point of departure and the 
carrier’s terminal is in excess of fifty miles, or (2) the traveler per- 
forms the entire travel between the point of departure and the tempo- 
rary duty station by automobile or other nonscheduled means of 
transportation. While the regulation does not specify the terminal or 
scheduled departure and arrival point of the carrier in a case when 
some “other conveyance” (a conveyance other than train, plane or 
ship) is used, the general intent of the regulation appears to be that 
per diem would start at the scheduled hour of departure from the 
terminal utilized by the “other conveyance” and would terminate when 
the “other conveyance” actually arrives at its terminal. For example, 
where a bus is the conveyance actually used and the traveler boards 
the bus at its terminal, per diem would commence at the scheduled 
departure time of the bus from the terminal. However, if a traveler 
merely boards a local bus at a pickup point it would not appear that 
any per diem would be payable because the pickup point could not be 
regarded as a terminal and the departure time from such point 
ordinarily would not be scheduled. 

It is clear that under the regulation as worded each case must be 
determined upon the basis of its own facts and circumstances and no 
general rule applicable in all cases may be prescribed by our Office 
declaring that per diem would be payable when certain designated 
means of transportation are used but would not be payable when other 
designated means are used. In fact, whether the use of a particular 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 131 


means of transportation would entitle an employee to per diem might 
vary in different localities or geographical areas or, as pointed out 
above, depending upon where the particular conveyance is boarded. 

The information on the vouchers covering the claims of Mr. Mac .\. 
Campbell and Mr. Henry FE. Yost and the accompanying explanations 
of the circumstances pertaining to the travel involved do not provide 
an adequate basis for a determination concerning the propriety of 
certification of such vouchers. If you will advise us whether the air- 
port limousine utilized in Mr. Campbell’s case and the Public Service 
Coordinated Transport utilized in Mr. Yost’s case operated on time 
schedules between the points in question and whether each of the 
travelers boarded the respective conveyance utilized by him at a termi- 
nal so that the scheduled departure time appropriately could be de- 
termined in each case, we then should be in a position to advise you 
concerning the propriety of certifying the vouchers for payment. 

The Donald B. Moyer voucher may be certified for payment, if 
otherwise correct, since his travel to and from the railroad depot in 
Philadelphia was by a commuter train which clearly appears to have 
been a scheduled means of transportation within the meaning of the 
regulation. 

Concerning the reclaim voucher of Donald A. Parsons, it appears 
that he traveled from his residence to a bus depot at East Aurora, 
New York, where he caught a bus (Genesee Bus Line) to Buffalo, 
New York. On his return from Buffalo to East Aurora he traveled 
via Greyhound Bus Line. We assume that both bus lines operated 
on a schedule between East Aurora and Buffalo. While your letter 
clearly indicates that Mr. Parsons boarded the bus leaving Fast 
Aurora for Buffalo at the terminal in East Aurora, you furnished no 
information concerning the point where he boarded the Greyhound 
bus in Buffalo on his return journey to East Aurora. Ilowever, we 
understand that Mr. Parsons would have boarded the Greyhound bus 
at its terminal in Buffalo in order to have procured return transpor- 
tation on that bus to East Aurora. It therefore appears that he 
utilized scheduled transportation from East Aurora to Buffalo on 
the outgoing trip and from Buffalo to East Aurora on the return 
trip. Upon that basis this voucher also may be certified for payment. 

The vouchers transmitted here with your request are returned with 
the exception of the one in favor of Henry E. Yost which we will 
retain pending the receipt of additional information from you. Should 
you care to resubmit the questionable item on the Campbell voucher 
when you have obtained the additional information required, we 
shall then advise you concerning the propriety of certifying that item 
for payment. Inthe meantime you may wish to certify the remainder 
of the voucher. 


596896 O-62—11 
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Bids—Failure to Furnish Something Required—Complete 
Technical Data 

The inadvertent omission from descriptive data of a certain part of equipment 
which was specifically required to be included in the technical data so that the 
contracting agency could determine whether the specifications could be satisfied 


by the equipment proposed to be furnished may not be regarded as a minor 
omission which should not be questioned. 


An inadvertent om‘ssion in the descriptive data submitted by a bidder which 
made his bid nonresponsive to the invitation may not be regarded as a mistake 
which can be corrected under rules governing correction of mistakes in bids. 


Technical data required to ke submitted with a bid for purposes of bid evalua- 
tion as distinguished from material required for a determination of the bidder’s 
responsibility must be regarded as a part of the bid so that failure to include 
the required information in the technical data makes the bid nonresponsive to 
the invitation. 


The proper criterion for determining whether the omission from the descriptive 
data of a certain part of equipment, which was specifically required to be included 
by the terms of the invitation, may be regarded as an informality not affecting 
price or quality is the difference between what is offered on the face of the 
bid and what is required under the invitation; therefore, in view of the specific 
requirement for the submission of technical data, the bidder's failure to include 
all the equipment necessary for an evaluation of the bid may not be considered 
an informality which may be waived. 


A statement in a letter subm'tted with a bid that the equipment offered meets 
the requirements of the specifications, notwithstanding that the technical data 
submitted with the bid did not include certain equipment specifically required 
by the invitation, does not overcome the omissions in the bid data. 


The rejection of a bid as nonresponsive to the invitation because the bidder 
failed to include a certain part of equipment in the technical data required to 
be furnished with the bid for purposes of bid evaluation was proper. 


To Speiser, Satinsky, Gilliland & Packel, August 25, 1960: 


Jerrold Electronics Corporation, whom you represent, has protested 
the rejection by the National Aeronautics and Space Administration 
of its bid submitted in response to Invitation for Bids No. P-33 issued 
April 29, 1960, for the construction of a closed circuit television sys- 
tem at NASA Wallops Station, Wallops Island, Virginia. 

Bids were opened in accordance with the terms of the invitation, as 
amended, on June 10, 1960. Fourteen bids were submitted within 
the specified time. The Jerrold Electronics Corporation bid was the 
third lowest. It was determined, however, that the three lowest bids 
were not responsive and award was made on.June 17, 1960, to the 
fourth lowest bidder, Dage Television Division of Thompson, Ramo 
and Woolridge Company. 

So far as we are aware, no objection has been raised to the deter- 
mination that the two lowest bids are not responsive. It is your 
contention that the Jerrold bid is responsive and, in view of the 
rejection of the first two, becomes the lowest responsive bid and, thus, 
should have received the award. 

The specific reason given for the rejection of the Jerrold bid is that 
the bidder proposed to employ in its unit the Raytheon Microwave 
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Relay Equipment, Model KTR-1000 A/R. It is conceded by all 
parties that this unit without the use of equalizing amplifiers fails to 
provide the video frequency responses required by the specifications. 
You contend, however, that Jerrold intended to utilize Foto Video 
Equalizing Amplifiers Model U 30-C which you state would provide 
the frequency response required. The equalizing amplifiers were not 
listed in the descriptive data to be submitted under the terms of the 
invitation with each bid. The contracting officer therefore deter- 
mined that the responsiveness of the bid would have to be decided on 
the basis of the unit in accordance with the data submitted, i.e., with- 
out consideration of the use of the equalizing amplifiers; accordingly. 
the bid was rejected. 

It is your position that the responsiveness of the Jerrold bid should 
have been based upon the unit offered together with the equalizing 
amplifiers which you state were inadvertently omitted from the de- 
scriptive material. We proceed to consider the merits of your con- 
tentions on the basis that the unit offered by you would in fact meet 
all of the specification requirements, if the specified equalizing ampli- 
fiers were also supplied, an assumption which does not appear to be 
universally accepted. 

The following provisions appear on pages 2 and 3 of the invitation 
as NOTES “B” and “C”— 

Note “B”: 
The following data is required for evaluation of bids: 


1. Overall system layout including all technical data to support the proposed 
design. This layout shall clearly indicate amplifier locations, cable lengths be- 
tween amplifiers, cable routing, cable characteristics and microwave links and 
location of equalizers and distribution amplifiers. 

2. Names and addresses of all subcontractors. 

3. A complete list of cach system unit (amplifier, camera, camera control unit, 
pan-tilt mechanism, tripod monitor, cable, ete.) by manufacturer and type 
number. To this list shall be attached manufacturer’s descriptive technical 
literature, and any other technical data necessary to establish that the unit 
will satisfy the specified unit and/or system performance. 

Note “C”: 

Bidders are cautioned that the above requirements for the submission of data 
should be strictly complied with. Failure to submit the data may be cause for 
rejection of the bid. When it is in the best interest of the Government infor- 
malities in data furnished may be corrected prior to award if such informalities 
do not affect the price or quality. 


You contend first that, notwithstanding the stated requirement to 
provide information, it is a physical impossibility to include every nut 
and bolt in the technical data. Therefore, the omission from the tech- 
nical data of any reference to the equalizing amplifiers which repre- 
sent slightly in excess of 1 percent of the total bid price should not be 
questioned. Since such amplifiers are required in all microwave sys- 
tems, you state that it should have been assumed equalizing amplifiers 
would be included just as it should be assumed that appropriate line 
cords to plug in television cameras would be included. 
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While there is no specific mention of such items as line cords or 
plugs, Note B in paragraphs 1 and 3 specifically required information 
with respect to amplifiers. Also, paragraph 3 requires the submission 
of technical data necessary to establish that the unit will provide the 
required performance. While it is conceded that all microwave sys- 
tems require some kind of equalizing amplifiers, it is significant to 
note that all equalizing amplifiers do not have the same performance 
capability and detailed information with respect to such amplifiers 
would be required in order to determine whether the specifications 
could be satisfied by the proposed unit. Thus, we cannot agree that 
the failure to include the equalizing amplifiers in the required data 
should be regarded as a slight omission not to be questioned. Cf. 
B-135865, October 13, 1958. 

Next, it is urged that even if the omission is questioned it should be 
regarded as a mistake which may be corrected. You state that the 
worksheets used by Jerrold personnel in preparation of the bid clearly 
indicate that the equalizing amplifiers were intended for use and were 
considered in arriving at the bid price. You offer the worksheets fox 
examination to establish the nature of the mistake and the intended 
bid, citing our decision, B-126463, January 16, 1956, in support of 
your position that this is the type of error which may be considered 
for correction. 

The cited decision involves a situation where a construction con- 
tractor failed to insert a price opposite one of the many items in the 
invitation. Correction of the omission was allowed on the same basis 
that an unintended price could have been corrected in the proper 
circumstances. To permit consideration for correction, however, a bid 
must be responsive in the form in which it is submitted. In other 
words, a bid which is nonresponsive on its face may not be considered 
for correction regardless of the circumstances. 38 Comp. Gen. 819. 
Accordingly, the omission may not be remedied under the rules gov- 
erning correction of mistakes in bid. 

You next point out that the data are required to be submitted under 
Note B for “evaluation” of the bid. You conclude from this provision 
that the data do not form an integral part of the bid but should be 
regarded only as aids to determine that the specifications will be com- 
plied with. You state that the situation is controlled by our reasoning 
in B-132399, August 28, 1957 (37 Comp. Gen. 143), which you con- 
tend supports your position. In the cited case the data were by the 
specific language of the invitation not a part of the bid. We held, 
therefore, that such data were required for determination of the 
bidder’s responsibility rather than the bid’s responsiveness, and that 
responsibility unlike responsiveness could be based on data submitted 
after bid opening. In the Wallops Island procurement the data are 
specifically required for evaluation of bids. Unless bids are evaluated 
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solely on the basis of their content at the time of bid opening the com- 
petitive bid system would soon lose its integrity because, contrary to 
the purposes of the advertising statutes, the effect would be that bids 
could be varied after opening and prior to award. See United States 
v. Brookridge Farm, 111 F. 2d 461; 17 Comp, Gen. 554. Therefore, 
the data must be regarded as a part of the bid. 

As you point out, Note C states that failure to submit the required 
data “may be cause” for rejection of a bid but informalities may be 
waived if they do not affect price or quality. You allege that there is 
no variance of price or quality in this instance since Jerrold in sub- 
mitting its bid intended to provide the required quality at the offered 
price. Therefore, you state, the failure to submit the descriptive data 
for the equalizing amplifiers should be regarded as an informality. 

Notwithstanding the apparent discretion conferred on the contract- 
ing officer in the invitation for bid to determine whether the failure to 
comply may be regarded as an informality, where the language of an 
invitation requires the submission of data with the bid any failure to 
comply therewith must be regarded as material. 39 Comp. Gen. 595, 
597; B-141630, January 27, 1960. In any case, we must take strong 
exception to your view that whether the failure to comply affects price 
or quality should be based on a comparison of what the bidder in- 
tended and what the invitation required. The proper criterion for 
determining whether an omission or a variance may be regarded as an 
informality not affecting price or quality is the difference between 
what is offered on the face of the bid and what is required by the terms 
of the invitation. See 30 Comp. Gen. 179. 

Finally, there has been presented for our consideration whether the 
statement included in a letter submitted with and as part of the Jerrold 
bid that, “This system of microwave will completely meet the require- 
ments of the specifications,” is an over-all offer to comply, overcoming. 
any inadequacies in required descriptive data. We think that the 
quoted statement should be regarded as the assertion of a conclusion 
rather than as an offer to perform in strict accordance with the speci- 
fications notwithstanding any omissions or variances in the bid data. 
In any case, even accepting the statement as an over-all offer to comply, 
it cannot be regarded sis overcoming the specific provisions of the 
invitation for the furnishing of material data. 36 Comp. Gen. 415, 
417; B-158462, March 9, 1959. 

The drafting of proper specifications is within the province of the 
contracting agency. Consistent with such authority the invitation 
may properly require that descriptive data accompany each bid. In 
this case the requirement specifically included amplifiers proposed to be 
utilized by the bidder. Further, the data concerning the equalizing 
amplifiers proposed to be used by Jerrold are regarded by the con- 
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tracting agency as necessary in the evaluation of the bid. In the 
circumstances, failure to submit the required information with the bid 
requires that the bid be rejected. See 37 Comp. Gen. 763. 

Accordingly, we must conclude that there has been presented no basis 
upon which we may legally object to the action taken by the con- 
tracting officer. 


[b-123382] 


Military Personnel — Dual Compensation — Retired Pay 
Under the Act of April 3, 1939—Palmer Case—Application 


The holding in Palmer vy. United States, Ct. Cl. No. 356-58, decided January 20, 
1960, that a former officer of the Army of the United States, who was retired for 
physical disability under the act of April 3, 1939, had no status in the reserve 
components of the Armed Forces and that he did not receive his retired pay 
from laws relating to reserve components within the meaning of 10 U.S.C. 371b 
to exempt him from the dual compensation restrictions in section 212 of the 
Economy Act of 19382, 5 U.S.C. 59a, is tantamount to a conclusion that the 1939 
act is not a law relating to reserve components under the rule of T’anner v. 
United States, 129 Ct. Cl. 792, and creates doubt as to the propriety of paying 
retired pay under the 1939 act to reservists and Army of the United States 
personnel and similar personnel of the Air Force, where such persons are other- 
wise within the dual compensation restrictions; accordingly, until the position 
of the court is clarified, further payments of retired pay under the 1939 act 
during periods of Federal employment should not be made; however, payments 
made in good faith prior to November 1, 1960, will not be questioned. 35 Comp. 
Gen. 497 ; 36 id. 808; 38 id. 741; and other decisions in conflict with this decision 
are modified. 


A member of the uniformed services who, while serving as a Reserve officer, 
is retired for physical disability or otherwise and becomes entitled to retired 
pay by reason of service in a reserve component, under statutory provisions 
other than the act of April 3, 1939, as amended, 10 U.S.C. 3687 and 8687, is not 
subject to the dual compensation restrictions of section 212 of the Economy Act 
of 1932, 5 U.S.C. 59a, even though his membership in the Officers’ Reserve Corps 
or the National Guard has terminated. 


To the Secretary of Defense, August 26, 1960: 


Reference is made to letter of July 8, 1960, from the Deputy Assist- 
tant Secretary of Defense (Comptroller), requesting decision as to 
whether the rule stated in 36 Comp. Gen. 808, relating to the proper 
application of the dual compensation statutes to reserve officers retired 
under statutes other than Chapter 67 of Title 10 of the U.S. Code, 
should continue to be followed in view of the decision of January 20, 
1960, of the Court of Claims in the case of Palmer v. United States, 
Ct. Cl. No. 356-58, decided January 20, 1960. 

Four specific questions upon which decision is requested are set out 
and discussed in Committee Action No. 268 of the Military Pay and 
Allowance Committee, Department of Defense, a copy of which was 
transmitted with the letter of July 8, 1960. The questions are as 
follows: 

1. Do the dual compensation statutes apply to reserve officers retired for 
physical disability under the provisions of any law providing for such retirement? 

2. Is a reserve officer retired pursuant to Title II of the act of 29 June 1948 


(62 Stat. 1087 [1084], 10 U.S.C, 3911 and 8911) subject to the provisions of 
Section 212 of the act of 30 June 1932, 5 USC 59a? 
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3. Is a reserve retired officer exempt from the dual compensation limitations, 
regardless of the law under which he was awarded retired pay, if he once held 
membership in the Officers’ Reserve Corps or National Guard, as distinguished 
from AUS, even though such membership has been terminated and he now has no 
dejure membership status within the meaning of 36 Comp. Gen. 808? 

4. In the event of a negative reply may the decision be applied on a prospective 
basis in cases where the ruling contained in 36 Comp. Gen. 808 has been 
followed? 


The Court of Claims, in its opinion of November 2, 1954, in the case 
of Tanner v. United States, 129 Ct. Cl. 792, held that Tanner, a reserve 
officer who was receiving retired pay under authority contained in 
Title III of the act of June 29, 1948, 62 Stat. 1087, 10 U.S.C. 1036, was 
not subject to the dual compensation provisions of section 212 of the 
Economy Act of June 30, 1932, as amended, 5 U.S.C. 59a, because 
he had the benefit of the provisions of section 1(b) of the act of July 
1, 1947, 10 U.S.C. 371b, which provided that members of reserve 
components could hold civilian employment with the Government 
and receive their compensation incident to that employment “in addi- 
tion to any pay and allowances to which he may be entitled under the 
laws relating to the Officers’ Reserve Corps.” We have been following 
that case. See 35 Comp. Gen. 497. 

After the Z’anner case was decided by the Court of Claims, the 
case of Madden v. United States, 138 Ct. Cl. 873, came before that 
court. Madden was a member of the Officers’ Reserve Corps of the 
Army but was retired for physical disability under the provisions 
of section 5 of the act of April 3, 1939, 53 Stat. 557, 10 U.S.C. 456, 
which provided, among other things, that all officers of the Army of 
the United States (other than the Regular Army), if they suffered 
disability in line of duty while in active military service for more 
than 30 days, should receive the same retired pay as officers of the 
Regular Army of corresponding grades and length of service retired 
for physical disability. Before-that case was decided, a decision was 
rendered on February 14, 1957, in the case of United States v. Tome, 
148 F. Supp. 489, in the United States District Court, Southern 
District of California, Central Division. Toma was a member of the 
Officers’ Reserve Corps of the Army but received retired pay for 
disability under the provisions of section 5 of the act of April 3, 1939. 
The court held, on the basis of the 7anner case, that the Government 
could not recover from him the compensation which he received inci- 
dent to his civilian employment with the Veterans Administration. 
A judgment without opinion was rendered on May 8, 1957, in the case 
of Madden v. United States (138 Ct. Cl. 873) in the plaintiff’s favor 
on a stipulation by the parties. We decided to follow the view of 
the court in the Zoma case and in our decision of June 11, 1957, 36 
Comp. Gen. 808, we extended the rule stated in 35 Comp. Gen. 497, 
to make it apply to cases of reservists whose retired pay is authorized 
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under statutory provisions other than those of Title III of the act 
of June 29, 1948, in addition to those already within the rule whose 
retired pay is authorized under that Title. Thus, we decided that 
the rule announced in the Z'anner case, would apply in cases like the 
Toma case where retired pay was received under the act of April 3, 
1939, for any period of employment during which the claimant actu- 
ally held a de jure status in the Reserves. 

In the decision rendered on January 14, 1959, by the Court of 
(laims in the case of Bowman, et al. v. United States, Ct. Cl. No. 108- 
58, in favor of Nathan Reed Warthen, plaintiff No. 5, the court stated 
(referring to its earlier decision in Sarles v. United States, Ct. Cl. 
No. 353-56, decided March 5, 1958), that the 1947 act, properly inter- 
preted, covers any person who has become entitled to retired pay “by 
reason of service in a Reserve component.” In our decision of May 1, 
1959, 388 Comp. Gen. 741, we held (quoting the syllabus) that— 

The holding in the case of Henry L. Bowman, et al. v. United States, C. Cls. 
No. 108-58 (referred to as the Warthen case), which further extended the rule 
in the Tanner case, 129 C. Cls. 792, to exempt former reserve officers of reserve 
components of the uniformed services as distinguished from de jure reserve 
officers from the dual compensation restrictions in section 212 of the Economy 
Act of 1932, 5 U.S.C. 59a, will be followed in the settlement of similar claims 
for retired pay under Title III of the Army and Air Force Vitalization and 
Retirement Equalization Act of 1948 by former reserve members for periods while 
they were concurrently employed by the Federal Government; however, pend- 
ing further litigation of the issue in the Leonard case, 136 C. Cls. 686, which 
deals with a discharged former officer of the Army of the United States entitled 


to receive disability retired pay under the act of April 3, 1939, 10 U.S.C. 456 
(1946 Edition), such claims will not be allowed. 


In other words, since that time we have regarded the act of April 8, 
1939, as being a law relating to the reserve components within the 
meaning of section 1(b) of the act of July 1,1947. We have considered 
that the rules to be followed with respect to members of the Army of 
the United States without component were different, however, and 
that such members entitled to retired pay could receive that pay, ir- 
respective of the dual compensation restrictions of the 1932 Economy 
Act, during a period of employment, only as long as they continued 
to have a status in the Army of the United States. That conclusion 
was based on the provisions of the act of September 22, 1941, 55 Stat. 
728, 10 U.S.C. 484, 506(d) note, which provided : 

That any person appointed as an officer in the Army of the United States under 
the provisions of this Act shall receive the same pay and allowances and be 


entitled to the same rights, privileges, and benefits as members of the Officers’ 
Reserve Corps of the same grade and length of service: * * * 


Payment of retired pay during a period of employment when no Army 
of the United States status existed, was denied on the basis of the 
decision of November 7, 1956, of the Court of Claims in the case of 
Leonard v. United States, 136 Ct. Cl. 686, certiorari denied, 353 U.S. 


976. 
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The officer whose status was considered in the Palmer case was 
appointed and commissioned in the Army of the United States with- 
out component pursuant to the provisions of the act of September 22, 
1941, mentioned above. On July 12, 1946, he was relieved from active 
duty and retired for physical disability under the act of April 3, 1939. 
In accordance with the rules stated above, he was allowed retired 
pay for that part of his period of employment during which he had a 
status in the Army of the United States but, on the basis of the 
Leonard case, was denied such pay for the remainder of that period. 
The court stated that Palmer had no status in the reserve components 
of the Armed Forces and that he did not receive his retirement pay 
from laws relating thereto. Hence, it was concluded that his position 
did not place him within the exemption to the Eeonomy Act as per- 
mitted under the 7'anner case and like cases. 

It is our view that the decision of the Court of Claims in the Palmer 
case is tantamount to a conclusion, at least in the circumstances in 
that case, that the act of April 3, 1939, is not a law relating to the 
reserve components within the meaning of the rule in the 7’anner case. 
The decision in the Palmer case creates doubt, therefore, as to the 
propriety of paying retired pay under the 1939 act, as amended (now 
codified as 10 U.S.C. 3687 and 8687), to reservists and Army of the 
United States personnel and similar personnel of the Air Force, where 
such persons are otherwise within the dual compensation restrictions 
of the Economy Act. We find no basis under the language used by the 
court in the Palmer case (and in the concurring opinion) for distin- 
guishing between a member of the Army of the United States paid re- 
tirement pay under the provisions of the 1939 act and a reservist paid 
under the same law. Accordingly, we must conclude that, until such 
time as the position of the court is clarified, further payments of this 
type should not be made under those statutory provisions. 

In consonance with the views expressed above, you are advised that 
if a Reserve officer is retired for physical disability or otherwise, and 
becomes entitled to retired pay by reason of service in a reserve com- 
ponent, under statutory provisions other than the 1939 act, as 
amended, 10 U.S.C. 3687 and 8687, he is not subject to the dual com- 
pensation restrictions of section 212 of the act of June 50, 1932, 5 
U.S.C. 59a, even though his membership in the Officers’ Reserve Corps 
or the National Guard has terminated. Compare 39 Comp. Gen. 280. 
Questions 1, 2, and 3 are answered accordingly. 

To the extent that any of our prior decisions are in conflict with the 
views expressed herein, such decisions no longer will be followed. It 
is understood, however, that information as to the retired personnel 
concerned who might be employed by the Government may not be on 
file in the administrative offices and that such personnel may have to 
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be contacted before it can be determined whose retired pay should be 
stopped or reduced on the basis of this decision. While no payments 
of retired pay known to be inconsistent with this decision are au- 
thorized to be made, otherwise proper payments made in good faith 
prior to November 1, 1960, and prior to receipt of information that 
such payments would be inconsistent with this decision will not be 
questioned in the audit of disbursing officers’ accounts. Question 4 is 
answered accordingly. 


[B-142405] 


Military Personnel—Military Assistance Advisory Groups— 
Travel Expenses—Counterpart Fund Use 


The travel of members of the Army, who are assigned to Military Assistance 
Advisory Groups established under the Mutual Security Act of 1954, is governed 
by the directions in the travel orders, and the use of counterpart funds for such 
travel does not entitle the members to more or greater rights than are provided 
by the Joint Travel Regulations; therefore, a member whose travel orders 
directed return via the Atlantic route and provided that travel time in excess of 
constructive air travel time was chargeable to leave, and who was furnished 
transportation paid from counterpart funds and mileage for land transportation 
in the United States, is not entitled to additional payment apd since the mem- 
ber’s claim for baggage handling charges covers items incurred on behalf of the 
dependents, which are not reimbursable, no amount may be allowed as reimburs- 
able expenses. 


To Lieutenant Colonel James R. Raber, Department of the Army, 
August 26, 1960: 


Reference is made to your letter dated March 21, 1960, requesting 
review of that part of our settlement dated February 25, 1960, which 
disallowed your claim for reimbursement of travel expenses for travel 
performed by you and your dependents from Phnom Penh, Cambodia, 
to Fort Lee, Virginia, during the period May 2 to July 9, 1959. 

By orders dated April 24, 1959, you were relieved from assignment 
with the United States Army Element, Military Assistance Advisory 
Group, Phnom Penh, Cambodia, and reassigned to duty at Fort Lee, 
Virginia. The orders provided for concurrent travel of your de- 
pendents to the East Coast Port of Entry, New York, New York, and 
authorized you to visit the following countries en route to continental 
United States: Thailand, Pakistan, Lebanon, Italy, Spain, France, 
and Great Britain. The orders also provided that travel time in ex- 
cess of the constructive air travel time from Phnom Penh, Cambodia, 
to New York, was chargeable as leave. Travel by commercial air- 
craft or surface carrier was authorized. During the period May 2 to 
12, 1959, you traveled from Phnom Penh, Cambodia, to London, Eng- 
land, with stopovers at Bangkok, Thailand; Karachi, Pakistan; An- 
kara, Turkey; Rome, Italy; Barcelona and Madrid, Spain; and 
Paris, France. On May 14, 1959, you went by rail to Southampton, 
England, where you embarked for the United States on the SS 
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United States. You arrived at New York, New York, on May 18, 
1959, and traveled to Chicago, Illinois, by commercial air at personal 
expense. On May 20, 1959, you traveled by private automobile from 
Chicago to Valparaiso, Indiana, where you remained until July 6, 
1959. On that day you commenced travel by automobile to Fort Lee, 
Virginia, and arrived there on July 9, 1959. 

You and your dependents were furnished transportation from 
Phnom Penh, Cambodia, to New York, New York. The cost of such 
transportation and the cost of shipping excess baggage was paid from 
currency contributed by the Cambodian Government. By the settle- 
ment dated February 25, 1960, you were allowed the sum of $40.02 
representing per diem at $9 a day for two days’ constructive air travel 
time from Cambodia to San Francisco, California ($18), and mileage 
for your travel from New York, New York, to Fort Lee, Virginia 
($22.02). You were paid by the Department of the Army for the 
travel of your dependents from New York to Fort Lee. 

In your letter of March 21, 1960, you state that while you preferred 
to return to the United States via the Pacific route, you were directed 
to return via the Atlantic route because it cost the Government less for 
your travel] and you were warned that if you requested permission and 
traveled via the direct route to San Francisco, California, you would 
be charged with the excess cost of such travel. On such basis, and 
since the cost of transportation for you and your dependents from 
Cambodia to New York was paid out of currency contributed by the 
Cambodian Government, it is your view that you are entitled to addi- 
tional reimbursement for incidental expenses and travel cost as listed 
on your claim voucher. 

Except as may otherwise be provided by statute, the travel of mem- 
bers of the uniformed services on official business at Government ex- 
pense is governed by the Joint Travel Regulations issued pursuant 
to section 303(a) of the Career Compensation Act of 1949, 87 U.S.C. 
253 (a). 

Army Regulations 1-75, dated September 4, 1956, issued pursuant 
to Department of Defense Directive 5132.3, dated July 22, 1957, set- 
ting out general policy directives relating to the Military Assistance 
Program provides generally (paragraph 13a) that the travel of mili- 
tary personnel assigned to Military Assistance Advisory Groups will 
be in accordance with the Joint Travel Regulations and Army Regula- 
tions 55-31. Where, however, maximum utilization of loca] currency 
is directed, the use of Government transportation is not required for 
Military Assistance Advisory Group personnel. The cited regula- 
tions (paragraph 13b) require the maximum use of local currency for 
travel. These special regulatory provisions appear designed to imple- 
ment the provisions of the Mutual Security Act of 1954 and section 
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411 of that act, 68 Stat. 846, as amended, 22 U.S.C, 1931, provides 
that whenever possible the expenses of administration of the Military 
Assistance Program shall be paid for in the currency of the nation 
where the expense is incurred, and that funds made available for the 
purpose of the program may be used for expenditures outside the 
continental limits of the United States for the procurement of supplies 
and services and for other administrative and operating purposes 
(other than compensation of personnel) without regard to the provi- 
sions of laws and regulations governing the obligation and expendi- 
ture of Government funds as may be necessary to accomplish the 
purpose of the program. Accordingly, your right to transportation is 
for determination on the basis of the travel as directed by your orders. 
The use of contributed funds does not entitle you to more or greater 
rights than provided by the Joint Travel Regulations for such travel. 

Thus, under your orders you were entitled to reimbursement for 
authorized expenses involved for travel as actually performed by you. 
You and your dependents were furnished transportation from Phnom 
Penh, Cambodia, to New York, New York, and the settlement dated 
February 25, 1960, allowed you mileage for your travel from New 
York to Fort Lee, Virginia, plus per diem for two days’ constructive 
air travel time from Cambodia to the United States. Hence, no 
additional amount for transportation or mileage may be allowed on 
your claim. Also, you are not entitled to additional per diem since 
your orders of April 24, 1959, specifically provided that travel time 
in excess of the constructive air travel time from Cambodia to New 
York was chargeable to leave. 

You submitted with your claim voucher an itemized statement of 
expenses which you say were incurred for “unloading, movement, 
checking, loading and transport of baggage, and for transport of 
self and family,” during the period from May 2 to 20, 1959. In 
your explanation of these items of expense, you say that “Since all 
baggage for self and family was grouped together and handling 
charges paid accordingly, claim for reimbursement is included on 
voucher for the Sponsor, none on voucher for dependents.” 

Part I of Chapter 4 of the Joint Travel Regulations covers reim- 
bursable expenses for members of the uniformed services in a travel 
status. Paragraph 4400-1 of the regulations provides that, “The 
expenses specifically referred to in this Part are reimbursable in 
addition to the travel and transportation allowances authorized in 
this Chapter,” and that “Reimbursement of these expenses incurred 
on behalf of dependents is not authorized.” Since the statement of 
expenses submitted by you covers items incurred on your behalf and 
also on behalf of your dependents, we are unable to determine which 
items are reimbursable expenses under the requirements and limita- 
tions of the regulations. Hence, on the present record, no amount 
may be paid on your claim for these expenses. 
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Accordingly, the action taken in our settlement of February 25, 
1960, is sustained. 
[B-143542] 


Contracts—Sales—Remission of Liquidated Damages— 
Storage Charges—Authority 

Storage charges which were assessed against a purchaser for delay in the 
removal of Government surplus property on the basis of rates stipulated in the 
sales contract, which rates were derived from motor freight tariffs applicable 
to carriers required to store freight, may be regarded as in the nature of liqui- 
dated damages and, even though the purchaser did not remove the property 
until the charges for storage were in excess of the purchase price, this does 
not establish that the agreed storage rates are wireasonable so as to constitute 
a penalty rather than valid liquidated damages. 


In the absence of any indication that the provision for the remission of liqul- 
dated damages in section 10(a) of the act of September 1, 1950, 41 U.S.C. 256a. 
is limited to procurement contracts, it may be regarded as applicable to all 
types of contracts, including sales contracts, and consideration may be given 
under 41 U.S.C. 256a for the remission of liquidated storage charges assessed 
against a purchaser for delay in the removal of Government surplus property 


To the Secretary of the Army, August 30, 1960: 


Reference is made to letter of July 19, 1960, from the Assistant Sec- 
retary (Logistics), requesting a decision concerning the assessment of 
accrued storage charges for delay in removal of items 90 through 94, 
purchased by Samuel Kass, Inc., on spot bid sale No. 30-127-S-60-4, 
and item 15, purchased by American Handling Equipment, Inc., on 
spot bid sale No. 30-127-S-60-17. 

Clause 7 of the General Sale Terms and Conditions of each of the 
two contracts provides that if the purchaser fails to remove the prop- 
erty within the specified time the Government shall have the right to 
charge the purchaser and collect upon demand a reasonable storage 
charge if the property is stored on premises owned or controlled by the 
Government, or to store the property elsewhere for the purchaser's 
account. Also, this clause provides that in addition to these rights 
the Government may, after the expiration of 30 days after the date 
specified for removal and upon 10 days’ written notice, resell the prop- 
erty and apply the proceeds therefrom against the storage and any 
other costs incurred for the purchaser’s account. With respect to 
storage charges, each contract provided further as follows: 


The Government shall have the right to charge the purchaser and collect upon 
demand storage charges for all property not removed within 20 calendar days 
after notice of award (time to be computed from the date of mailing said notice). 
Storage charges will be computed on the following basis: For each of the first 
five days, or fraction thereof including Sundays and Holidays (National, State 
or Municipal), three and three-quarters cents ($.03%,) per one hundred (100) 
pounds or fraction thereof. For the sixth and each succeeding day or fraction 
thereof including Sundays and Holdays (National, State or Municipal), seven 
and one-half ($.0744) per one hundred (100) pounds or fraction thereof. The 
minimum storage charge for property held beyond the twenty (20) days period 
will be one dollar and twenty-one cents ($1.21). 
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Samuel Kass, Inc., delayed in removing items 90 through 94 (2,513,- 
846 insulator cleats) purchased on spot bid sale No. 30-127-S-604 
for $1,377.88, for a period of 95 days beyond the time specified in the 
contract for removal of the property. As a result of the delay, stor- 
age charges in the amount of $22,337.59 have accrued in accordance 
with the rate set forth in the contract. The contracting officer has 
denied a request by the purchaser for a 14-day extension in the removal 
date. The purchaser indicated in its letter of January 12, 1960, that 
it was experiencing difficulty with its truckman. 

American Handling Equipment, Inc., delayed in removing item 15 
(4,000 pallets), purchased on spot bid sale No. 30-127-S-60-17 for 
$2,684, for a period of 36 days beyond the time specified in the contract 
for removal of the property. Asa result of the delay, storage charges 
in the amount of $6,565.43 have accrued in accordance with the rate 
set forth in the contract. In its letter of April 1, 1960, the purchaser 
requested an extension in the time specified for removal because of bad 
weather the previous month but the request was denied by the con- 
tracting officer. 

The questions presented in regard to the assessment of storage 
charges are (1) whether these charges amount to a penalty; and (2) 
whether the provisions of 10 U.S.C. 2312 or 41 U.S.C. 256a extend to 
the remission of liquidated storage charges under contracts for the 
sale of surplus Government property. 

The courts have held that where a purchaser permits goods to re- 
main an unreasonable time on the property of the seller after the sale 
has been consummated there arises an implied contract to pay for 
storage. Ducey Lumber Co. v. Lane, 25 N.W. 568; and Frazier v. 
Southern Counties Gas Co., 226 P. 833. Also, it has been held that the 
recovery by a seller for storage of goods for a purchaser must be 
limited to reasonable warehouse charges and must not be governed by 
the value of the space occupied by the goods in the seller’s building. 
Dreyfuss v. Foster et al.,3 N.Y. S. 54. 

The contracts of sale in these cases embodied these principles of law 
in that clause 7 of each contract specifically provided that the Govern- 
ment had the right to collect reasonable storage charges if the prop- 
erty was stored on premises owned or controlled by the Government, 
or to store the property elsewhere for the purchaser’s account. The 
question then remaining is whether the stipulated storage rate is a 
reasonable one. Not only did the purchasers agree to the storage rates 
set out in the contracts, but it is reported that the rates here involved 
are derived from the motor freight tariffs which are applicable when 
a carrier is required to store freight. In cases involving demurrage 
permitted to be charged by carriers for nonremoval of freight, it has 
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been held that a rate agreed upon is to be regarded as in the nature of 
liquidated damages. See 29 Comp. Gen. 16. 

It is generally held that the validity of contract provisions must be 
determined from the facts and circumstances at the time the particular 
contract was entered into, and where the amount agreed upon as liqui- 
dated damages for delay in performance bears a reasonable relation to 
the damages that might be incurred thereby, the courts will hold that 
such a stipulation is valid and enforceable. See the cases cited in 21 
Comp. Gen. 529. There is no showing that the storage rates here are 
unreasonable and the fact that the property in these cases was not 
removed until the charges for storage were in excess of the purchase 
price in each case does not establish that the agreed storage rate was 
unreasonable and, therefore, a penalty. Also, there is nothing in the 
record to show that the Government could have taken any action to 
mitigate the damages; nor do the facts show that the contracting offi- 
cer has any legal basis for extending the removal date. 

With regard to the remission of liquidated storage charges (dam- 
ages) on an equitable basis, there is for consideration the question as 
to whether the provisions of 10 U.S.C. 2312 or 41 U.S.C. 256a are for 
application in these cases. As to 10 U.S.C. 2312, that section provides 
as follows: 


Upon the recommendation of the head of an agency, the Comptroller General 
may remit all or part, as he considers just and equitable, of any liquidated 
damages assessed for delay in performing a contract, made by that agency, that 
provides for such damages. 


This provision of law is contained in chapter 137 of the code entitled 
“PROCUREMENT GENERALLY,” indicating the entire chapter 
pertains to purchase contracts. In fact, section 2303 of Title 10 in this 
chapter specifically states that the chapter applies to the purchase, and 
contract to purchase, by any of the agencies named (including the 
Department of the Army) of all property and all services, as listed 
therein. The transactions in question are sales of property pursuant 
to authority delegated to the Defense Establishment by the Adminis- 
trator of the General Services Administration under the provisions of 
40 U.S.C. 484. Neither of these transactions involves a purchase of 
property and, therefore, the provisions of 10 U.S.C. 2312 are clearly 
not applicable to the cases here involved. 
As to 41 U.S.C, 256a, that section provides as follows: 


Whenever any contract made on behalf of the Government by the head of any 
Federal Agency, or by officers authorized by him so to do, includes a provision 
for liquidated damages for delay, the Comptroller General upon recommendation 
of such head is authorized and empowered to remit the whole or any part of such 
damages as in his discretion may be just and equitable. 


This code provision is section 10(a) of the act of September 5, 1950, 
64 Stat. 591. Section 10(b) of that act repealed section 306 of the 
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Federal Property and Administrative Services Act of 1949, 63 Stat. 
396, which dealt with the remission of liquidated damages on an equi- 
table basis. The codification note on 41 U.S.C. 256a stresses the fact 
that section 10 of the act of September 5, 1950, was not enacted as a 
part of the Federal Property and Administrative Services Act of 1949. 
The language of 41 U.S.C. 256a must be considered apart from any 
other provisions of law and since the section does not limit its applica- 
tion to procurement contracts it may be regarded as applicable to all 
types of contracts, which, of course, include sales contracts. Accord- 
ingly, consideration may be given under the provisions of 41 U.S.C. 
256a to the requests of the purchasers here involved for the remission 
of the liquidated storage charges as may be just and equitable. 
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Appropriations—Obligation—Contracts—Notice of Award 
Mailed to Wrong Bidder at End of Fiscal Year 


The inadvertent mailing of a notice of an award of a contract to the wrong 
bidder on the last day of a fiscal year did not impose any liability on either the 
Government or the intended contractor prior to the expiration of the availability 
of the fiscal year appropriation; therefore, inasmuch as the notice of award to 
the successful bidder was. not mailed until the first day of the new fiscal year, 
there was no valid and binding agreement between the parties prior to the new 
fiscal year within the meaning of section 1311 of the Supplemental Appropria- 
tion Act, 1955, 31 U.S.C. 200, to constitute a valid obiigation of the preceding 
fiscal year appropriation. 


To the Secretary of the Army, September 1, 1960: 


Reference is made to a letter dated August 2, 1960, from the Chief of 
Finance, File FINKE-B, requesting a decision in regard to a protest 
against the award of a contract to Metal Forming & Fabricating Com- 
pany under invitation for bids No. ENG-20-064-60-50 issued June 7, 
1960, as well as a decision whether, under the circumstances described 
therein, a contract if now entered into with that company would serve 
to obligate fiscal year 1960 funds. 

With regard to the obligation of fiscal year 1960 funds, it is stated 
that the letter notice of award to Metal Forming & Fabricating Com- 
pany was signed by the contracting officer on June 29, 1960. The 
notice of award was placed in the mail the following day; however, 
through error the envelope was addressed to Mechanical Heat & Cold, 
Inc., one of the unsuccessful bidders. On the morning of July 1, 
1960, the successful bidder was advised that notice of award had been 
mailed. At about noon on July 1, 1960, a representative of Mechan- 
ical Heat & Cold, Inc., came to the contracting office and requested an 
explanation as to why the bid of that company was not considered. 
After an explanation was furnished, he showed the envelope contain- 
ing the contract documents which was inadvertently forwarded to his 
company. These documents were then left with the contracting office. 
Later on in the day the successful bidder was advised that the earlier 
information furnished him and thought to be true was, in fact, incor- 
rect because of development of legal and funding problems. 

In determining whether under those circumstances 1960 fiscal year 
funds have been obligated by the intended award, there is for consider- 
ation section 1311 of the Supplemental Appropriation Act, 1955, 68 
Stat. 830, 31 U.S. C. 200, which provides in pertinent part as follows: 

(a) * * * After August 26, 1954 no amount shall be recorded as an obligation 
of the Government of the United States unless it is supported by documentary 
evidence of — 

(1) a binding agreement in writing between the parties thereto, including 
Government agencies, in a manner and form and for a purpose authorized by 
law, executed before the expiration of the period of availability for obligation 


of the appropriation or fund concerned for specific goods to be delivered, real 
property to be purchased or leased, or work or services to be performed ; 


596896 O-62—12 
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The legislation contained in section 1311 was explained by the com- 
mittee of conference as follows: 

Section 1811(a)(1) precludes the recording of an obligation unless it is sup- 
ported by documentary evidence of a binding agreement between the parties as 
specified therein. It is not necessary, however, that this binding agreement be 
the final formal contract on any specified form. The primary purpose is to 


require that there be an offer and an acceptance imposing liability on both 
parties. * * * [Italics supplied.] 


See page 18 of House Rept. No. 2663, 83d Congress. 

Inasmuch as notice of award was not mailed to the successful bidder 
prior to July 1, 1960, it is clear that there existed no agreement in 
writing between the parties prior to that date and that the mistake in 
addressing the acceptance to the wrong bidder imposed no liability on 
either the Government or the intended contractor prior to expiration of 
availability for obligation of fiscal year 1960 funds. 

In this latter connection it is stated in 17 C. J. S. Contracts § 52, in 
part, that— 

* * * it is clear that an acceptance to bind the offeror from the time it is 
dropped in the post office must be contained in an envelope properly stamped 
and addressed, and properly posted for transmission. 

See also, Williston on Contracts, Third Edition, Section 84. 

Accordingly, while a contract could now be awarded to Metal Form- 
ing & Fabricating Company if a sufficient extension of the acceptance 
period has been granted by the bidder, the contract could serve only to 
obligate current fiscal year funds. 


[ B-143772 J 


Bids—Late—Metering Device Postage Stamps—Evidence 


Self-serving statements from a bidder and his employees, and a hearsay state- 
ment from the bidder’s prospective supplier, that a late bid mailed in an envelope 
which bears a postage meter stamp showing the date of mailing as June 10, 1960— 
subsequently alleged to have been mailed on June 11, 1960—was mailed in suffi- 
cient time to reach the contracting office prior to bid opening do not constitute 
competent evidence establishing the time and date of mailing of the bid; there- 
fore, the late bid should not be considered for award. 


To the Secretary of the Air Force, September 1, 1960: 


By letter dated August 12, 1960, the Assistant Deputy for Procure- 
ment and Production requested a decision as to the action that should 
be taken with respect to the late receipt of a metered mail bid sub- 
mitted by Andy Electric Company in response to invitation 08-635- 
60-2380 issued by Eglin Air Force Base, Florida. 

On June 14, 1960, at the 1:15 p.m. bid opening time, the only bids 
that were available and opened had been received from W. L. Butler 
Electric Contractor and Alabama Electrical Construction Co., Inc. 
Thereafter, at about 2:00 p.m., on that day the engineer-estimator for 
Andy Electric Company inquired by telephone as to the results of the 
bidding. After the results were reported to him, he stated that 
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around noon on June 11, 1960, his firm had mailed a bid of $19,674. 
However, he was advised that no bid had been received from that 
company. 

The next day, June 15, 1960, at 9:00 a.m., a bid in the amount of 
$19,674 was received in the procurement office mail room. Postage 
had been affixed to the envelope in which the bid was received by 
metered device and the postage meter stamp bears the legend “ANDA- 
LUSIA ALA. JUN 10°60.” 

The engineer-estimator telephoned again on June 15, 1960, to inquire 
whether the firm’s bid had arrived. In discussing the matter, he vol- 
unteered the information that contrary to the date shown on the 
meter stamp, the bid actually had been mailed on June 11, 1960. He 
was then advised that he would have to submit substantial evidence to 
prove the date and hour of actual mailing. 

To establish the time and date of mailing, the bidder submitted the 
following evidence: 

1. A statement from the president of the company that he signed 
the bid on June 11, 1960, and that it was then ready to be mailed and 
was mailed on that day. 

2. A statement from the engineer-estimator that through an over- 
sight on June 11, 1960, he processed the envelope through the postage 
metering device without changing the date stamp and then turned the 
envelope over to the bookkeeper to mail. 

3. A statement from the bookkeeper to the effect that the envelope 
was deposited in a mail slot at the post office between 12:30 p.m. and 
1:00 p.m., on June 11, 1960, and that no one noticed the mailing because 
it was Saturday and the post office windows closed at noon. 

4. A statement from a prospective supplier to the bidder that the 
engineer-estimator told him prior to bid opening time on June 14, 1960, 
that the bid had been mailed on June 11, 1960. 

The Postmaster of Eglin Air Force Base has advised the procure- 
ment office that mail posted in Andalusia, Alabama, on June 10 should 
have reached the base installation by the next morning and that mail 
posted on June 11 should have arrived by the morning of June 15. 
Further, the Postmaster advised that there is no explanation why the 
envelope arrived later. 

Under the terms of the invitation, late bids sent by mail will be con- 
sidered for award provided the failure to arrive on time is due solely 
to a delay in the mails for which the bidder was not responsible. To 
establish that the bidder was not responsible for the delay it must be 
shown that the bid was mailed in sufficient time to arrive before the bid 
opening. Section 2-303.3(a) (i) of Armed Services Procurement Reg- 
ulation provides that, in the case of metered mail, the date of mailing is 
established by the metered date. However, obviously this provision 
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cannot properly be invoked in this case since the bidder has made a 
statement against interest that the metered date is incorrect. There- 
fore, the time and date of mailing must be established by other com- 
petent evidence. 

Recently, in 40 Comp. Gen. 91, we reviewed the standard of evidence 
that is required to establish when a late metered mail bid was actually 
mailed. We pointed out in that decision that self-serving statements 
by the bidder or its personnel are insufficient to establish when a bid 
was mailed and that corroboration by the post office of mailing would 
be necessary. 

The evidence introduced in this case to establish when the bids were 
mailed consists only of self-serving statements from the company’s 
officer and employees, and a hearsay statement from the bidder’s pros- 
pective supplier who, because of the relationship of the parties, could 
not be considered to be disinterested. Further, from the statement 
made by the Postmaster it appears that it would have been possible 
for a bid mailed after bid opening time on June 14, to arrive on the 
morning of June 15, at the time the bid here involved was actually 
received at the Base. Taking this into consideration together with 
the fact that there is no explanation for the alleged unusually long 
delay in the mail, the necessity for verification of the date when the 
bid was mailed becomes even more important. 

Accordingly, we are of the opinion that the evidence does not con- 
vincingly establish when the bid was mailed. In these circumstances, 
we conclude that the bid of Andy Electric Company should not be con- 
sidered for award. Nothing herein is to be construed as suggesting 
bad faith or improper action on the part of the company. The result 
reached is dictated by the application of the principles referred to. 

This case points up the unreliability of date stamps used on metered 
mail. It has been our understanding that under existing procedure 
postal employees check the date of mailing on all metered mailings and 
postmark them if the date is not correct. However, the facts in this 
matter demonstrate that this procedure is not infallible. 

Since the time of mailing is a vital issue in these late bid cases, we 
think that to avoid any future uncertainty as to the time of mailing, 
the date and hour should be established by the most accurate, reliable 
and impartial method available. Therefore, we are recommending to 
the Secretary of Defense that appropriate steps be taken to amend the 
ASPR so that in future procurements the invitation for bids will in- 
clude in the late bid clause an additional statement that no bid or modi- 
fication sent through the mail and bearing a stamp affixed by a metering 
device which is received after the bid opening time will be considered 
for award unless it also bears a post office cancellation stamp showing 
the hour and date of posting. 
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Civilian Personnel—Overseas Employees—Hawaii State- 
hood Effect—Leave Rights 


When Hawaii was admitted as a State on August 21, 1959, employees who 
previously had been recruited or transferred from that Territory for permanent 
assignments to stations outside the several States and the District of Columbia 
became automatically entitled to the 45-day annual leave ceiling benefits pro- 
vided by section 208(d) of the Annual and Sick Leave Act of 1951, 5 U.S.C. 
2062(d) ; to hold that the section would apply only if Hawaii was a State at the 
time of recruitment or transfer is an unnecessarily narrow construction of the 
law, and, although the employees were required to execute new employment 
agreements or agreement addendums solely to acquire overseas leave benefits, 
such agreements for leave purposes are unnecessary and in no way affect the 
employees’ travel or transportation rights under section 7 of the Administrative 
Expenses Act of 16, 5 U.S.C. 738b-3. 


To the Secretary of the Navy, September 2, 1960: 


On August 12, 1960, your Assistant Secretary presented two ques- 
tions concerning the leave accumulation rights of certain employees 
who, prior to the admission of Hawaii as a State, were recruited in that 
Territory for permanent assignments on Guam. We understand that 
the permanent assignments on Guam continued until after the admis- 
sion of Hawaii asa State. 

The specific questions are as follows : 


a. Under Section 7 of the Act of 2 August 1946, as amended, 5 USC 73(b)3, 
two transportation agreements are provided: one agreement for expenses of 
travel and transportation to the overseas station and return therefrom for pur- 
poses of separation, and the other agreement for the expenses of round-trip 
travel for purposes of leave prior to serving another tour of overseas duty. Must 
the agreement for continued service referred to above be a new agreement for an 
18-month tour of duty on Guam, or will a new agreement or an addenduin to the 
old agreement which would read as follows suffice? 

“With the admission of Hawaii as a State, effective 21 August 1959, the under- 
signed who was recruited from Hawaii prior to that date, agrees to continued 
service outside the several States and thereby becomes eligible for the benefits of 
section 203(d) of the Annual and Sick Leave Act of 1951 as amended, 5 USC 2062. 
The length of tour indicated in my current transportation agreement will not be 
affected by this supplemental agreement.” 

b. Ifa new agreement is required, what effect does the new agreement have on 
the rights and benefits of the employee in regard to return transportation under 
the agreement under which he is serving immediately prior to the execution of 
the new agreement? Suppose, for example, a resident of the Territory of Hawaii 
began an 18-month tour of duty in Guam under an employment agreement dated 
1 October 1958. On 1 February 1960 he executed a new agreement for continued 
service in Guam and thus became eligible for 45-day maximum leave accumula- 
tion. When is this employee entitled to return transportation to Hawaii for 
separation or for round-trip travel under an agreement for an additional tour of 
duty? 


Both questions arise by reason of the language appearing in Civil 
Service Commission Departmental Circular No. 1006, Supplement 1, 
December 25, 1959, which is quoted, in pertinent part, in your Assist- 
ant Secretary’s letter as follows: 


“An employee who was recruited in Hawaii and entered on duty prior to August 
21, 1959, for service outside the several States and Hawaii does not automatically 
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become eligible for the benefits of section 203(d) of the leave act on August 21, 
1959. However, if he executes an employment agreement on or after August 21, 
1959, for continued service ‘outside the several States’ (which now include 
Hawaii), he is considered as recruited in the State of Hawaii, and he is eligible 
for the benefits of section 203(d) of the leave act without physical return to 
Hawaii. 

“Section 203(e) of the leave act which provides for travel time for overseas 
employees is based upon the application of section 203(d). Accordingly, an em- 
ployee is entitled to travel time under section 203(e) only if he is entitled to the 
benefits of section 203 (d).” 


The leave accumulation rights of employees stationed outside the 
several States and the District of Columbia are provided for by section 
203(d) of the Annual and Sick Leave Act of 1951, as amended, 5 U.S.C. 
2062(d), which reads as follows: 


(d) Persons excepted from mazimum accumulated leave under subsection (c) ; 
marimum., 

Notwithstanding the provisions of subsection (c) of this section, a maximum 
accumulation not to exceed forty-five days at the beginning of the first complete 
biweekly pay period, or corresponding period in the case of an officer or employee 
who is not paid on the basis of biweekly pay periods, in any year is authorized 
to the following categories of employees of the Federal Government, other than 
officers and employees in the Foreign Service of the United States under the 
Department of State, stationed outside the several States and the District of 
Columbia : 

(1) Persons directly recruited or transferred from the United States by the 
Federal Government. 

(2) Persons employed locally but (A) who were originally recruited from 
the United States and have been in substantially continuous employment by other 
Federal agencies, United States firms, interests, or organizations, international 
organizations in which the United States Government participates, or foreign 
governments, and whose conditions of employment provide for their return 
transportation to the United States, or (B) who were at the time of employ- 
ment temporarily absent from the United States for purposes of travel or formal 
study and maintained residence in the United States during such temporary 
absence. 

(3) Persons who are not normally residents of the area concerned and who 
are discharged from the military service of the United States to accept employ- 
ment with an agency of the Federal Government. 


While not expressly stated in your Assistant Secretary’s letter, we 
assume that none of the employees involved was entitled to the 45- 
day leave accumulation ceiling prior to the date Hawaii was admitted 
asa State. Hence, the basic question appears to be whether the admis- 
sion of Hawaii operated automatically to extend to them the annual 
leave accumulation benefits provided by section 203(d) of the Annual 
and Sick Leave Act of 1951, as amended. 

There is nothing in section 203(d) requiring that an employee ex- 
ecute an employment agreement for service outside the several States 
and the District of Columbia as a condition precedent to his entitle- 
ment to accumulate annual leave up to the ceiling of 45 days as pre- 
scribed in that section. The question whether or not he has executed 
such an agreement would, in our opinion, have no bearing upon his 
rights under that section. It follows that we do not view Civil Serv- 
ice Commission Departmental Circular No. 1006 as affecting in any 
way the leave accumulation rights of the employees in question. 
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It is true that at the time of their recruitment Hawaii was not a 
State and that therefore prior to her admission as a State the employees 
involved would not be entitled to the 45-day leave ceiling upon the 
basis of their having been “directly recruited or transferred from the 
United States by the Federal Government”. However, upon admis- 
sion, Hawaii became one of the several States and there is no doubt 
that the employees involved were recruited in the geographical area 
which now is the State of Hawaii. To construe section 203(d) (1), 
5 U.S.C. 2062(d) (1), of the Annual and Sick Leave Act of 1951 as 
applying only if at the time of recruitment Hawaii was, in fact, a 
State would, in our opinion, constitute an unnecessarily narrow con- 
struction of the provision. We think the better view is that after 
Hawaii became a State the employees here involved who previously 
had been recruited within or transferred from within her borders to 
stations outside the several States and the District of Columbia would 
become eligible for the benefits of section 203(d) of the Annual and 
Sick Leave Act of 1951. That is to say, the 45-day annual leave ceil- 
ing thereafter would apply to them. Compare our decisions in 38 
Comp. Gen. 261 and 38 Comp. Gen. 401. Also see 30 Comp. Gen. 251. 

It follows that neither a new agreement nor an addendum to an 
agreement entered into under section 7 of the Administrative Expenses 
Act of 1946, 5 U.S.C. 73b-3, would be required by the employees 
involved to acquire eligibility for the benefits of section 203(d) of the 
Annual and Sick Leave Act of 1951 and that if, in fact, a new agree- 
ment or addendum already has been executed in accordance with the 
Civil Service Commission Departmental Circular No. 1006 solely for 
the purpose of acquiring the leave accumulation benefits of section 
203(d) it in no way would affect or disturb the travel and transporta- 
tion rights of employees under agreements entered into pursuant to 
section 7 of the Administrative Expenses Act of 1946, 5 U.S.C. 73b-3. 

Your questions are answered accordingly. 


[ B-143256 J 


Real Property—Acquisition—Title—Preliminary Title 
Opinion by Attorney General 


A preliminary title opinion by the Attorney General, which provides for final 
approval of title to land acquired under authority of the Migratory Bird Conserva- 
tion Act, 16 U.S.C. 715 et seg., when certain requirements and conditions are met, 
will be regarded as an opinion in favor of the validity of title within the meaning 
of section 6 of the Migratory Bird Conservation Act, 16 U.S.C. 715e, and section 
855, Revised Statutes, 40 U.S.C. 255, so that payment may be made to the land- 
owners on the basis of the preliminary title opinion, provided that the conditions 
and requirements involve only matters of fact as distinguished from matters of 
law and that no payment will be made until the final approval of title if there is 
any question as to whether the conditions have been properly satisfied. 








154 DECISIONS OF THE COMPTROLLER GENERAL [40 


To the Secretary of the Interior, September 6, 1960: 


Reference is made to letter of June 17, 1960, with enclosures, from 
the Administrative Assistant Secretary of the Interior, requesting our 
opinion as to the propriety of making payment to landowners for land 
to be purchased by the Bureau of Sport Fisheries and Wildlife for 
migratory bird refuges, under authority of the Migratory Bird Con- 
servation Act of February 18, 1929, as amended and supplemented, 16 
U.S.C. 715 et seq., prior to receipt of the Attorney General’s final title 
opinion. The question is said to arise in view of the prohibition in 
section 6 of the act, 16 U.S.C. 715e, that “* * * no payment shall be 
made for any such areas until the title thereto shall be satisfactory to 
the Attorney General. * * *” 

The present practice followed by the Bureau of Sport Fisheries and 
Wildlife, in connection with making payment for such land purchases, 
is explained in the letter as follows: 

Present practice is to obtain a preliminary title opinion from the Attorney 
General prior to taking a deed for the property. The opinion states that title 
will be approved when the objections and requirements of that opinion have been 
met, a deed to the United States recorded, and the abstract of title continued and 
certified to a date subsequent to the recordation of the deed. When the above 
steps have been taken, the title papers are resubmitted to the Department of 
Justice for final review. Payment of the purchase consideration is withheld 
pending receipt of the final title opinion. The final curative work and payment 
are handled by the Bureau and the transmittal of title papers to the Department 
of Justice, their review in Justice, the preparation of a final opinion, and its 
return to the Bureau involve considerable time. The delays often cause dissatis- 
faction to vendors who feel they should be paid as soon as they have conveyed 
their properties, and result in making negotiations for other lands in the vicinity 
more difficult. 

The Administrative Assistant Secretary states that, with the view 
of alleviating the delay in payment for land acquired by the Bureau, 
your Department has discussed with the Department of Justice the 
matter of regarding the preliminary title opinion as constituting the 
Attorney General’s approval of title upon compliance by the Bureau 
with the requirements thereof, so that payment of the purchase price 
could be made to the vendors without awaiting the receipt of his final 
opinion of title. The Department of Justice, he says, has agreed to 
revise the form of preliminary opinion to state that a valid title to the 
land will vest in the United States when the requirements and objec- 
tions enumerated therein have been met, a deed to the United States 
recorded, and the abstract of title continued and certified to a date 
subsequent to recordation of the deed. To illustrate this arrangement 
there was transmitted with the letter of June 17, copies of letters be- 
tween your Department and the Attorney General relative to the 
approval of title to certain land acquired for addition to the Oak 
Orchard National Wildlife Refuge. 

The Administrative Assistant Secretary requests to be advised 
whether we would have any objection to the Bureau of Sport Fisheries 
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and Wildlife making payment to vendors for land, after satisfying 
the conditions set forth in the preliminary title opinion of the At- 
torney General, but prior to obtaining his final opinion as to validity 
of title. 

In addition to the requirement quoted above, for the opinion of the 
Attorney General as to vesting of title before money may be spent for 
purchases of lands for migratory bird refuges, there is also for appli- 
cation here section 355, Revised Statutes, as amended, 40 U.S.C. 255, 
which provides in pertinent part that— 

No public money shall be expended upon any site or land purchased by the 
United States for the purposes, of erecting thereon any armory, arsenal, fort, 
fortification, navy yard, customhouse, lighthouse, or other public building of 
any kind whatever, until the written opinion of the Attorney General shall be 
had in favor of the validity of the title. 

It is clear that in the absence of a showing that title to the land in 
question is “satisfactory to the Attorney General” payment of public 
funds for the purchase thereof is not authorized. And, in 89 Op. 
Atty. Gen. 73, cited in the letter, the Attorney General concluded that 
approval of title by him is a prerequisite to payment of the purchase 
price for land under the several acts of Congress dealing with protec- 
tion of migratory birds as well as section 355 of the Revised Statutes. 
Also, see 16 Comp. Gen. 856; 18 ¢d. 727. 

The Congress has placed upon the Attorney General the duty and 
responsibility with reference to the approval of title to lands pur- 
chased for the Government, before payment of the purchase price 
is made, and we have informally learned that the Department of 
Justice considers the so-called revised form of preliminary title 
opinion which provides for final approval of title, subject to satis- 
faction of the conditions set forth therein, as an opinion in favor of 
the validity of title within the meaning of the statutes quoted above, 
there being no questions of law involved in the said conditions. 

Accordingly, you are advised that the General Accounting Office 
will not object to payments for the purchase of lands by the Bureau 
of Sport Fisheries and Wildlife, on the basis of the Attorney General’s 
preliminary title opinion and compliance with the requirements there- 
of, prior to obtaining his final opinion as to validity of title, if the 
payments are otherwise proper, in the instant case as well as future 
similar cases where the requirements and objections contained in the 
preliminary title opinion involve only routine questions of fact as 
distinguished from questions of law. It is to be understood, as stated 
by the Administrative Assistant Secretary, that no payment will be 
made prior to obtaining the Attorney General’s final approval of title 
if there be any question in a particular case as to whether the require- 
ments and conditions in the preliminary title opinion in favor of the 
validity of title have properly been satisfied. 

A copy of this letter is being forwarded to the Attorney General. 
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Military Personnel—Transportation of Automobiles to Over- 
seas Ports—Incapacitated Members—Public Business Travel 
The movement of private automobiles of incapacitated members of the uni- 
formed services from their overseas stations to a port for shipment to the United 
States incident to the member’s return may not be considered as a legally au- 
thorized activity or function of the service in view of the express statutory 
prohibition against the transportation at Government expense of automobiles 
except by Government vessel (10 U.S.C. 4748, id. 9748) ; therefore, the travel of 
members for the purpose of driving the automobiles of incapacitated members to 
ports for shipment to the United States may not be regarded as travel on public 
business to entitle such members to travel allowances. 


To the Secretary of the Air Force, September 6, 1960: 


Reference is made to letter of June 7, 1960, from the Assistant Secre- 
tary of the Air Force, PDTATAC Control No. 60-24, requesting de- 
cision on the question whether a member of the Armed Forces, au- 
thorized to perform travel for the purpose of driving to a port for 
further shipment to the United States, the motor vehicle of an in- 
capacitated member being returned to the United States from an over- 
seas station, might be considered as in the performance of official 
business entitling him to travel allowances for the required period of 
temporary duty. 

It is stated that situations arise overseas where mentally and physi- 
cally incapacitated members must be returned to the United States 
for medical treatment and that, because of their inability to person- 
ally drive their cars to the port, serious inequity arises between them 
and personnel transferred under normal circumstances who can drive 
their own cars to the port, or those entitled to benefits under the Miss- 
ing Persons Act (50 U.S.C. App. 1012), whose cars may be shipped 
from the overseas duty station at Government expense. Such situa- 
tion, it is suggested, presents a matter of inherent Air Force responsi- 
bility similar to that of disposing of personal effects of deceased and 
missing persons. Consequently, it is stated to be the desire of the Air 
Force to publish regulations authorizing temporary duty for the pur- 
pose of driving a disabled member’s car to a port in case of transfer 
of the disabled member from overseas to the United States. 

Paragraph 3050 of the Joint Travel Regulations, issued under au- 
thority contained in section 303(a) of the Career Compensation Act of 
1949, 63 Stat. 813, as amended, 37 U.S.C. 253, provides that members 
of the uniformed services are entitled to travel and transportation 
allowances only while in a travel status, and that they shall be deemed 
to be in a travel status “while performing travel away from their 
permanent duty station, upon public business, pursuant to competent 
travel orders.” The phrase “public business” as so used has been held 
to relate to the activities or functions of the service to which the 
traveler is attached, the travel and temporary duty contemplated 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 157 


being that which reasonably may be considered as having been per- 
formed in the accomplishment of the purpose and requirements of 
such activities and functions. 38 Comp. Gen. 873. Such activities 
and functions, of course, must be those legally the responsibility of 
the service. 

Section 209 of the act of June 30, 1932, 47 Stat. 405, as amended, 
5 U.S.C. 73c, provides that no law or regulation authorizing or per- 
mitting the transportation at Government expense of the effects of 
officers, employees, or other persons, shall be construed or applied as 
including or authorizing the transportation of an automobile. Such 
provisions were modified by section 617 of the National Military Es- 
tablishment Appropriation Act, 1950, 63 Stat. 1020, 10 U.S.C. 9748, id. 
4748, which provides that when personnel of the Air Force or Army 
are ordered to make any permanent change of station, motor vehicles 
owned by them (not to exceed one vehicle per person) may be trans- 
ported to their new posts of duty on Government-owned vessels. 
Transportation at Government expense of automobiles, therefore, ex- 
cept by Government-owned vessels under the circumstances authorized 
by the 1950 act, or under other specific statutory provision, is expressly 
prohibited, and paragraph 8000 of the Joint Travel Regulations, in 
recognition of that limitation, specifically excludes automobiles from 
those items included within the definition of the term “household 
goods.” In view of such statutory and regulatory denial of authority 
for the transportation at Government expense of members’ auto- 
mobiles, except under the indicated circumstances not here material, 
their movement, even under the circumstances set forth for the benefit 
of incapacitated persons, may not be considered as a legally authorized 
activity or function of the service to constitute it “public business” of 
the Air Force for purposes of entitlement to travel and transportation 
allowances. 

While it is true that the situations described in the Assistant 
Secretary’s letter are somewhat analogous to some situations covered 
by the Missing Persons Act, authority for the transportation of auto- 
mobiles in circumstances similar to those here discussed of persons 
benefiting under that act is derived from a statutory provision spe- 
cifically limited in application to those persons. Similarity of the 
situations, therefore, could have no effect to extend such benefit to 
others. Accordingly, it is our view that there is no legal basis for con- 
cluding that travel directed for the purpose set forth in the Assistant 
Secretary’s letter would be travel on official business for the purpose of 
entitlement to trave) allowances. Consequently, legislative action 
would be required to provide the authority needed to support the pro- 
posed regulations. 
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Military Personnel—Binational Grantee Service—Double 
Compensation and Dual Office Restrictions 

A retired Army officer receiving retired pay who is employed overseas at a 
binational center—a private autonomous organization established pursuant to 
section 203 of the United States Information and Educational Exchange Act of 
1948, 22 U.S.C. 1448—under a grant agreement which provides for periodic pay- 
ments to the grantee but does not contemplate the type of duty usually arising 
in an employer-employee relationship or reflect the concept to bring the grantees 
within the statutes applicable to Federal employees does not, by virtue of the 
grant agreement, hold an office or position prohibited or restricted by the dual 
compensation and dual office acts, 5 U.S.C. 59a, id 62, and, since the grant is for 
the discharge of contractual duties not belonging to an “officer or clerk” in 5 
U.S.C. 69 and is not for “extra services” for the United States in 5 U.S.C. 70, those 
prohibitions are not for application so that the officer may receive retired pay 
concurrently with the grant. 


To the Director, United States Information Agency, September 8, 
1960: 


Your letter of August 8, 1960, with enclosures, advises that the U.S. 
Information Agency is considering the making of a grant to Colonel 
Todd H. Slade, U.S. Army, who is retired for other than dis- 
ability. You say the question which arises is whether Colonel Slade’s 
acceptance of such grant, while at the same time receiving full retired 
pay from the Army, would be in violation of the prohibitory provi- 
sions of the dual compensation statutes, 5 U.S.C. 59a and ¢d. 62, or any 
other comparable laws, which for purposes of the question, seem to be 
contained in 5 U.S.C. 58, 69, and 70. 

The opinion of the Agency expressed in your letter, and informally 
to us by the Office of the General Counsel of the Agency, is that such 
grantees do not hold a civilian office or position in or under the U.S. 
Government and are not officers or employees of the Government in 
the usual sense who would be regarded as being subject to the dual 
compensation statutes. 

In that regard you say Binational Centers are local autonomous 
cultural institutions, jointly sponsored and financed by American 
residents and nationals of the host countries, for the purpose of dis- 
seminating information about the United States and fostering mutual 
undersivnding. They conduct cultural and academic programs, with 
emphasis on the teaching of English to nationals of the host country. 
The centers are, to a considerable extent, self-supporting. Agency 
assistance is provided in the form of grants for small groups of Ameri- 
can administrative and teaching personnel, program materials, and 
cash to help meet a portion of ‘the local operating expenses of the cen- 
ters or to finance special projects and programs. 

Further, you say that pursuant to the provisions of sections 203 and 
801(1) of the U.S. Information and Educational Exchange Act of 
1948, as amended (22 U.S.C. 1448 and 1471), and in carrying out the 
general purposes of that act, the Agency makes grants to “American 
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nationals”—we understand “American” means nationals of the United 
States—who agree to serve with Binational Centers which meet the 
criteria of “community centers abroad” as described in section 203 
(22 U.S.C. 1448); that such grantees are considered to be employees 
of the center to which they are assigned in which, for all practical pur- 
poses, they render service subject to overall supervision by the cen- 
ter’s Board of Directors during the period of the grant; also, that the 
grant to Colonel Slade would be for the purpose of enabling him to 
serve as Director of Courses in a Binational Center, probably in Latin 
America. 

Under the grant agreement, you say, the Agency would make 
periodic payments to the grantee, but that such an arrangement is 
for the convenience of the grantee and is not based on specific per- 
formance of “duty.” We understand from your legal counsel’s office 
that such conclusion regarding the type of “duty” or service performed 
by a grantee is intended to negative a duty or service status such as 
usually arises in an employee-employer relationship, and that such 
“periodic payments” are not intended to reflect any concept of the 
40-hour week or any other “time” basis within the purview of statu- 
tory authorities governing the salaries and pay benefits prescribed for 
Federal employees generally. However, it is well established that 
retired. officers while in receipt of retired pay from the Army con- 
tinue to hold an office in or under the United States Government to 
which compensation is attached and generally are either prohibited 
from holding another office in or under the United States Government 
to which compensation is attached or are restricted in the amount of 
retired pay which they may receive in addition to the compensation 
from the other office or position. 

Upon consideration of the various aspects of the above-described 
matter, however, and having in mind also our decision of July 20, 
1960, 40 Comp. Gen. 33, to the effect that a Binational Center grantee’s 
service is not rendered as an “employee of the Service,” we believe that 
such a grantee would not by virtue of his agreement hold an “office or 
position” such as is prohibited or restricted by 5 U.S.C. 59a and 62. 
Of course, retired officers ave specifically excepted from the provisions 
of 5 U.S.C. 58 by section 59 of that same title. Moreover, we do not 
view the prohibitions of 5 U.S.C. 69 and 70 as applicable to this case 
as the grant of funds is for the discharge of contractual duties which 
are not regarded as belonging to an “officer or clerk” in the same or 
any other department, and are not “extra services” for the United 
States Government. 

Therefore, our answer to the specific question presented is that 
we see no legal objection to Colonel Slade’s receiving full retired 
pay from the Army while in receipt of a grant from the U.S. 
Information Agency as described hereinabove. 
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Bids—Defective Invitation—Delivery Costs—Shipping 
Weight Information Furnished After Bid Opening 

An invitation which did not require bidders to state the guaranteed shipping 
weights for an item furnished on an f.o.b. basis, shipment under a Government 
bill of lading, nor establish liability for additional transportation costs in case 
of variation between the guaranteed and actual weights, does not provide a 
basis for equitable bid evaluation and enables a higher bidder to obtain an 


advantage over the otherwise low bidder by being permitted to vary its proposal 
after bid opening and, therefore, the invitation is legally defective. 


Although an award to a bidder who, after submission of a high bid to furnish 
an item on an f.o.b. basis, shipment under Government bill of lading, was 
permitted to become the low bidder on the basis of shipping weight advice 
calculated to make his bid, when adjusted to reflect the cost of transportation, 
the low bid, price and other factors considered, was improper since the con- 
tractor has completed for delivery some of the units, the interests of the con- 
tractor and Government require acceptance of those units and cancellation of 
the contract for the remaining units. 


To the Secretary of the Army, September 9, 1960: 


By letter dated August 26, 1960, the Chief, Contracts Branch, Pro- 
curement Division, Office of the Deputy Chief of Staff for Logistics, 
furnished a report concerning the protest of Par Sales Company 
against the award of a contract to the Lee Engineering Company under 
invitation for bids No. ORD-33-079-60-127, issued by Rossford Ord- 
nance Depot on May 6, 1960. 

The invitation requested bids to be opened on June 6, 1960, for fur- 
nishing 851 pneumatic tire demounters on an f. o. b. basis, shipment to 
be accomplished by Government bill of lading to destination. Par 
Sales submitted a responsive bid in the amount of $110 each and Lee 
Engineering submitted a responsive bid in the amount of $113.33 each. 
Pursuant to paragraph 22 of the invitation, the bids of both companies 
were evaluated on the basis of their unit prices plus transportation 
costs to the Government from point of origin to destination. However, 
contrary to the normal practice, the invitation did not require that bid- 
ders state their guaranteed shipping weights of the item nor provide 
that the contractor would be liable for any additional transportation 
costs to the Government by reason of variation between guaranteed 
and actual shipping weights. Subsequent to the opening of bids, Lee 
Engineering advised by telegram dated June 8, 1960, that its gross 
shipping weight per unit was 160 pounds. By telegram of June 8, 
1960, Par Sales advised that the approximate weight of its item was 
147 pounds. On June 16, 1960, Rossford Ordnance Depot advised the 
Boston Ordnance District that Lee Engineering’s preproduction 
model—apparently the same item as here involved—under a prior con- 
tract had been inspected and accepted. As to this model, 4 short shoes 
had been eliminated thereby reducing the weight of the unit. Based 
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upon this acceptance, Lee Engineering advised by letter of June 17, 
1960, that their earlier quoted gross weight of 160 pounds was in error 
and that the correct gross shipping weight of the item should be 129 
pounds. It is to be noted that neither bidder guaranteed their ship- 
ping weights nor obligated themselves to reimburse the Government 
for any excess transportation costs. 

The bids of Lee Engineering and Par Sales were evaluated to deter- 
mine the over-all cost to the Government on the basis of the shipping 
weights of 129 pounds and 147 pounds, respectively. Upon application 
of the Government transportation costs to the origin bids, it was de- 
termined that the bid of Lee Engineering should be increased by $2.- 
4381 per unit and that of Par Sales should be increased by $5.9976 per 
unit. Since the bid of Lee Engineering as evaluated to reflect the cost 
of Government transportation of the item resulted in a net unit bid 
price of $115.7681 as compared to the evaluated net unit bid price of 
Par Sales of $115.9976, the contract was awarded to Lee Engineering 
as the lowest responsible bidder on June 24, 1960. 

The protest of Par Sales is directed largely against the evaluation 
of bids on the basis of published tariff rates without regard to a special 
contract shipping arrangement it had obtained from Interstate Ex- 
press for this particular procurement. In our view, however, the 
more important question for consideration is whether the award as 
made to Lee Engineering was legally defective in the light of the 
fact that it became necessary for a proper evaluation of the bids 
to require the submission of shipping weight information by the 
responsive bidders subsequent to bid opening, and of the further fact 
that Lee Engineering was permitted to correct downward the shipping 
weight it had previously furnished subsequent to bid opening. 

The competitive bidding statute codified at 10 U.S.C. 2305 requires 
that the award of a contract be made to that responsible bidder 
submitting the lowest responsive bid, “other factors considered.” 37 
Comp. Gen. 550. One of the factors for consideration in the selection 
of a low bid submitted on an f.o.b. origin basis is the cost to the 
Government of transportation to destination. In such circumstances, 
a guaranteed shipping weight of the item to be procured is an 
essential element in evaluating the Government’s transportation costs 
applicable to each responsive bidder’s offer. The purpose of such 
evaluation is to fix the exact cost of the item to the Government. 

It is fundamental that the rules of competitive advertised bidding 
require that bids be evaluated upon a common basis which is pre- 
scribed in the invitation. 10 Comp. Gen. 261; 38 id. 550. Inseparable 
from this rule is the requirement that bids generally are to be evalu- 
ated as of the time of opening. 
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We believe that the evaluation of bids on the basis of shipping 
weight information solicited and furnished after bid prices are re- 
vealed is contrary to the established principles governing competitive 
procurement in that the relative standing of bidders is directly af- 
fected. We feel that this is so because a bidder who has submitted 
a high bid has the opportunity to become low on the basis of shipping 
weight advice calculated to make his bid, when adjusted to reflect the 
cost of transportation, the low bid, price and “other factors con- 
sidered.” To permit bidders to furnish such information, which is 
vital in determining the over-all cost to the Government, after bid 
opening is inimical to the competitive character of the procurement 
and results in a negotiation process not authorized by law. Such a 
procedure makes it possible for a bidder, after bid opening, to control 
the relative position of his bid. This would give the bidder two 
chances and would be analogous to an unauthorized bid modification 
which we have consistently held to be contrary to the established 
principle that bidders may not vary their proposals after bid opening 
since to do so would nullify the very purpose of the competitive 
bidding statute. 17 Comp. Gen. 554. 

We, therefore, are of the view that the invitation here involved 
was legally defective in that it failed to provide for a basis of equi- 
table bid evaluation respecting transportation costs to the Govern- 
ment and that it enabled a higher bidder to obtain an advantage over 
the otherwise low bidder by being permitted to vary its proposal after 
opening. In that connection, we note that paragraph 1-1305.1 of the 
Armed Services Procurement Regulation (1960 Edition) now pro- 
vides that invitations for bids should require prospective bidders to 
furnish guaranteed shipping weights when appropriate. 

Accordingly, we conclude that the award made to the Lee Engi- 
neering Company was improper. Since it is understood that the 
contractor has completed for delivery some of the units, we think it 
equitable to the contractor and in the interests of the Government 
to accept those units. The contract for the remaining units should 
be canceled. 

[ B-138706 J 
See 40 Comp. Gen. 100 


[ B-143743 J 


Civilian Personnel—Training Agreements—Breach—Sub- 
sequent Reemployment 


The reemployment of an employee by the same agency some 14 months after 
his voluntary resignation prior to the completion of a required period of service, 
in accordance with a training agreement which obligated the trainee to pay 
training costs for failure to serve the required period following the training 
course, does not obligate the Government to refund the training costs collected 
from the employee, the obligation of the employee under the training agree- 
ment being extinguished upon payment of the cost and the transaction closed. 
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To Betty C. Seariot, Department of the Treasury, September 14, 
1960: 

Your letter of August 3, 1960, which was forwarded here by the 
Administrative Assistant Secretary of the Treasury on August 9, 
requests our decision concerning the propriety of certifying for pay- 
ment a voucher in favor of Lawrence G. Trimble for $424.96. That 
amount represents the amount collected from him because of his 
violation of a training agreement by voluntarily resigning from the 
Internal Revenue Service prior to his serving the required time under 
such agreement, following completion of a course of training in a 
non-Government facility (The Advanced Training Center) made 
available to him at Government expense. 

The claim is predicated upon the fact that some 14 months after his 
voluntary resignation Mr. Trimble was re-employed by the Internal 
Revenue Service and reassigned to the same duty station at which he 
now has completed more than the period of service agreed upon in the 
said training agreement. 

You say that— 

The prime considerations for assignment to the course were the qualification 
of the applicant and the expected future return to the Internal Revenue Service 
in the terms of productivity and quality in performance. To ensure the future 
return to the Government the regulations provided that each employee selected 
to attend the training center be required to sign an agreement to “remain with 
the Revenue Service for three full years after completion of the Advanced 
Training Course.” An employee, who violated his agreement would be required 
to repay the Service for the cost of this training prorated for the period of time 
he failed to serve three full years after completion of the Advanced Training. 

The training agreement executed by Mr. Trimble stated that “I shall 
remain in the employ of the Internal Revenue Service for a minimum 
of three (3) calendar years from the date of completion of the Train- 
ing Center course, unless involuntarily separated from the Internal 
Revenue Service at an earlier date.” 

The language of the agreement is clear. It obligated Mr. Trimble 
to remain in the employ of the Internal Revenue Service for a mini- 
mum of three calendar years from the date of completion of the course. 
Since Mr. Trimble failed to remain in the service for the prescribed 
period from the date of completion of the course, he clearly became 
liable for the expenses of such training. Upon collection of those ex- 
penses the obligation of Mr. Trimble in the matter was extinguished, 
the Government was made whole, and the transaction was closed. In 
the absence of a statute specifically so providing, we know of no basis 
upon which an individual’s re-employment with the Government and 
subsequent service following such re-employment could obligate the 
Government to refund to him the amount it legally collected in satis- 
faction of his debt arising by reason of his breach of a training agree- 
ment. Therefore, the voucher which will be retained in this Office 
may not be certified for payment. 


596896 O-62—13 
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Civilian Personnel—Presidential Appointments—Lump- 
Sum Leave Payment 

The provision in section 2(a) of the act of July 2, 1953, which amended 
section 202 of the Annual and Sick Leave Act of 1951, 5 U.S.C. 206la(a), con- 
cerning the liquidation of accrued leave of officers exempted from the act covers 
not only those officers occupying positions exempted on the date of the amenda- 
tory act (July 2, 1953), but, also, officers who subsequently are appointed to 
exempted positions; therefore, an officer or employee subject to the Annual and 
Sick Leave Act of 1951 who, without a break in service, accepts a Presidential 
appointment—which is exempted from the 1951 act—is not entitled to a lump- 
sum payment for accrued annual leave; however, the officer will not lose or 
forfeit the annual leave to his credit and, upon separation from the service, may 
be paid for such leave in accordance with the lump-sum leave payment act of 
December 21, 1944. 


To the Chairman, United States Atomic Energy Commission, 


September 14, 1960: 

On August 10, 1960, the Deputy General Manager presented for our 
decision the question whether Mr. Loren K. Olson may receive a lump- 
sum payment for annual leave under the facts and circumstances here- 
inafter related. 

The letter points out that Mr. Olson in his capacity as General 
Counsel of the Commission accumulated annual leave under the 
Annual and Sick Leave Act of 1951, as amended, 5 U.S.C. 2061 et seq. 
On June 22, 1960, he resigned as General Counsel. The next day, 
namely, June 23, Mr. Olson was sworn in as a Commissioner of the 
Atomic Energy Commission under Presidential appointment. The 
Deputy General Manager feels that our decision, 33 Comp. Gen. 022, 
may apply to the situation here. In that decision we held that an 
employee of the Department of Justice, who resigned an¢ transferred 
without a break in service to the Office of the U.S. District Judge, 
where there was no leave system, was entitled to lump-sum payment 
for annual leave. He also directs our attention to the answer to ques- 
tion 3 in our decision 33 Comp. Gen. 85 at page 88. 

Our decision in 833 Comp. Gen. 622 was predicated upon the loss or 
forfeiture of earned annual leave because such leave could not be 
transferred under section 205(e) of thé Annual and Sick Leave Act of 
1951, as amended by the act of July 2, 1953, 67 Stat. 188, 5 U.S.C. 2064. 
Our answer to question 3 in 33 Comp. Gen. 85 concerning lump-sum 
payments also was predicated upon the loss or forfeiture of such leave. 

Section 1 of the act of July 2, 1953, Public Law 102, 67 Stat. 136, 
5 U.S.C. 2061(c) (1), amending section 202 of the Annual and Sick 
Leave Act of 1951, 65 Stat. 679, 5 U.S.C. 2061(c) (1) (A), reads in 
pertinent part as follows: 


(c) (1) This title shall not apply to the following officers in the executive 
branch of the Government * * *; 

(A) persons appointed by the President by and with the advice and consent 
of the Senate, or by the President alone, whose rates of basic compensation 
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exceed the maximum rate provided in the General Schedule of the Classification 
Act of 1949, as amended; * * * 


Section 2(a) and (b), 5 U.S.C. 2061la(a) and (b), reads in pertinent 
part as follows: 

The accumulated and current accrued annual leave to which any officer ex- 
empted from the Annual and Sick Leave Act of 1951, as a result of the enactment 
of this Act is entitled immediately prior to the date this Act becomes applicable 
to him shall be liquidated by a lump-sum payment in accordance with the Act of 
December 21, 1944 (5 U.S.C, 61b-6le) * * * except that the payment * * * (1) 
shall be based upon the rate of compensation which he was receiving immediately 
prior to the date on which this Act became applicable to him, and (2) shall be 
made without regard to the limitations imposed by the amendments made by 


sections 4 and 5 of this Act with respect to the amounts of leave compensa- 
ble * * *. 


In the event any such exempted officer, without any break in the continuity of 
his service, again becomes subject to the Annual and Sick Leave Act of 1951 upon 
the completion of his service as an exempted officer, the unused annual and sick 
leave standing to his credit at the time he was exempted from the Annual and 
Sick Leave Act of 1951 shall be deemed to have remained to his credit. [Italics 
supplied.] 


99 


In our decision 33 Comp. Gen. 177 covering a situation comparable 
with that here involved, we concluded by virtue of the language of sec- 
tion 2(a) and the explanation contained in the Statements of the Man- 
agers on the part of the House, Committee on Conference, H. Report 
No. 629, 83d Congress, which accompanied H.R. 4654, later enacted as 
Public Law 102, excerpts from which are quoted in 33 Comp. Gen. 177, 
that section was intended to cover not only those officers occupying 
positions exempted by said act on the date of its approval but, also, 
officers who subsequently are appointed to such positions and that pay- 
ment for annual leave would not be proper. In B-127589 dated April 
27, 1956, to the Chairman, National Labor Relations Board, copy here- 
with, we reached the same conclusion. 

Since under the foregoing statutory provisions Mr. Olson will not 
lose or forfeit the annual leave involved, we conclude that our decisions 
33 Comp. Gen. 177 and B-127589 dated April 27, 1956, are for applica- 
tion to his case rather than 33 Comp. Gen. 622. 

While not here material, we direct your attention to the provisions 
of section 1 of the Lump Sum Leave Act of December 21, 1944, as 
amended, 5 U.S.C. 61b, which provides that if an officer or employee 
(after receiving a lump-sum leave payment) is re-employed in the 
Federal service (other than in certain positions exempted from the 
Annual and Sick Leave Act of 1951, as amended, but not including 
those positions exempted by section 202(c)(1) thereof), prior to the 
expiration of the period covered by such leave payment, he shall re- 
fund to the employing agency an amount equal to the compensation 
covering the period between the date of re-employment and the ex- 


piration of such leave period. The act goes on to say that— 
The leave represented by any such refund— 
* * * * * * * 
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(3) In the case of an officer or employee re-employed in an office or position 
exempted from the Annual and Sick Leave Act of 1951, under section 202(e) (1) 
of such Act, shall be deemed, upon separation from service, death, or transfer 
to another office or position in the Government service, to have remained to the 
credit of such officer or employee. 


[ B-143814 J 


District of Columbia Judges—Retirement—Service Cred- 
its—Fractional Years 


Fractional parts of a year’s service performed by Judges of the Municipal Court 
for the District of Columbia may be counted in determining the total aggregate 
years of service for computation of retirement salary under section 11-776(a), 
District of Columbia Code, there being no basis for excluding fractional years of 
service in the absence of any indication in the legislative history of the provision 
to indicate the intended meaning of the phrase “the total of his aggregate years 
of service”; therefore, the former requirement that only full years of service 
be counted will no longer be insisted upon in the computation of retirement 
salary. 31 Comp. Gen. 505, modified. 


To the Honorable George D. Neilson, Associate Judge, Municipal 
Court for the District of Columbia, September 14, 1960: 


Your letter of August 22, 1960, which, you say, is submitted with 
the approval of the Chief Judge, requests our decision concern !.¢ the 
computation of the retirement salary of judges of the Mui ic‘pal 
Court under subsection 11-776(a) of the District of Columbia .'o le, 
1951 edition. Your specific question is— 


May a fraction of a year be counted in determining the “aggregate years of 
service” of a Judge of the Municipal Court in relation to the period of thirty 
years for purposes of computing his retirement salary? 


That question, you say, arises from your retirement as an Associate 
Judge of the said Court, effective from and after August 18, 1960, on 
which date you had completed 20 years 3 months and 18 days of 
service begining May 1, 1940, under your original appointment of 
April 29, 1940. 

Subsection 11(a) of the act of April 1, 1942, 56 Stat. 190, 197, 
codified as subsection 11-776(a) of the District of Columbia Code, 
supra, provides in part as follows: 


(a) Any judge of The Municipal Court for the District of Columbia * * * 
may hereafter retire after having served as a judge of such court for a period 
or periods aggregating twenty years or more, whether continuously or not. Any 
judge who so retires shall receive annually in equal monthly installments, during 
the remainder of his life, a sum equal to such proportion of the salary received 
by such judge at the date of such retirement as the total of his aggregate years 
of service bears to the period of thirty years, the same to be paid in the same 
manner as the salary of such judge. In no event shall the sum received by 
any such judge hereunder be in excess of the salary of such judge at the date 
of such retirement. In computing the yeurs of service under this section, 
service in either the Police Court * * * the Municipal Court * * * or the Juvenile 
Court of the District of Columbia, as heretofore constituted, shall be included 
whether or not such service be continuous. The terms “retire” and “retirement” 
as used in this section shall mean and include retirement, resignation, or failure 
of reappointment upon the expiration of the term of office of an incumbent. 
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As your letter suggests, the legislative history of the 1942 act does 
not contain any indication of the intended meaning of the language 
“the total of his aggregate years of service.” That is to say, there is 
nothing therein to show whether such language includes or excludes a 
fractional part of a year of service. However, it does not seem rea- 
sonable that the Congress intended to deny credit for a fractional part 
of a year in computing the retirement pay of a judge of the Municipal 
Court of the District of Columbia, particularly, when such fractional 
service could extend to as much as 11 months and 29 days. We note 
that under section 11-753 of the Code (section 2 of the act) all judges 
shall continue in office until their successors shall be appointed and 
qualified. Such provision of the act doubtless contemplates that some 
fractional part of a vear’s service might accrue after the expiration of 
a judge’s usual ten-year appointment or reappointment. 

By reason of the foregoing comments, and in view of the ruling in 
the somewhat similar case of Cooper v. United States, decided Janu- 
ary 3, 1949, 112 Ct. Cl. 559, 81 F. Supp. 734, we no longer will insist 
that the retirement pay of judges of the Municipal Court of the Dis- 
trict of Columbia be computed only on the basis of full years of serv- 
ice, Rather, a fractional part of a year should be included in such 
computation along the lines of Cooper v. United States, supra. In ar- 
riving at the above conclusion we have not overlooked the answer 
to question 8 in decision of April 10, 1952, 31 Comp. Gen. 505. 

Therefore, your specific question set forth above is answered in the 
affirmative. 


[ B-143846 J 


Civilian Personnel—Travel Status—Per Diem—Hospitaliza- 
tion—Employees Covered by Health Insurance—Ambulance 


Service 


Employees enrolled under oue of the health benefit plans offered under the Fed- 
eral Employees Health Benefits Act of 1959, 5 U.S.C. 3001 note-3014, who, 
while in an official travel status, are hospitalized and have their hospitalization 
and medical expense paid by the insurance carrier are not regarded as having 
received hospitalization at Government expense within the meaning of section 
6.5(a) of the Standardized Government Travel Regulatiors even though the 
Government contributes to the cost of the insurance and, therefore, such em- 
ployees are not precluded from receiving per diem for the period of hospitaliza- 
tion pursuant to section 3 of the Travel Expense Act of 1949, 5 U.S.C. 836. 
The cost of ambulance service from a temporary post of duty to permanent duty 
station is an allowable transportation expense under section 6() of the Stand- 
ardized Government Travel Regulations, which specifically authorizes trans- 
portation expense to an employee’s designated duty post whenever the em- 
ployee becomes incapacitated due to illness or injury not due to his own mis- 
conduct while in an official trayel status, notwithstanding that the cost of 
such transportation exceeds the cost for the return trip via common carrier, 
provided that such transportation is authorized or approved and that approval 
is based upon adequate medical evidence of need. 








168 DECISIONS OF THE COMPTROLLER GENERAL [40 


To M. A. Marchetti, Department of the Interior, September 14, 
1960: 


Your letter of August 26, 1960, requests our decision whether a 
travel voucher in favor of Mr. Edward Thomas, Mining Engineer, 
Bureau of Mines, headquartered at Pittsburgh, Pennsylvania, for 
$181.20 covering the period July 7, 1960, to July 13, 1960, may be 
certified for payment. 

Mr. Thomas became ill while in a travel status and was hospitalized 
at Cleveland, Ohio, from July 8, 1960, to July 18, 1960. $72 of the 
total amount represents per diem for the period of hospitalization 
and return travel time to Pittsburgh. $99 of the remainder repre- 
sents the cost of ambulance service between the hospital in Cleveland 
and a hospital in Pittsburgh paid by Mr. Thomas. 

Mr. Thomas is enrolled under Enrollment Code No. 102 of the 
Government-Wide Service Benefit Plan, one of the health benefit 
plans offered under the Federal Employees Health Benefits Act of 
1959, 73 Stat. 708, 5 U.S.C. 3001 note-3014. 

Two questions are presented: (1), whether in view of section 6.5a 
of the Standardized Government Travel Regulations Mr. Thomas is 
entitled to per diem for this period of hospitalization; and, (2), 
whether reimbursement for the cost of ambulance service may be paid 
in full or must be limited not to exceed the cost of common carrier. 

Section 3 of the Travel Expense Act of 1949, 63 Stat. 166, as 
amended, 5 U.S.C. 836, authorizes payment of per diem to civilian 
officers and employees who become incapacitated because of illness 
or injury, not due to their own misconduct, while traveling on official 
business away from their designated posts of duty, and payment of 
transportation expenses to their designated posts of duty. 

Section 6.5a and b of the Standardized Government Travel Regu- 
lations issued pursuant thereto reads as follows: 

(a) * * * Refund of the per diem allowance shall be required from the em- 
ployee in any case where he receives hospitalization under any Federal statute 
or receives reimbursement under such statute for hospital expenses paid by him. 

(b) Transportation expenses to employee’s designated post of duty and per 
diem en route shall be allowed whenever the employee becomes incapacitated due 
to illness or injury, not due to his own misconduct, while en route to or while at 
temporary duty station prior to completion of temporary duty assignment when 
authorized or approved. 

The purpose of section 6.5a of the Standardized Government Travel 
Regulations is to prohibit payment of per diem when an employee is 
entitled by law to receive hospitalization at Government expense or 
reimbursement by the Government for hospital expenses paid by him, 
as, for example, under the Federal Employees Compensation Act of 
1916, as amended, 5 U.S.C. 751-793. See 32 Comp. Gen. 113. 

The Federal Employees Health Benefits Act of 1959 established a 
Government-wide program of insurance for Federal employees and 
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their dependents, the costs of which are shared by the Government, 
as employer, and its employees. The act does not entitle Federal 
employees to hospitalization at Government expense but gives Fed- 
eral employees the opportunity to obtain health insurance by enroll- 
ing in one of the health benefit plans offered under this program. 

The act authorizes the Civil Service Commission to enter into con- 
tracts with qualified carriers offering health benefit plans described in 
section 4 of the act. Reimbursement for hospitalization and other 
medical expenses is paid by the carrier according to the terms of its 
insurance contract. 


Consequently, the fact that the Government contributes to the cost 
of the employee’s health insurance does not affect his right to receive 
per diem during the period of hospitalization. 

The expense of ambulance service to an employee’s designated post 
of duty is an allowable transportation expense under section 6.5b of 
the Standardized Government Travel Regulations and may be paid 
in full when authorized or approved. B-127109, April 6, 1956, copy 
enclosed. We note that the voucher is administratively approved and 
we assume that such approval is based upon adequate medical evidence 
of need. 


The voucher, therefore, may be certified for payment if otherwise 
correct. 


[ B-142690 ] 


Military Personnel—Quarters, Etc., Allowances—Confine- 
ment in Guard House or Brig 


The “quarters” ordinarily provided members of the uniformed services during 
confinement in a guard house or brig may not properly be regarded as adequate 
quarters assigned to a member appropriate to his rank or grade, within the 
meaning of section 302 of the Career Compensation Act of 1949, 37 U.S.C. 252, or 
as any quarters within the meaning of paragraph 3 of Executive Order No. 
10204, both of which relate to quarters voluntarily occupied by a member and 
not to quarters which a member is forced to occupy against his will during a 
period of confinement; therefore, the member’s entitlement to basic allowance 
for quarters is not affected by confinement in a guard house or brig incident to 
trial by court-martial, including any period of pretrial confinement. 

The appropriateness and adequacy of quarters assigned to members of the uni- 
formed services relate to the rank, grade or rating of the member and the 
normal conditions of living, including freedom of use and of ingress and egress, 
so that an administrative determination that the quarters assigned to a mem- 
ber in a guard house or brig are adequate would not be controlling as to the 
member’s entitlement to basic allowance for quarters during confinement periods 
incident to a trial by court-martial. 

In the determination of entitlement of members of the uniformed services to 
basie allowance for quarters during periods of confinement in a guard house or 
brig incident to a trial by court-martial, the fact that, instead of acquittal, the 
charges are withdrawn, either before or after the officer was placed in jeopardy, 
would have no effect on entitlement to quarters allowance during the confine- 
ment, nor would the fact that the officer is found guilty affect entitlement during 
periods of confinement prior to the effective date of the sentence. 


A court-martial sentence which does not include a forfeiture of allowances does 
not affect a member’s right to a basic allowance for quarters during periods 
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of confinement incident to the court-martial, and the setting aside of the 
sentence is without significance insofar as that right is concerned. 

The right of a member of the uniformed services without dependents to basic 
allowance for quarters during confinement in a guard house or brig, including 
any period of pretrial confinement, would be one of the rights restored upon 
the setting aside of a court-martial sentence to confinement, which includes for- 
feiture of all pay and allowances, in view of the normal administrative practice 
in the services to include in the action setting aside or disapproving a sentence 
general language that all rights, privileges, and property affected by the executed 
portion of the sentence so set aside or disapproved are restored. 


The conclusions concerning entitlement of officers of the uniformed services to 
basic allowance for quarters during periods of confinement in a guard house or 
brig incident to a trial by court-martial are equally applicable to enlisted mem- 
bers under the same circumstances. 


While an officer is entitled under section 301 of the Career Compensation Act of 
1949, 37 U.S.C. 251, to basic allowance for subsistence during a period of con- 
finement to a guard house or brig, in the absence of a final court-martial sentence 
which includes forfeiture of pay and allowances, a charge should be made against 
him at prescribed rates for the meals furnished by the Government during 
confinement. 


The entitlement of a member of the uniformed services without dependents, who 
is authorized station allowances outside the United States, to the housing allow- 
ance payable under paragraph 4301 of the Joint Travel Regulations, for any day 
upon which Government quarters are not available to him at his permanent sta- 
tion is not affected by the member’s confinement to a guard house or brig, in the 
absence of a final court-martial sentence which effects a forfeiture of pay and 
allowances, provided the member’s permanent station remains unchanged and he 
continues to maintain his non-Government quarters at that place. 


A member of the uniformed services without dependents who is authorized 
station allowances outside the United States is not entitled during a period of 
confinement to a guard house or brig to a cost-of-living allowance, which is not 
payable under paragraph 43801-3b(1) of the Joint Travel Regulations, when 
furnished subsistence at Government expense, or to temporary lodging allow- 
ance, which is authorized under paragraph 4303-1 of such regulations, for the 
purpose of partially reimbursing a member for the more than normal expenses 
incurred in hotels, or hotel-like accommodations, and public restaurants, in view 
of the fact that at most the member would be paying only what the Government 
charged for the meals furnished him. 


To the Secretary of Defense, September 16, 1960: 


Reference is made to letter of April 21, 1960, from the Deputy 
Assistant Secretary of Defense (Comptroller), requesting decision 
whether members of the uniformed services, without dependents, may 
be credited with basic allowance for quarters, and certain other allow- 
ances, for periods of confinement in a guard house or brig, under the 
circumstances discussed and set forth in Committee Action No. 267 
of the Military Pay and Allowance Committee, Department of De- 
fense, and Control Number 60-15 of the Per Diem Travel and Trans- 
portation Allowance Committee. 

The questions presented will be quoted and answered in the order 
presented. : 

1. An officer entitled to BAQ without dependents is charged with a violation 
of the Uniform Code of Military Justice and is ordered into confinement in a 
guard house or brig. The charges are later referred for trial by a court-martial 


which fully acquits him. Confinement is continuous through acquittal. Is his 
BAQ entitlement affected : 
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a. For the period of confinement prior to the time the charges are referred 
for trial? 

b. For the period of confinement after the charges are referred for trial? 

Section 302 of the Career Compensation Act of 1949, as amended, 
87 U.S.C. 252, provides that, except as otherwise provided by law, 
members of the uniformed forces entitled to receive basic pay shall 
be entitled to receive a basic allowance for quarters in such amount 
and under such circumstances as provided therein but that no basic 
allowance for quarters shall accrue to members of the uniformed serv- 
ices “assigned to Government quarters or housing facilities under the 
jurisdiction of the uniformed services, appropriate to their rank, 
grade, or rating, and adequate for themselves and dependents, if with 
dependents.” Implementing regulations contained in paragraph 3 of 
Executive Order No. 10204, dated January 15, 1951, 16 F.R. 417, 
provide that: 

Any quarters or housing facilities under the jurisdiction of any of the uni- 
formed services in fact occupied without payment of rental charges (a) by a 
member and his dependents, or (b) at his permanent station by a member with- 
out dependents * * * shall be deemed to have been assigned to such member as 
appropriate and adequate quarters, and no basic allowance for quarters shall 
accrue to such member under such circumstances unless the occupancy is be- 
cause of a social visit of a temporary nature. 

It is our view that the “quarters” ordinarily provided for confine- 
ment in a guard house or brig may not properly be regarded as 
adequate quarters assigned to an officer appropriate to his rank within 
the meaning of section 302 of the Career Compensation Act of 1949, 
as amended. See in this connection B-139600, June 23, 1959. As to 
the matter of whether the sleeping accommodations provided in a 
guard house or brig may be regarded as “any quarters” within the 
purview of paragraph 3 of Executive Order No. 10204, it is believed 
the quarters there mentioned are quarters which are voluntarily oc- 
cupied. A member who elects to occupy inadequate quarters should 
not thereafter be permitted to urge their inadequacy as a basis for 
payment of basic allowance for quarters. The same considerations do 
not apply where a member is forced to occupy “quarters” against his 
will during a period of confinement in a guard house or brig. Accord- 
ingly, questions la and 1b are answered in the negative. 

2. If the answer either to question 1a or 1b is in the negative, would it make 
any difference if it was determined by the commanding officer at the time con- 
finement was ordered, or at a later time as applicable, that the guard house or 
brig was assigned to the officer as adequate and appropriate quarters? 

Our view that the occupancy of “quarters” in a guard house or brig 
does not constitute an assignment of quarters under section 302 of 
the 1949 act is based on the circumstances of occupancy, rather than 
the size of, or accommodations available in, such “quarters.” The 
appropriateness and adequacy of quarters mentioned in the statute 
relate to the rank, grade or rating and the normal conditions of living 
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of the member involved. Freedom of use and of ingress and egress 
would appear to be basic considerations in this matter and an ad- 
ministrative determination of physical adequacy would not be con- 
trolling. Question 2 is answered in the negative. 

3. Would the answers to questions la, 1b or 2 be any different, if instead of an 
ac. “‘ttal, all charges were withdrawn either before or after the officer accused 
was placed in jeopardy? 

4. Would the answers to any of the foregoing differ as to periods of confine- 
ment prior to the effective date of any sentence imposed, if the officer should be 
found guilty of the charges, which finding becomes final after review of the case 
has been fully completed? 

Questions 3 and 4 are answered in the negative. See the answers to 
questions la and 1b. 

5. Assuming the officer in the circumstances supposed in questions 1a, 1b or 2, 
instead of being acquitted, were found guilty and sentenced to confinement by 
the court-martial. This sentence is later set aside or disapproved and all rights, 
privileges, and property are restored in accordance with Article 75, Uniform 
Code of Military Justice. What is his entitlement to BAQ without dependents: 

a. For the period of confinement under the sentence so set aside or disapproved? 

b. For any period of pretrial confinement? 

A sentence which does not include a forfeiture of allowances does 
not affect a member’s right to a basic allowance for quarters and 
the setting aside of such entence is without significance as far as that 
right is concerned. The officer involved in question 5 would be entitled 
to the quarters allowance for the entire period of his confinement in- 
cluding any period of pretrial confinement. 

6. Would the answer to question 5a or 5b be the same if the sentence to con- 
finement, later set aside or disapproved, included, in addition to confinement, 
forfeiture of all pay and allowances? 

As pointed out in the Committee Action discussion, it appears to be 
the normal administrative practice in the service to include in the 
action setting aside or disapproving a sentence general language that 
all rights, privileges and property affected by the executed portion of 
the sentence so set aside or disapproved, are restored. Since the 
setting aside of the sentence would remove the forfeiture of pay and 
allowances and one of the rights restored would be a right to the 
quarters allowance, question 6 is answered in the affirmative. 

7. An officer entitled to BAQ without dependents, who has not been confined 
prior to sentence, is confined under sentence of court-martial in a guard house, 
brig, United States Disciplinary Barracks, or similar place of confinement. This 
sentence is later set aside or disapproved and all rights, privileges, and property 
are restored in accordance with Article 75, Uniform Code of Military Justice. 


What is his entitlement to BAQ without dependents for the period of confinement 
under the sentence so set aside or disapproved? 


The officer would be entitled to the quarters allowance. See answer 
to question 5. 
8. Would the answer to question 7 be the same if the sentence to confinement, 


later set aside or disapproved, included, in addition to confinement, forfeiture of 
all pay and allowances? 
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Question 8 is answered in the affirmative. See the answer to 
question 6. 

9. Would the answers to questions 7 or 8 be any different if it were determined 
by the commanding officer at the time the officer was confined, or at a later time 
as applicable, that the guard house, brig, United States Disciplinary Barracks, or 


similar place of confinement were assigned to the officer as adequate and appro- 
priate quarters? 


Question 9 is answered in the negative. See answer to question 2. 


10. Would the answers to all of the above questions apply equally to enlisted 
members under the same circumstances? 


Question 10 is answered in the affirmative. 


11. An officer entitled to BAS is charged with a violation of the Uniform 
Code of Military Justice. Under the various circumstances of confinement, as 
supposed in questions la, lb, 5, 4, 5a, 5b, 6, 7 and 8, how would his entitlement 
to BAS be affected? 

Section 301 of the Career Compensation Act of 1949, as amended, 
37 U.S.C. 251, provides that an officer shall “at all times” be entitled 
to a basic allowance for subsistence. Unless an officer's right to such 
allowance is forfeited under a valid court-martial sentence so provid- 
ing, the allowance generally should be paid to him. Since only ques- 
tion 4 involves a sentence which becomes final and that sentence did 
not include a forfeiture of pay and allowances, the officer’s right to 
the subsistence allowance would not be affected in any of the situations 
to which question 11 relates. 

12. Under any of the various circumstances of confinement of an officer as 
supposed in questions la, lb, 3, 4, 5a, Sb, 6, T and 8 in which his entitlement to 
BAS might not be affected, should deductions be made for any meals furnished 
him at Government expense’ 

In the situations here considered, where subsistence is furnished 
an officer by the Government, it would appear proper to require a 
charge against him for meals at the prescribed rates. Cf. B-139600, 
June 23, 1959. 

13. An officer (member without dependents) who is authorized station allow- 
ances outside the United States is charged with a violation of the Uniform Code 
of Military Justice. Under any of the various circumstances of confinement as 
applicable to officers in any of the foregoing questions, is such an officer entitled 
to be paid: 

a. Housing and cost-of-living allowances as authorized in paragraph 4301, 
Joint Travel Regulations? 

b. Temporary lodging allowances as authorized in paragraph 4805, Joint Travel 
Regulations? 

Housing and cost-of-living allowances are authorized for the pur- 
pose of defraying the average excess costs experienced by members 
on permanent duty at places outside the United States. Housing al- 
lowances are payable to a member, without dependents, for any day 
upon which Government quarters are not available to him at his 
permanent station. Under paragraph 4301-3b(2) of the regulations, 
entitlement to the housing allowance is not affected by temporary ab- 
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sence while in a pay status, provided the member continues to main- 
tain non-Government quarters at his permanent duty station. Accord- 
ingly, if the officer’s permanent station remains unchanged and he 
continues to maintain his non-Government quarters at that place, ques- 
tion 13a is answered in the affirmative as to the housing allowance. 

While members without dependents are entitled to cost-of-living 
allowances for any day during which a Government mess (three 
meals per day) is not available to the member at his permanent duty 
station, such allowance is not payable when, in fact, subsistence is 
furnished at Government expense. Paragraph 4301-3b(1) of the 
regulations. Temporary lodging allowances are authorized for the 
purpose of partially reimbursing a member for the more than normal 
expenses incurred in hotels, or hotel-like accommodations, and public 
restaurants. Paragraph 4303-1 of such regulations. Considering 
the fact that at most the officer would be paying only what the Govern- 
ment charged for the meals furnished him and applying the stated 
purpose of the pertinent regulations, question 13a, insofar as it re- 
lates to cost-of-living allowance, and question 13b are answered in the 
negative. 


14. Would the answers to question 13a and 18b apply equally to enlisted meme 
bers under the same circumstances? 


Question 14 is answered in the affirmative. 


[ B-143922 J 
Coniracts—Assignments—Pension Trusts—Validity 


Although neither the trustees of a pension trust nor the trust can be regarded 
as an institution for purposes of an assignment of a Government contract, the 
trust corpus, together with the trustees, whether individual, corporate or 
otherwise, having as a primary function the investing of the assets of pension 
trusts may be regarded as a financing institution within the meaning of the 
Assignment of Claims Act of 1940, 31 U.S.C. 203, so that the assignment of a 
Government contract fer the construction and leasing of a postal facility to the 
trustees of a pension trust may be considered a valid assignment. 


To the Postmaster General, September 16, 1960: 


By letter of September 8, 1960, with enclosures, you have requested 
our views as to whether the trustees of the General Electric Pension 
Trust qualify as a “financing institution” within the meaning of that 
term as employed in the Assignment of Claims Act of 1940, as 
amended, 31 U.S.C. 203. 

It is reported that your Department has awarded a contract for 
the construction of a major postal facility at Portland, Oregon, and 
for the leasing of such facility to the Government for a term of 30 
years with certain renewal options. The contractors propose to ob- 
tain financing from the General Electric Pension Trust, and as secu- 
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rity for the loan would assign the contract rental payments to the 
Pension Trustee pursuant to the Assignment of Claims Act. 

The cited statutory provision provides that moneys due or to be- 
come due from the United States under a contract providing for 
payments of $1,000 or more may be assigned to a “bank, trust com- 
pany, or other financing institution” if certain conditions not here 
in question are met. 

The assets of pension trusts, as with insurance companies, are in- 
creasingly being invested in long term secured loans. Nothing ap- 
pears in the legislative history of the act indicating any congressional 
intent that pension trust funds should be excluded; nor does any 
reason appear, either from the purpose of the act or the interests of 
any of the parties to the transaction, for excluding them. In this 
instance, Article V of the Trust Agreement sets out as a primary duty 
of the trustees the investment and reinvestment of pension principal 
and income in loans, securities and property. We held in 36 Comp. 
Gen. 290 that pension trust funds may be used for loans secured by 
an assignment pursuant to 31 U.S.C. 203. We conclude, therefore, 
that the assignment may not be regarded as invalid by reason of the 
source of funds for the loan in consideration for which the assignment 
is made providing the assignee qualifies as a “financing institution” 
under the act. 

A financing institution is one which deals in money as distinguished 
from other commodities as the primary function of its business activ- 
ity. 22 Comp. Gen. 44. Such institution may be an individual or a 
partnership as well as a corporate organization. 20 Comp. Gen. 415. 

The trustees are seven individuals. Under the law of trusts they 
hold the corpus of the trust as joint tenants. 1 Restatement of the 
Law 2d, Trust 2d, section 108. They must, with respect to discre- 
tionary actions such as the lending of large sums of money, act in 
unison. When the administration of a trust is vested in co-trustees, 
they form one collective trustee. Vandever’s Appeal, 42 Am. Dee. 305. 

While the trustees in this instance cannot be said to be formed into 
the kind of entity normally regarded as an institution, their relation- 
ship to each other and to the trust is such as to permit equating them 
as an individual for purposes of determining whether they qualify as 
a financial institution. A trust itself is not an institution. 36 Comp. 
Gen. 290. However, the trust corpus, together with the trustees, 
whether individual, corporate or otherwise, having as a primary func- 
tion the investing of assets of the trust, may be regarded as a financing 
institution within the meaning of the Assignment of Claims Act. See 
Taw Commission v. Pawson, 160 N.E. 468, 469, and Zn Re Oglebay’s 
Estate, 120 N.E. 2d 437. In our view, therefore, the proposed assign- 
ment is a proper one under 31 U.S.C. 203. 
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[ B-143525 J 


Military Personnel—False Claim Submitted After Retire- 
ment—Effect of Act of September 1, 1954 


The punishment for the submission of false statements on matters within the 
jurisdiction of departments and agencies of the United States, prescribed in 18 
U.S.C. 1001 being a fine of $10,000 or imprisonment of not more than five years, 
or both, brings the offense within the definition of felony in 18 U.S.C. 1, which 
defines felony as any offense punishable by death or imprisonment for a term 
exceeding one year; therefore, a conviction under 18 U.S.C. 1001 is a conviction 
of a “felony” as that term is used in clause 2 of section 1 of the act of Septem- 
ber 1, 1954, which precludes payment of an annuity or retired pay to persons con- 
victed of certain offenses. 


The act of September 1, 1954, which precludes the payment of an annuity or 
retired pay to persons convicted of an offense, which is a felony, if committed 
in the exercise of his authority, influence, power or privileges as an officer or 
employee of the Government, is not restricted to offenses committed while car- 
rying out an official duty but is directed against acts performed while in the 
active service of the Government as well as against acts performed after ter- 
mination of service so that the commission of an offense by a member of the uni- 
formed services after transfer to an inactive status as a member of the Fleet 
Marine Corps Reserve or as a member on the inactive retired list is covered by 
the act if directly connected with active service. 


The right of a retired member of the Marine Corps to submit a claim for travel 
performed by him and his dependents, incident to his selection of a home fol- 
lowing his transfer to the Fleet Marine Corps Reserve, is a privilege directly 
related to active service, even though it accrues only incident to termination of 
active service, as the term privilege is used in section 1, clause 2 of the act of 
September 1, 1954, which precludes payment of an annuity or retired pay to per- 
sons convicted of certain offenses; and, therefore, the conviction of the member 
under 18 U.S.C. 1001 of falsifying vouchers for such travel is a conviction of a 
felony committed in the exercise of the member’s privileges as an officer or em- 
ployee of the United States within the act of September 1, 1954, so that payment 
of retired pay may not be made. 


ao John A. Rapp, United States Marine Corps, September 20, 

By first endorsement dated July 15, 1960, the Commandant of the 
Marine Corps forwarded here your letter of July 11, 1960, with en- 
closures, requesting a decision whether a Master Sergeant, United 
States Marine Corps, retired, will be precluded from entitlement to re- 
tired pay from the Marine Corps by reason of the provisions of the 
act of September 1, 1954, 68 Stat. 1142, as amended, 5 U.S.C. 2281, 
et seq., in view of his conviction on June 6, 1960, in the United States 
District Court for the Eastern District of Virginia, Alexandria 
Division. The request for decision was assigned submission No. 
DO-MC-516 by the Department of Defense Military Pay and Allow- 
ance Committee. 

The sergeant pleaded guilty, was found guilty and convicted of 
a violation of 18 U.S.C. 1001. The conviction was for knowingly and 
willfully raaking false statements to the United States Department of 
the Navy in that he submitted to the Department travel vouchers Nos. 
717191 and 717191-A, both dated March 14, 1958, in the amounts of 
$184.74 and $369.48, respectively, for travel for himself and his de- 
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pendents from Washington, D.C., and Annandale, Virginia, to Camp- 
bell, California, during the period February 7, 1958, through Feb- 
ruary 20, 1958, “when he then and there well knew that such voucher 
wasnottrue. (Title 18, section 1001, U.S.C.).” 

Section 1 of the act of September 1, 1954, 68 Stat. 1142, 5 U.S.C. 
2282, provides in part: 

That there shall not be paid to any person convicted prior to, on, or after 
the date of enactment of this Act of any of the following offenses described in 
this section, or to the survivor or beneficiary of such person so convicted, for 
any period subsequent to the date of such conviction or the date of enactment 
of this Act, whichever is later, any annuity or retired pay on the basis of the 


service of such person as an officer or employee of the Government: 
o + + a * * * 


(2) Any offense (not including any offense within the purview of section 18 of 
title 18 of the United States Code) which is a felony under the laws of the United 
States or of the District of Columbia (A) committed in the exercise of his 
authority, influence, power, or privileges as an officer or employee of the Govern- 
ment, or (B) committed after the termination of his service as an officer or 
employee of the Government but directly involving, directly resulting from, or 
relating to, the improper exercise of his authority, influence, power, or privi- 
leges during any period of his service as such officer or employee; * * 


Section 1001, Title 18 of the United States Code reads as follows: 


Whoever, in any matter within the jurisdiction of any department or agency 
of the United States knowingly and willfully falsifies, conceals or covers up by 
any trick, scheme, or device a material fact, or makes any false, fictitious or 
fraudulent statements or representations, or makes or uses any false writing or 
documents knowing the same to contain any false, fictitious or fraudulent state- 
ment or entry, shall be fined not more than $10,000 or imprisoned not more than 
five years, or both. 

Section 1, Title 18 of the United States Code defines a “felony” as 
any offense punishable by death or imprisonment for a term exceeding 
one year. In view of that definition it is clear that the sergeant was 
convicted of a “felony” within the meaning of the term as used in 
clause 2 of section 1 of the act of September 1, 1954. 

The purpose of the act of September 1, 1954, is to bar payment of 
an annuity or retired pay to any person convicted of committing an 
act or offense coming within its provisions. 35 Comp. Gen. 302. Sec- 
tion 1, clause 2, of the act prohibits such payments to persons con- 
victed of any offense, with certain exceptions, which is a felony, if 
“committed in the exercise of his authority, influence, power or privi- 
leges as an officer or employee of the Government.” 

You state that it is questionable whether the offense properly could 
be considered as having been committed in the exercise of a privilege 
as a retired member, the issue being whether the word “privileges” 
as used in section 1, clause 2, of the statute includes the right given 
to the sergeant by law and regulations to submit a claim for travel 
performed by him and his dependents incident to his selection of a 
home following his transfer to the Fleet Marine Corps Reserve, or 
whether it is restricted in its application to privileges primarily as- 
sociated with or directly relating to the official functions of the office 
or assigned duties of a member. 
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While the legislative history contains statements that the act is 
directed against persons who break faith with the Government in 
carrying out their official duties, or while acting in an official capacity, 
the act is not restricted to offenses committea while carrying out an 
official duty, but by its terms it is directed against acts performed 
while in the active service of the Government, as well as against acts 
performed after termination of Government service. Hence, the com- 
mission of an act after transfer to an inactive status as a member of 
the Fleet Marine Corps Reserve or as a member on the inactive retired 
list is covered by the act if it is directly connected with active service. 
We think that a right to a transportation allowance accruing incident 
to active service is a privilege directly related to active service even 
though it accrues only incident to termination of active service. 

The sergeant was convicted under 18 U.S.C. 1001, the provisions 
of which, prior to the 1948 codification, were part of the same section 
of the Criminal Code as the predecessor provision of 18 U.S.C. 287 
(section 35A of the Criminal Code, 18 U.S.C. 80, 1940 Ed.). Section 
287 relates to false claims and is specifically enumerated in clause (1) 
of section 1 as one of the offenses for which the act requires loss of 
retired pay. 

The legislative history of the statute indicates a legislative intent 
to cover false claims against the Government incident to Government 
employment and under the circumstances it would seem that the word 
“privileges” would be subject to that concept. See in that connection 
B-23845, March 20, 1942. Though laws, penal in nature, are to be 
strictly construed, it has been held that they are not to be construed 
so strictly as to deny the obvious intent of the Congress. Arroyo v. 
United States, 359 U.S. 419, 424. Since the offenses of which the 
sergeant was convicted are shown by the criminal information filed 
against him to have been committed incident to the exercise of his 
rights as an officer or employee of the Government, his case appears 
to be one within the prohibition of the 1954 act. Therefore, he is not 
entitled to receive any retired pay. 

The question presented is answered accordingly. 


[ B-136768 J 


Property—Public—Damage, Loss, Ete.—Measure of Dam- 
ages—Reconditioned Equipment 


In the determination of the value of a piece of reconditioned equipment, which 
was demolished while being transported under a Government bill of lading, a 
settlement based on the market value of the equipment at destination, less a 
depreciation allowance for the period of the life expectancy of the equipment, 
without consideration for the fact that the equipment immediately prior to the 
shipment had been reconditioned and extensively overhauled would not be 
proper ; therefore, an amount determined by the administrative agency based on 
the reconditioning process which is shown to have extended the useful life of the 
equipment will be accepted as correct. 
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To Johnson, Guthrie & Stanfield, September 21, 1960: 


Reference is made to your letter of April 21, 1960, with enclosures, 
and to your letter of July 18, 1960, requesting review of the action 
taken on December 1, 1959, in deducting $32,774 from freight charges 
otherwise due your client, C & H Transportation Co., Inc. 

The deduction action arises from the Government’s claim for damage 
to a truck-mounted Thew Lorain crane (model E-6620, serial No. 
22364), moving from the Lewis Motor Company, Marshall, Texas, to 
the Transportation Officer, Fort Polk, Louisiana, under Government 
bill of lading W Y-7206808. 

The record shows that the C & H Transportation Co., Inc., was 
transporting the crane on a Martin Low Boy trailer pulled by a 1955 
International truck tractor. While en route to destination on March 
25, 1957, the tractor struck a culvert abutment, causing the driver to 
lose steering control of the tractor which left the road and crashed into 
a stand of trees. As a result of the crash, the crane, weighing 55,300 
pounds, toppled from the trailer bed and was demolished. The crane 
had been reconditioned by the shipper, Lewis Motor Company, Mar- 
shall, Texas, just prior to shipment. The C & H Transportation Co., 
Inc., admitted liability for the damaged crane in its letter of May 9, 
1957, and retained the damaged crane for salvage. 

You contend that the carrier believes a fair settlement of our claim 
for $32,774 would be $17,856.44, that is, $32,774 less a total credit of 
$14.917.56 ($311 for storage charges and a depreciation allowance of 
$14,606.56). This offer is based on the crane having a life expectancy 
of 12 years with a depreciation rate of 8.33 percent per year and a 
total depreciation of 44.44 percent over a period of five years and four 
months. In support of the carrier’s contention, you have cited court 
cases which have applied the “market value of goods at destination” 
rule and have furnished affidavits as to the market value of the type 
of crane here involved from several people engaged in the selling of 
similar machinery and heavy equipment. 

Your offer to settle the claim for $17,856.44 is on a basis similar to 
that urged in a letter of April 16, 1958, from the C & H Transportation 
Co., Inc., wherein the carrier offered to compromise the claim by pay- 
ment of $18,036.44, some $180 more than the amount of your current 
offer. Such offer was submitted to and rejected by the Attorney Gen- 
eral because the offer failed to make any allowance for the fact that the 
crane immediately prior to the accident had been thoroughly recondi- 
tioned and was then administratively considered to be valued at ap- 
proximately its cost at acquisition. 

At the time of the accident, the crane had just been completely over- 
hauled by the Lewis Motor Company. The C & H Transportation 
Company was engaged to transport the reconditioned machine to Fort 
Polk, Louisiana, for use in military exercises. ‘The destruction of the 
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crane occurred approximately one hour after the carrier received the 
reconditioned machine from the Lewis Motor Company at Marshall, 
Texas. The record reflects that the reconditioning process of the 
crane was extensive and it seems that the crane was virtually rebuilt. 
This fact is supported by Job Order ENG. Form 1752, a copy of which 
was submitted with your letter of April 21, 1960. 

The administrative agency contends that the proper measure of 
damages for the destruction of the reconditioned crane is the same as 
the cost of acquisition, $32,463, since the cost of restoring the crane to 
its former reconditioned operative state was estimated to be $32,750. 
This contention as to the value of the reconditioned crane is substan- 
tially supported by the quotation furnished by the carrier’s appointed 
representative. It is specifically noted that the Shaw Equipment 
Company of Dallas, Texas, in advising the carrier’s insurer of the 
estimated cost of restoration of the crane, asserted on page 3 of an 
itemized list accompanying a letter of May 20, 1957, that— 

We recently rebuilt a used machine of this model and make and sold it for 

approximately $30,000, fully equipped. [Italics supplied.] 
The import of this evaluation by the carrier’s own representative 
suggests that the crane, a well-known make and model, was worth con- 
siderably more in the reconditioned state than the amount of money 
now proffered. 

Moreover, it seems that the carrier’s offer, based on a straight line 
depreciation formula over a twelve-year period, is not for application 
here, since the offer fails to give consideration to the fact that the 
crane had been reconditioned and extensively overhauled immediately 
prior to movement. Had any consideration been given to the recon- 
ditioned state of the crane it follows that an adjustment for an in- 
crease in the value of the machine would have been made, since the 
reconditioning process, except for the accident, would definitely have 
extended the useful life of the crane for a considerable period of time. 

On the basis of the record before us, we must hold that the proper 
measure of damage for the reconditioned machine is $32,463, the 
amount reported by the administrative agency, since we have con- 
sistently held that where there is a dispute between the administrative 
office and the claimant involving a question of fact—in this instance 
the value of the reconditioned machine—the administrative report 
will be accepted as correct in the absence of substantial evidence to 
the contrary. 11 Comp. Gen. 473; 16 id. 1105. Accordingly, the de- 
duction of December 1, 1959, for $32,774 is deemed proper and is 
sustained, except that the carrier will be reimbursed for the storage 
charge of $311, since the carrier settled this charge with the Lewis 
Motor Company. Check for such amount, $311, should be received in 
due course. 
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[ B-143700 ] 


Department of Agriculture—Compromise Authority—Debt 
Satisfaction by Deed in Lieu of Foreclosure 


In the absence of any indication that the broad authority conferred on the Sec- 
retary of Agriculture to compromise claims incident to Farmers’ Home Adminis- 
tration programs under section 41(g) (2) of the Bankhead-Jones Farm Tenant 
Act, 7 U.S.C. 1015(g) (2), is restricted by section 41(g) (3) (B) of the act, which 
authorizes the release of personal liability of borrowers, whose farms have been 
acquired by the Secretary by deed in lieu of foreclosure in satisfaction of an un- 
secured indebtedness, the compromise authority may be used for the acceptance of 
an agreement by which the borrower conveys his farm to the United States in 
satisfaction of both secured and unsecured debts where the value of the farm 
is in excess of the secured indebtedness but less than the combined outstanding 
balance of the secured and unsecured debt, and the other conditions in section 
41(g) (1), (2) and (4) of the act are met. 


To the Secretary of Agriculture, September 21, 1960: 


A letter dated August 4, 1960, from the Acting Secretary of Agri- 
culture, concerns circumstances which have arisen in the servicing of 
loans by the Farmers Home Administration of the Department of 
Agriculture. The Acting Secretary requests a decision as to whether 
we would be required to object to the settlement of a borrower's ac- 
count by the Department of Agriculture under the authority of section 
41(g)(2) of the Bankhead-Jones Farm Tenant Act, as amended, 7 
U. S. C. 1015(g) (2), in those situations in which the borrower wishes 
to convey his farm to the United States in satisfaction ef both a secured 
indebtedness and unsecured indebtedness where (1) the value of the 
farm is substantially in excess of the amount of the secured indebted- 
ness but is less than the combined outstanding balances of the secured 
and the unsecured indebtedness, and (2) the conditions specified in 
section 41(g) (1), (2), and (4) of that act can be met. 

The acceptance of title to property securing loans is specifically au- 
thorized under section 51 of the above-cited act, as amended, 7 U.S. C. 
1025, which authorizes the Secretary of Agriculture, among other 
things, “to bid for and purchase at any foreclosure or other sale or 
otherwise acquire property pledged, mortgaged, conveyed, attached or 
levied upon to secure the payment of any such indebtedness; to accept 
title to any property so purchased or acquired; * * *.” In addition 
section 41(g) gives the Secretary the power to: 

(g) Compromise, adjust, or reduce claims and adjust and modify the terms 
of mortgages, leases, contracts, and agreements entered into or administered by 
the Farmers’ Home Administration under any of its programs, as circumstances 
may require: Provided, however, that— 

(1) compromise, adjustment, or reduction of claims of $15,000 or more must 


be effected by reference to the Secretary of the Treasury or to the Attorney Gen- 
eral pursuant to the provisions of section 3469 of the Revised Statutes (31 U. 8S. C. 


(2) compromise, adjustment, or reduction of claims shall be based on a rea- 
sonable determination by the Secretary of the debtor’s ability to pay and the 
value of the security and with or without the payment of any consideration at 
the time of such adjustment or reduction ; 
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(3) releases from personal liability may also be made with or without the 
payment of any consideration at the time of adjustment of claims against— 

(A) borrowers who have transferred the security property to other approved 
applicants under agreements assuming the outstanding secured indebtedness; 
and 

(B) borrowers who have transferred their farms to other approved appli- 
cants under agreements assuming that portion of their outstanding indebtedness 
against the farm which is equal to the value of the farm at the time of the 
transfer, and borrowers whose farms have been acquired by the Secretary, in 
cases where the county committees certify and the Secretary determines that 
the borrowers have cooperated in good faith with the Secretary, have farmed 
in a workmanlike manner, used due diligence to maintain the security against 
loss, and otherwise fulfilled the covenants incident to their loans, to the best of 
their abilities ; 

(4) no compromise, adjustment, or reduction of claims shall be made upon 
terms more favorable than recommended by the appropriate county committee 
established pursuant to section 42 of this Act; and * * * 

The Acting Secretary states that section 41(g) (3) (B), by its terms, 
authorizes releases of personal liability of borrowers whose farms have 
been acquired by the Secretary with appropriate finding as to good 
faith and diligence, but this particular authority is not necessarily 
limited to settlement of indebtedness against the farm, i.e., secured 
indebtedness, He also states that in cases of transfers of security 
property to other approved applicants and transfers of farms pur- 
suant to agreements under which the transferee assumes only a por- 
tion of the outstanding indebtedness, the statute seems to authorize 
releases only of secured indebtedness. It is his belief that the legis- 
lative history of these provisions clearly indicates the intention of 
Congress to authorize releases of deficiency balances in connection 
with deeds in lieu of foreclosure and transfers. The Acting Sec- 
retary advises that because of the doubt as to whether a release after 
a deed in lieu of foreclosure can be given only with respect to the 
secured indebtedness as is true in transfer cases, your Department 
has not heretofore settled unsecured balances of indebtedness arising 
under title II of the act even though the admitted value of the real 
estate conveyed by deed in lieu of foreclosure for the secured in- 
debtedness under title I substantially exceeds the balance due on the 
secured indebtedness. 

The Acting Secretary states that even though it may not be possible 
to construe section 41(g) (3) (B) to authorize settlements of the type 
described, there is for decision whether that section operates restric- 
tively upon the broader general compromise authority of section 41 
(g) (2). He is of the view that the excess value of the farm over and 
above the secured indebtedness could under general law be accepted 2s 
a consideration for the compromise and adjustment of the unsecured 
indebtedness. 

The letter continues in part as follows: 

It should be kept in mind that the question with which we are dealing involves 
a situation in which the borrower is not obligated in any way to offer his security 


property to the Government in satisfaction of any of his indebtedness. It is 
eonceivable that in some cases all of his indebtedness may be current but that 
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he will be unable to continue to keep it current or to pay it in full, and that 
because of ill health or other reasons he desires to quit farming and to settle 
his debts. However, in nearly all cases at least the unsecured title II loan 
balance will be in default, since it became unsecured as a result of voluntary 
sale or forced. liquidation of the chattel security and application of the sale 
proceeds on the account. The borrower could refrain from making such an 
offer and force the Government to foreclose its lien where the secured indebted- 
ness is already in default or when default occurs. Foreclosure would be an 
expensive and time-consuming process, particularly in those States requiring 
judicial foreclosures and providing for redemption periods. 

If the Government foreclosed its title I mortgage and the property brought 
more than the secured debt, it would be possible in some States for the Govern- 
ment to attach the surplus sale proceeds for the purpose of having them applied 
on the unsecured title II debt. However, there is pending a case in Texas in- 
volving this precise type of situation where the property is homestead property 
(which most Farmers Home real estate security is) and the surplus sale pro- 
ceeds would be exempt from execution for six months during which time they 
might be used up or otherwise disposed of or invested in other exempt home- 
stead property. (See Article 16, section 50, Texas Constitution.) 

In this Texas case the value of the homestead property is $8,000. A third 
party has a first deed of trust securing $2,000. The Government’s second deed of 
trust secures $1,990. The chattels which secured the Government’s operating 
loan have been liquidated and applied on the indebtedness, leaving an unsecured 
claim of $4,310, and it appears that the borrower has no other debt payment 
ability. The borrower has proposed to convey the farm to the Government sub- 
ject to the $2,000 first deed of trust held by a third party. The indebtedness to 
the. Government is all delinquent, but if the Government foreclosed it could only 
collect the $1,990 secured claim out of the property since, as stated above, there 
would be an exemption with respect to the surplus sale proceeds. Therefore, it 
is possible that the Government could recover approximately $4,000 more by 
accepting the compromise proposal. 

If the compromise proposal in the Texas case and in other similar cases can- 
not be aeeepted under section 41(g) (2), it may still be possible for this Depart- 
ment to handle some matters of this kind in other States by other alternate 
methods. For example, it is sometimes possible to get the borrower to give the 
Government a second mortgage or deed of trust to secure the otherwise unsecured 
balance due on the title II loan and then take a voluntary conveyance under sec- 
tion 51 and grant a release from personal liability under section 41(g) (3) (B) if 
all of the other applicable requirements can be met. Another approach would 
be to take a personal judgment for the unsecured indebtedness, fix it as a junior 
lien on the real property, and then endeavor to obtain a voluntary conveyance 
under section 51 and grant a release from personal liability under section 41 
(g) (3) (B). However, after taking judgment it is unlikely that the borrower 
would be cooperative to the extent of making a voluntary conveyance to the 
Government. Texas homestead property could not be subjected to either the 
junior deed of trust or judgment lien. Many other States also have laws ex- 
empting homestead property in whole or in part from execution sales. Conse- 
quently, these alternate solutions would not be legally available in all cases. 


The Acting Secretary states that while for clarity in posing the 
question, he has referred to secured indebtedness under title I of the 
Bankhead-Jones Farm Tenant Act and to unsecured indebtedness 
under title II of that act, sections 51 and 41(g) of the act apply to all 
programs administered by the Farmers Home Administration, so that 
the question presented is applicable to indebtedness under all such 
programs. He advises that those programs presently involved are 
listed in 22 F.R. 8188. 

It is clear that under section 41(g) of the Bankhead-Jones Farm 
Tenant Act, as amended, the Secretary of Agriculture has authority 
to compromise, adjust or reduce claims arising under Farmers’ 
Home Administration programs, subject to the conditions specified 
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in section 41(g) (1), (2), and (4) of the act. Moreover, we find 
nothing in section 41(g) (3) (B) of the above-cited act, as amended, 
or in the legislative history of that section, to indicate that it was in- 
tended to restrict the broad general compromise, adjustment and 
claims reduction authority granted the Secretary by section 41(g) (2). 

Since under the type of settlement described in the Acting Secre- 
tary’s letter (and above) the value of the farm involved would be 
substantially in excess of the secured indebtedness (but less than the 
combined outstanding balances of the secured and unsecured indebted- 
ness), such a settlement would constitute a compromise, the excess 
value of the farm—as indicated in the Acting Secretary’s letter— 
being the consideration for the compromise and adjustment of the 
unsecured indebtedness. 

In light of the foregoing, it is our view that, in connection with the 
settlement of a borrower’s account under programs administered by 
the Farmers’ Home Administration, the Secretary of Agriculture, 
under the compromise authority of section 41(g) (2) of the Bankhead- 
Jones Farm Tenant Act, as amended, may—if he determines it in the 
interest of the United States to do so—accept a compromise agreement 
whereby the borrower agrees to convey to the United States his farm 
in satisfaction of both a secured indebtedness and unsecured indebted- 
ness where (1) the value of the farm is substantially in excess of the 
amount of secured indebtedness but is less than the combined outstand- 
ing balances of the secured and unsecured indebtedness, and (2) the 
conditions specified in section 41(g) (1), (2) and (4) of the act are 
met. 

The question presented is answered accordingly. 


[ B-143725 J 


Civilian Employees—Compensation—Promotions—Effec- 
tive on Date of Federal Employees Salary Increase Act of 


1960 


Employees who had reached the maximum longevity step of their grade and 
who were promoted one grade effective July 10, 1960, the same date they also 
became entitled to the general salary increase authorized under the Federal Em- 
ployees Salary Increase Act of 1960, 5 U.S.C. 1113 note, may not be regarded as 
having received the higher rate of compensation under the promotion on the day 
prior to the effective date of the salary increase act, that is, July 9, 1960, but 
are entitled only to the new increased rate under section 112(a) of the act 
(amending section 603(b) of the Classification Act of 1949), which rate remained 
the same upon promotion to the higher grade because of the general compensa- 
tion promotion rules contained in section 802(b) of the Classification Act of 1949, 
5 U.S.C. 1132(b). 36 Comp. Gen. 217, distinguished. 


To the Secretary of Agriculture, September 22, 1960: 


On August 8, 1960, the Acting Secretary requested our decision 
concerning the proper application of the Federal Employees Salary 
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Increase Act of 1960, 74 Stat. 298, 5 U.S.C. 1113 note, effective in your 
department July 10, 1960, to the salary rates of certain employees who 
received promotions on the same effective date by reason of new classi- 
fication standards approved by the United States Civil Service Com- 
mission. 

The reported facts and circumstances are that in August 1959, the 
Commission advised that new standards had been approved and that 
they would be released formally in the spring of 1960. In May 1960, 
State Directors of the Farmers Home Administration were requested 
by a directive dated May 13 to process promptly promotions based 
upon the new standards and to put them in effect at the beginning of 
the first pay period in fiscal year 1961, that is, July 10, 1960. All ad- 
ministrative actions necessary to process the promotions resulting from 
the adoption of the new standards were taken immediately prior to 
July 10, 1960, but the promotions actually were made effective on July 
10, 1960, to accord with the beginning of the pay period. 

As a result of the promotions and the Federal Employees Salary In- 
crease Act being effective on the same date, namely July 10, 1960, the 
question is raised whether there should be applied the principle ex- 
pressed in 36 Comp. Gen. 217, to the effect that when two salary bene- 
fits occur at the same time they may be processed in the order which 
will give the employees the maximum benefit ; or whether the applica- 
tion of such principle is precluded by those provisions in the 1960 
Salary Increase Act which grant increases in salary on the basis of 
basic compensation received “immediately prior to the effective date 
of this section.” As an example, to apply the Federal Employees 
Salary Increase Act of 1960 to an employee who was in the maximum 
longevity step of grade GS-8 at a salary rate of $4,350 on July 9, 1960 
(prior to his promotion to grade GS-4 on July 10, 1960), results in an 
increase of such salary rate to $4,705 per annum. Then applying the 
general compensation rules applicable to promotions contained in sec- 
tion 802(b) of the Classification Act of 1949, as amended, 5 U.S.C. 
1132(b), on the basis that promotion to grade GS-4 became effective 
on July 10, 1960, the employee would be entitled to the same salary 
rate in grade GS-4, namely, $4,705 per annum. On the other hand, 
if the Federal Employees Salary Increase Act be viewed as not apply- 
ing to the salary rate of the employee until after promotion to grade 
GS-4, he would be entitled to a salary rate of $4,775 per annum. 

Section 112(b) of the Federal Employees Salary Increase Act of 
1960, 74 Stat. 298, provides in pertinent part as follows: 

The rates of basic compensation of officers and employees to whom this 
section applies shall be initially adjusted as follows: 

(1) If the officer or employee is receiving basic compensation immediately 
prior to the effective date of this section at one of the scheduled or longevity 
rates of a grade in the General Schedule of the Classification Act of 1949, as 


amended, he shall receive a rate of basic compensation at the corresponding 
scheduled or longevity rate in effect on and after such date. 
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Our decision in 86 Comp. Gen. 217 involved simultaneous salary 
changes other than a general salary increase such as authorized by 
the Federal Employees Salary Increase Act of 1960. Under the 
plain language of that act the increase operates only on the basic 
compensation an employee was receiving immediately prior to the 
effective date thereof, that is July 9, 1960. Here, using the exam- 
ple previously referred to, the employee’s compensation on July 9, 
1960, was $4,350 per annum, the maximum longevity rate of grade 
GS-3. Therefore, in the absence of a contrary indication in the leg- 
islative history of the act (and we find none), we cannot ignore the 
language of such act and must conclude that the employee is entitled 
only to the new increased rate provided in section 112(a) thereof in 
lieu of the rate of $4,350 per annum in grade GS-3, namely $4,705 
per annum. That rate remained the same upon promotion to grade 
GS-4 because of the provisions of section 802(b) of the Classifica- 
tion Act of 1949, supra. 

While the administrative action might have been taken to process 
the promotions of the employees prior to July 10, 1960, the fact 
remains that such promotions actually were stated to be effective July 
10, 1960, and we may not regard such promotions as effective at any 
prior date so as to increase the compensation of the employees under 
the Federal Employees Salary Increase Act of 1960. See B-137839, 
December 17, 1958, B-138461, January 28, 1959, and B-142400, April 
8, 1960. 

Your question is answered accordingly. 


[ B-143475 J 


Leaves of Absence—Civilians on Military Duty—Retro- 
active Payment—Calendar v. Fiscal Year Basis 


An employee who was separated for military duty or placed on military fur- 
lough prior to January 1, 1953, the effective date of the Armed Forces Reserve 
Act of 1952, which first provided for military leave for Government employee- 
reservists ordered to active duty for training or active duty, and who has 
remained on continuous active duty for more than four years, is not entitled to 
military leave under 5 U.S.C. 30r for each year of active military duty for want 
of status as a Government civilian officer or employee, which is a requisite to 
entitlement to military leave under 5 U.S.C. 30r and which may be imputed 
retroactively to those employee-reservists who were separated for military serv- 
ice or placed on military furlough prior to January 1, 1953, only upon restoration 
to their civilian positions in accordance with 50 U.S.C. App. 459(b) (A), that 
is, within four years after commencement of active duty or upon release as soon 
after the expiration of such four years as the employee is able to obtain orders 
relieving him from active duty. 


The amendment of section 29(a) of the act of August 10, 1956, 5 U.S.C. 30r, 
by section 7 of the act of June 30, 1960, Public Law 86-559, to provide for grant- 
ing of military leave of absence on a fiscal year basis rather than a calendar 
year basis, as was previously authorized, does not require any change in the 
decisions of the Comptroller General rendered prior to the enactment of the 
amendment which held that an employee may not be granted more than 15 days’ 
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military leave of absence with pay for any one period of active duty, regardless 
of whether that period is wholly in one calendar year, or extends over more 
than one calendar year. 

To Major Denis A. Cooper, Department of the Air Force, September 
23, 1960: 


This refers to your letter dated June 29, 1960, requesting review of 
settlement of June 2, 1959, which disallowed your claim for payment 
for 15 days’ military leave for the fiscal year 1953 and each subsequent 
fiscal year thereafter while on active duty as a Reserve officer of the 
United States Air Force. 

By Special Orders No. 224, dated November 17, 1952, issued at 
Headquarters, First Air Force, Mitchel Air Force Base, New York, 
you were ordered into active military service in the grade of major 
effective December 7, 1952, and from that date to the present time you 
have remained on active duty in the United States Air Force. You 
entered upon active duty from a civilian position with the Office of 
Price Stabilization from which position you claim reemployment 
rights to a position in the State Department. In your request for re- 
view you contend that since you have been carried on the rolls of a 
civilian agency in a “military furlough” status you were a “civilian 
officer or employee” and, therefore, entitled under our decision dated 
March 19, 1958, 37 Comp. Gen. 608, to compensation for two weeks’ 
military leave accrued each year during the continuous period of your 
active service in the Air Yorce. 

Section 29 of the act of August 10, 1956, 70A Stat. 632, as amended, 
5 U.S.C. 30r (a) and (b), provides in part as follows. 

(a) * * * Each Reserve of the armed forces or member of the National Guard 
who is an officer or employee of the United States or the District of Columbia, 
permanent or temporary indefinite, without regard to classification or termi- 
nology peculiar to the Civil Service system (except a substitute employee in the 
postal field service), is entitled to leave of absence from his duties, without loss 
of pay, time, or efficiency rating for each day, but not more than 15 days in any 
calendar year, in which he is on active duty, or is engaged in field or coast de- 
fense training under sections 502-505 of ‘Title 32. * * * 

(b) * * * Each person covered by subsection (a) of this section who is ordered 
to active duty, or to duty under sections 502-505 of Title 32 is entitled, upon re- 
lease from duty, to be restored to the position held by him when ordered to duty. 

As stated in the settlement of June 2, 1959, the status as “an offi- 
cer or employee of the United States or the District of Columbia” at 
the time of entitlement is a necessary requisite to one’s right to receive 
pay for military leave. Beginning January 1, 1953, effective date 
of the Armed Forces Reserve Act of 1952, pursuant to section 804 
(a), 66 Stat. 506, Government employee-reservists were for the first 
time entitled to military leave with pay from their civilian positions 
when ordered “to active duty for training, or active duty.” Since 
you already were on active military duty on January 1, 1953, your 
initial “time of entitlement” to military leave under the terms of the 
Armed Forces Reserve Act of 1952, must be considered to have begun 
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on that day. However, an employee-reservist separated for military 
service or placed on military furlough prior to January 1, 1953, can- 
not be considered to also have a civilian officer or employee status con- 
current with active military service except by virtue of the provi- 
sions of 50 U.S.C. App. 459(g)(2) and 459(c). Those sections 
together require that status to be imputed retroactively to the em- 
ployee, but only if he is entitled under those sections to restoration 
to his civilian position and is restored—having served no longer than 
four years on active duty or was released “as soon after the expiration 
of such four years as he is able to obtain orders relieving him from 
active duty.” 

Thus, the status of a civilian officer or employee during active mili- 
tary service may not be imputed retroactively in your case since you 
have not been restored to your civilian employment in accordance with 
50 U.S.C. App. 459(b)(A). Furthermore, since you have served 
more than four years on active duty, the right to have such civilian 
employee status retroactively imputed, should you be restored to your 
civilian employment upon termination of active military duty, will 
depend upon your ability to show that you could not obtain release 
orders any sooner. Hence, at the present time there is no basis for 
payment to you of any amount for military leave and the settlement 
of June 2, 1959, is sustained. 

Regarding your claim for military leave for the fiscal year 1953 
and each subsequent fiscal year, by the terms of 5 U.S.C. 30r, military 
leave of absence, formerly granted on a calendar year basis, is now on 
a fiscal year basis by reason of amendment to 5 U.S.C. 30r by section 
7 of the act of June 30, 1960, Public Law 86-559, 5 U.S.C. 30r(a). We 
consistently held, prior to the cited amendment, that an employee may 
not be granted more than 15 days’ military leave of absence with pay 
for any one period of active duty, regardless of whether that period 
is wholly in one calendar year, or extends over more than one calen- 
dar year. See 10 Comp. Gen. 116 and 35 id. 708. No change in that 
conclusion would be warranted by reason of the change in the law so 
us to authorize the granting of military leave on a fiscal rather than 
a calendar year basis. Therefore, in the event you, at some future 
time, become entitled to military leave based upon your present tour 
of active duty, you could not be paid, under the present statutory pro- 
visions, for more than one 15-day period. 


[ B-143899 J 


Construction Projects—Architect-Engineer Services—Fee 
Limitation—Project Comprising Several Segments 


The term “project” in the architect-engineer fee limitation in section 304(b) 


of the Federal Property and Administrative Services Act of 1949, 41 U.S.C. 
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254(b), which precludes a fee in excess of six percent of the estimated costs of 
the project, must be interpreted as being only that part of the undertaking for 
which the architect-engineer services are to be performed rather than a larger 
construction job including several segments; therefore, in a cooperative public 
and private flood prevention and soil conservation project under which the De- 
partment of Agriculture is responsible for securing engineering services for the 
spillway segment, an engineering contract which permits a fee in excess of six 
percent of the estimated costs of the segment, although within six percent of the 
cost of the entire project, or a contract for two segments where only one exceeds 
the limitation would be in contravention of the limitation. 


To the Secretary of Agricuiture, Sepiember 26, 1960: 


A letter dated September 13, 1960, from the Administrative Assist- 
ant Secretary of Agriculture concerns a problem involving the inter- 
pretation of section 304(b) of the Federal Property and Administra- 
tive Services Act of 1949, as amended, 41 U.S.C. 254(b), on which our 
decision is requested. 

Under authority of the Soil Conservation and Domestic Allotment 
Act, as amended, 16 U.S.C. 590a et seq., your Department is engaged 
in a project involving improvement of a stream channel as a flood 
prevention and soil and water conservation measure in the Hawk 
Creek, Minnesota, Watershed. The project includes construction of a 
floodway and three spillways. ‘The floodway, which consists of 
straightening, widening, deepening, and leveling an existing stream 
for about 60 miles, will conduct runoff and flood waters across low 
lands that are presently subject to flood; and the spillways, which 
will drop the grade of the streams so that each will run a more nearly 
level course, are to prevent erosion from the velocity of the waters. 
The total estimated cost of the project is $1,608,000, of which your 
Department is to contribute $755,000; non-Federal public sources, 
$490,000; and private sources, $363,000. The flood prevention aspect 
of the project is estimated at $1,156,000, of which your Department will 
contribute $628,000. 

It is proposed that for engineering services the project be divided 
into three parts: (1) engineering for the floodway proper, (2) engi- 
neering for bridges across the channel, and (3) engineering for the 
spillways. Engineering for the floodway is to be performed by Gov- 
ernment personnel leaving the engineering for bridges and spillways 
to be accomplished under contracts to be negotiated pursuant to sec- 
tion 302(c) (4) of the Federal Property and Administrative Services 
Act of 1949, as amended, 41 U.S.C. 252(c) (4), and Federal Procure- 
ment Regulation 1-3.204, 41 U.S.C. App. 1-3.204. With respect to 
contracts for engineering services, section 304(b) of the act, 41 U.S.C. 
254(b), provides that: 

* * * 9 fee inclusive of the contractor’s costs and not in excess of 6 per centum 
of the estimated cost, exclusive of fees, as determined by the agency head at 
the time of entering into the contract, of the project to which such fee is appli- 


cable is authorized in contracts for architectural or engineering services relating 
to any public works or utility project * ¥ * 
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Since it is expected that engineering fees for the spillways will ex- 
ceed 6 percent of estimated cost for the spillway portion of the project, 
our opinion is requested on the following specific questions : 

(1) May we contract for engineering services for a segment of the project 
where these services are in excess of 6 percent of the estimated cost of that 
segment but are within 6 percent of the estimated cost of the project? 

(2) May we contract for engineering services for two segments of this project 
where one of the segments will exceed 6 percent, but the total of the two seg- 
ments will not exceed 6 percent of the estimated construction cost of the two 
seginents? 

To answer the questions presented requires an interpretation of the 
word “project” as it is used in the statutory language quoted above. 
The Administrative Assistant Secretary suggests that three alterna- 
tive constructions are possible. First, that the “project” is the entire 
works involved; second, that the “project” is work contracted to the 
engineer; and third, that the “project” is all that work for which 
engineering services are contracted. Under the last construction and 
presumably the first, although not so stated, all contracts for engineer- 
ing services would be lumped together to ascertain whether the 6-per- 
cent fee limitation had been exceeded. We assume that in the second 
possible construction suggested in the Administrative Assistant Sec- 
retary’s letter the word “project” is construed to mean that portion 
of work for which each contract for engineering services is executed. 
Under this construction each engineering service contract would be 
considered separately in relation to the specific project segment in- 
volved rather than combining them, for purposes of applying the 
6-percent limitation. 

Your Department has traced the legislative history of section 
304(b) of the Federal Property and Administrative Services Act of 
1949 back to the Armed Services Procurement Act of 1947, 10 U.S.C. 
2301, and the act of April 25, 1939, 53 Stat. 590. 

Section 2 of the act of August 7, 1939, 53 Stat. 1240, 5 U.S.C. 221 
(1952 Ed.), authorized the Secretary of War to employ by contract 
or otherwise without regard to the Classification Act of 1923, as 
amended, or section 3709, Revised Statutes, 41 U.S.C. 5, architectural 
and engineering services required for the production and delivery of 
designs, plans, drawings and specifications required for the accom- 
plishment of any public works or utilities project of the War De- 
partment, but provided that in no case shall the fee paid for any 
service exceed 6 per centum of the estimated cost, as determined by the 
Secretary of War, of the project to which such fee is applicable. The 
reports (House Rept. No. 1312, and Senate Rept. No. 667, 76th Con- 
gress), accompanying the bill which became that act, indicate that 
it was intended to grant the same authority conferred on the Secretary 
of the Navy by the act of April 25, 1939, and it was stated with re- 
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spect to both acts that “Standard fees have been established by repu- 
table professional societies for various kinds of engineering and archi- 
tectural works, so that the question of the magnitude of the fee does 
not enter into the selection of an engineering or architectural firm.” 
See page 3 of the last cited Reports, as well as page 8 of House Rept. 
No. 76 and page 23 of Senate Rept. No. 263, both accompanying the 
bill which became the act of April 25, 1939. 

It was concluded in 21 Comp. Gen. 580, that the word “fee” was 
used in the limiting language of section 2 of the act of August 7, 1939, 
in the same sense as customarily used by the concerned professional 
societies; and that its usual form was “an agreed percentage of the 
total cost of the project.” It was held that “it was the intent of the 
limitation that the architect-engineers were not to be paid in excess of 
six percent of the estimated cost of the project on account of all items 
which normally are included in the ‘fee’ paid under the percentage-fee 
contracts for architectural or engineering services.” Our decision of 
November 15, 1951, B-106325, cited in the Administrative Assistant 
Secretary’s letter makes specific reference to 21 Comp. Gen. 580. 

There is no indication that the professional societies advocated or 
that Congress sanctioned the basing of a fee on the construction cost of 
work which was not included in the designs, specification, or services 
specified in the architect-engineer contract. Therefore, the “project 
to which such fee is applicable” is the project for which the architect- 
engineer undertakes in his contract to prepare the plans, etc., and not 
any larger budgetary or other project of which it may form a part. 
To hold otherwise would allow the architect-engineer’s fee to be based 
on the cost of work for which he rendered no service. Examination of 
the legislative history of the Federal Property and Administrative 
Services Act of 1949 discloses nothing that can be accepted as indicat- 
ing an intention on the part of the Congress toward a different view. 

Accordingly, the “project” within the intent of section 304(b) of 
the Federal Property and Administrative Services Act of 1949, as 
amended, is only that part of the undertaking to which the services 
covered by the architect-engineer contract apply and a negative an- 
swer is required for each of the questions presented. 


[ B-144010 J 


Bids—Mistakes—Unit v. Extension Price 


A low bidder who is able to show clearly that the same amount quoted as a unit 
price and as a total price for six units of printed materia! was intended and in 
accordance with his usual pricing practices need not have his bid regarded as 
erroneous and, even though the invitation provided that in the case of error in 
the extension price the unit price governs, the bid may be considered for award 
on the basis of the total price rather than the unit price. 
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To the Secretary of the Navy, September 27, 1960: 


Our views have been requested by letter of September 16, 1960, 
reference OC.17, with enclosures, from the Assistant Chief for Pur- 
chasing, Bureau of Supplies and Accounts, as to the proper disposition 
of the bid submitted by the Reliance Electric and Engineering Com- 
pany in response to invitation No. 251/428/60, issued June 17, 1960, by 
the Puget Sound Naval Shipyard. 

The low bid received for all items in the invitation was from 
Reliance at $13,160. Three other bids for the entire procurement 
ranged from $13,602 to $16,287. The only question with respect to the 
acceptability of the low bid arises out of item No. 11 of the invitation 
which is delineated as follows: 


Quan, 
Item No. Supplies or Services (No. of Units) Unit U.P. Anvt, 
11 Technical Manual Inserts 6 sets 


for approval 

(MC #507437) 
Reliance inserted the figures “$100.00” in both the unit price and the 
amount columns. One of the other bidders inserted “n/c” in the unit 
price column for item No, 11; the remainder filled in ouly the last 
column. 

The contracting officer, noting the apparent inconsistency in the 
Reliance bid between the unit and item prices, brought the matter to 
the attention of the bidder, referring to paragraph 1(c) of the Terms 
and Conditions of the invitation—which provides that in the event 
of error in extension price, the unit. price governs—and advised him of 
the procedure to be followed in requesting correction of an error in 
bid. The low bidder responded that the price was not in error and that 
the charge for one item or six would be exactly the same. In support 
of that position, there was submitted a cony of page B381 of the 
bidder’s price book, which provided the same price for this type of 
item for any quantity from one to thirty-five. 

The question raised is whether under the circumstances stated above, 
the Reliance bid may be considered for award as submitted, or whether 
pursuant to paragraph 1(c) the correct price for item No. 11 should 
be considered*to be the siated unit price multiplied by the number of 
wnits. It is noted that the latter alternative would serve to increase 
the Reliance bid price above that of the next low bidder. 

It is undoubtedly true that in most instances the correct total price 
for an item is the unit price multiplied by the number of units. We 
know of no reason, however, why this should be regarded as an immu- 
table law. Tn-the field of printing, the major cost is incurred in the 
preparation of the master from which the copies are run, and the cost 
of a number of copies such as six (or thirty-five) varies from the cost 
of a single copy only insignificantly. Therefore, in our view, item No. 
11 of the Reliance bid should not be regarded as an error in bid. 
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We recognize tliat the foregoing, if too broadly applied, might lead 
to situations where a bidder would be prompted to rationalize a real 
error in order to be eligible for award as low bidder. We see no objec- 
tion, however, to its application in cases such as this where the bidder 
is able clearly to show that the unusual bid is entirely in accord with 
his usual pricing practices. 

Even if the Reliance submission as to item No. 11 is to be considered 
under the rules applicable to mistake in bid, we do not think a different 
conclusion would be justified. Notwithstanding the language of para- 
graph 1(c) of the Terms and Conditions, the total price on item No. 
11 of the Reliance bid—if considered as the product of the unit price 
and the number of units—would be so far out of line with the other 
bids and the Government’s estimate of cost as to put the contracting 
officer on notice of probableerror. The evidence presented by Reliance 
permits little doubt that the figure inserted as the unit price was the one 
intended for the entire item. Under these circumstances, the total 
price, rather than the unit price, may be regarded as correct. See 36 
Comp. Gen. 429. 

In accordance with the foregoing, the Reliance bid may be consid- 
ered for award in the form submitted. 


[ B-136959, B-143431 J 


Military Personnel—Dual Compensation—Maximum Limi- 
tation—Annual Rate v. Amount 


The rule with respect to the application of the dual compensation restriction in 
section 212 of the Economy Act of 1982, 5 U.S.C. 59a, that the annual rate of 
compensation and retired pay is controlling rather than the total amount of 
combined pay will continue to be followed pending a clarification of the holding 
in Schuyler v. United States, Ct. Cl. No. 548-58, January 20, 1960, in which the 
court authorized a refund of retired pay to a retired Navy officer whose actual 
combined civilian compensation as a consultant and retired pay based on a par- 
ticular calendar year was less than $10,000—the limitation in the act—but did 
not indicate the basis for the selection of a calendar year instead of an employ- 
ment year and what action would be taken in cases where the combined amount 
exceeded the limitation. 


To Lieutenant Colonel R. H. MacPherson, Department of the Army, 
September 29, 1960: 

On July 5, 1960, the Office Chief of Finance, Department of the 
Army, forwarded your undated letter, with enclosures, requesting a 
decision whether, in view of the limitations in section 212 of the 
Economy Act of June 30, 1932, as amended, 5 U.S.C. 59a, Colonel 
William D. White, United States Army, retired, 04 024, is entitled 
to receive his retired pay in addition to compensation as a civilian 
employee of the United States Government during a certain period as 
set forth in your letter. Your request for decision was assigned D. O. 
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Number 511 by the Department of Defense Military Pay and Allow- 
ance Committee. 

It is reported that Colonel White was retired September 30, 1950, 
pursuant to the provisions of section 514(a) of the Officer Personnel 
Act of 1947, 61 Stat. 902 (now 10 U.S.C. 3583), upon attaining 60 
years of age on September 12, 1950, after completing more than 30 
years’ service. It is further reported that Colonel White was em- 
ployed by the Department of the Army, Army and Navy Hospital, 
Hot Springs, Arkansas, as a consultant, at the rate of $50 per day 
when actually employed. Pursuant to the information furnished, 
Colonel White actually served as such consultant on the following 
dates: December 3, 1956, January 2, 1957, January 13, 1957, February 
11, 1957, March 12, 1957, April 9, 1957, May 7, 1957, May 31, 1957, June 
18, 1957, February 26, 1958, April 8, 1958, May 1, 1958, October 20, 
1958, June 17, 1959, June 23, 1959, and July 6, 1959. It appears that 
retired pay for each of those days, totaling $329.34, has been withheld 
or recovered by the Government because of section 212 of the Economy 
Act of June 30, 1932, as amended, as interpreted and applied in 88 
Comp. Gen. 774 and earlier decisions of our Office. 

Section 212, as amended, 5 U.S.C. 59a, provides in pertinent part 
as follows: 

(a) After June 80, 1932, no person holding a civilian office or position, ap- 
pointive or elective, under the United States Government or the municipal 
government of the District of Columbia or under any corporation, the majority 
of the stock of which is owned by the United States, shall be entitled, during 
the period of such incumbency, to retired pay from the United States for or on 
account of services as a commissioned officer in any of the services mentioned 
in title 37, at a rate in excess of an amount which when combined with the annual 
rate of compensation from such civilian office or position, makes the total rate 
from both sources more than $10,000; and when the retired pay amounts to or 
exceeds the rate of $10,000 per annum such person shall be entitled to the pay 
of the civilian office or position or the retired pay, whichever he may elect. As 
used in this section, the term “retired pay” shall be construed to include credits 
for all service that lawfully may enter into the computation thereof. 

(b) This section shall not apply to any person whose retired pay, plus civilian 
pay, amounts to less than $10,000. 

In 38 Comp. Gen. 774, we held in pertinent part as follows (quoting 
from the syllabus) : 

In determining the applicability of the dual compensation limitation in section 
212 of the Economy Act of 1932, 5 U.S.C. 59a, it is the combined annual rate of 
civilian compensation and retired pay which controls, irrespective of the number 
of days of work in the civilian position, and not the total amount of civilian 
compensation and retired pay received during the year or fraction of a year; 
therefore, a retired officer who is employed on a “when actually employed basis” 
under a contract which limits the hours or days of work but permits the receipt 
of a total amount of retired pay, plus civilian compensation which exceeds the 
$3,000 limitation, in effect through August 3, 1955, or the $10,000 limitation, 


which became effective on August 4, 1955, is required to have his civilian com- 
pensation and retired pay reduced under the act. 


In the case of Garret L. Schuyler v. United States, Ct. Cl. No. 548- 
58, decided January 20, 1960, the court considered the rights of a 
retired Navy officer to retired pay withheld pursuant to section 212 
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of the Economy Act. The officer there involved was employed as a 
consultant on a when-actually-employed basis, at the rate of $50 per 
day, with a limit of 180 days’ employment per year. At that per 
diem rate he could have received $6,500 for the year. Since the plain- 
tiff’s retired pay was $7,300.80 per annum, the combined civilian com- 
pensation and retired pay exceeded the rate of $10,000 per year. How- 
ever, he actually worked only 49 days during the calendar year 1956 
for which he was paid $2,450. Thus, the actual total received for 
that year was less than $10,000, and, hence, he claimed that for that 
year the Economy Act was inapplicable to him. The court held that 
in view of subsection (b) of section 212 of the Economy Act the officer 
was entitled to a refund of the retired pay withheld from him during 
the calendar year 1956 because the total amount received by him for 
that year as compensation as a Government civilian employee and re- 
tired pay as an officer was less than $10,000. The court’s view of the 
matter was that when both paragraphs (a) and (b) of section 212 
“are read together and interpreted together it becomes clear that it 
was the intention of the Congress to make the statute inapplicable 
to cases where the actual civilian pay plus retired pay amounts to 
less than $10,000.” 

The conclusion reached by the court is inconsistent with our con- 
temporaneous and consistent construction of section 212 (see 12 Comp. 
Gen. 256), namely, that it is the annual rate of compensation and re- 
tired pay which is controlling. It will be noted, however, that the 
court went no further than to conclude that the Economy Act shou!d 
not apply to Rear Admiral Schuyler during the calendar year 1956 
(January 1 to December 31, 1956), because during that year he did 
not receive a total amount, representing retired pay and civilian com- 
pensation, in excess of $10,000. The court’s opinion does not indicate 
that the term of Admiral Schuyler’s employment was considered or 
that the beginning of the calendar year (1956) had any relationship 
to the anniversary date of his employment. That calendar year ap- 
parently was used by the plaintiff as a basis for his suit only because 
he actually did not receive a total amount in excess of $10,000 for that 
particular period. The statute does not indicate that subsection (b) 
of section 212 should be applied in all cases on a calendar year basis 
rather than on the basis of an employment year or some other year 
and it is not clear from the court’s opinion what action it might take 
in a similar case if the combined amount of civilian compensation 
and retired pay exceeded $10,000 for a single employment year but 
the combined amount for either of the parts of the two calendar years 
involved did not exceed $10,000. Moreover, under the interpretation 
which the court made in the Schuyler case, the retired pay rights in 
most of these dual employment cases would not be definitely known 
or fixed until near the end of some annual period. In such circum- 
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stances, the Schuyler decision may not be used as a basis for fixing 
a new general rule for the application of section 212 in the settlement 
of other similar cases and the rule set forth in 88 Comp. Gen. 774 and 
followed since 1932 will continue to be applied pending a clarification 
of the position taken by the court in the Schuyler case. 

Therefore, Colonel White is not entitled to receive the retired pay 
in question and the submitted voucher will be retained in our Office. 


[ B-142477 J 


Civilian Personnel—Employees Who Die While Stationed 
in Alaska or Hawaii—Remains—Return of Family 


In the absence of an express provision in either section 1 or 7 of the Adminis- 
trative Expenses Act of 1946, 5 U.S.C. 73b-1 and b-3, for the transportation of 
the remains of an employee performing duty outside the continental United 
States, the act of July 8, 1940, 5 U.S.C. 103a, which was in existence at the 
time of enactment of the Administrative Expenses Act of 1946 and which spe- 
cifically provides for the transportation at Government expense of the remains 
of deceased employees who die while on duty in a Territory or possession of the 
United States or in a foreign country, must be regarded as the exclusive au- 
thority for the transportation of remains; therefore, the authority in section 1 
or 7 of the 1946 act will be considered to be applicable to living individuals and 
may not be used as authority for the transportation of the remains of employees 
who die while stationed in Alaska or Hawaii. 


The return transportation at Government expense of the immediate family of 
an employee who dies while stationed in Alaska or Hawaii to the actual place 
of residence in the United States would be proper under the Administrative 
Expenses Act of 1946, provided that the employee had completed the agreed 
period of service on the basis that the right to such transportation vested prior 
to the employee’s death, or provided that, in case the employee had not com- 
pleted the agreed period of service at the time of death, the department or agency 
regards the situation as a separation for reasons beyond the control of the 
employee. 


To the Secretary of the Interior, September 29, 1960: 


On September 13, 1960, your Administrative Assistant Secretary 
requested our decision whether your department was authorized under 
sections 1 and 7 of the Administrative Expenses Act of 1946, 5 U.S.C. 
73b-1, and b-3, to pay the return transportation expenses of the im- 
mediate family of an employee who dies while stationed in Alaska or 
Hawaii. If that question were answered in the affirmative your Ad- 
ministrative Assistant Secretary also asks whether it would be per- 
missible to pay the expenses of return transportation of the remains 
of the deceased employee under the authority of sections 1 and 7 of 
that act. 

Section 1 of the Administrative Expenses Act of 1946 is, in part, 
as follows (quoting from 5 U.S.C. 73b-1) : 

** * And provided further, That expenses of travel and transportation in 
connection with the transfer of officers and employees to posts of duty outside 
the continental limits of the United States and return therefrom shall be 


allowed to the same extent and subject to the same limitations prescribed for 
new appointees under section 73b-3 of this title. 
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Section 7 of that act is, in part, as follows (quoting from 5 U.S.C. 
73b-3) : 

(a) Appropriations for the departments shall be available, in accordance with 
regulations prescribed by the President, for expenses of travel of new appointees, 
expenses of transportation of their immediate families and expenses of trans- 
portation of their household goods and personal effects from places of actual 
residence at time of appointment to places of employment outside continental 
United States, and for such expenses on return of employees from their post of 
duty outside continental United States to the places of their actual residence 
at time of assignment to duty outside the United States: Provided, That such 
expenses of travel and transportation to posts of duty outside the continental 
United States shall not be allowed unless and until the person selected for 
appointment shall agree in writing to remain in the Government service for twelve 
months following his appointment, unless separated for reasons beyond his con- 
trol and acceptable to the department or agency concerned and in case of viola- 
tion of such agreement any moneys expended by the United States on account 
of such travel and transportation shall be recoverable from the individual con- 
cerned as a debt due the United States: And provided further, That expenses 
of return travel and transportation upon separation from the service shall be 
allowed whether such separation is for the purposes of the Government or for 
personal convenience, but shall not be allowed unless such persons selected for 
appointment outside the continental United States shall have served a minimum 
period of not less than one nor more than three years prescribed in advance by 
the head of the department or agency concerned or unless separation is for 
reasons beyond the control of the individual and acceptable to the department or 
agency concerned: * * * 

There is no express language in either section 1 or section 7 of the 
act authorizing the transportation of the remains of an employee under 
any circumstance. We think it significant that at the time of enact- 
ment of the Administrative Expenses Act of 1946 permanent legisla- 
tion was in existence—the act of July 8, 1940, 5 U.S.C. 103a—specifi- 
cally dealing with the matter of transporting the remains of deceased 
employees and prescribing the conditions under which the Govern- 
ment would pay for such transportation. Thus, at the time of enact- 
ment of the 1946 statute, there was no‘necessity for including provi- 
sions in that act governing the transportation of the remains of de- 
ceased employees. Hence, in the absence of an express provision in 
that act to the contrary, we are of the view that the authority for the 
transportation of an employee and his immediate family granted by 
the 1946 act applies only to living individuals and that the 1940 
statute consitutes the exclusive statutory authority for the transporta- 
tion of remains. It follows, therefore, that the transportation at 
Government expense of the remains of a deceased employee who dies 
while stationed in Alaska or Hawaii may not be effected under the au- 
thority of either section 1 or section 7 of the Administrative Expenses 
Act of 1946. 

However, the transportation of the immediate family of an em- 
ployee who dies while stationed in Alaska or Hawaii is another matter. 
If at the time of his death, the employee had completed his agreed 
period of service in Alaska or Hawaii, the return of his immediate 


family to the actual place of residence, in an otherwise proper case, 
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would be authorized under the Administrative Expenses Act of 1946, 
since the right to such transportation would have vested prior to the 
employee’s death. Moreover, in a case when the agreed period of 
service had not been completed at the time of the employee’s death, 
ordinarily his death would constitute a separation for “reasons be- 
yond his control” and if such reasons are “acceptable to the depart- 
ment or agency concerned” return transportation of the immediate 
family to the place of actual residence would be authorized. 
Your questions are answered accordingly. 
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[ B-144025 J 


Civilian Employees—Military Leave—Long Periods of 
Active Duty 

Employees of the United States who enlist in a ~eserve component of the uni- 
formed services and serve on active duty for six months are entitled to 15 days 
nilitary leave under section 29(a) of the act of August 10, 1956, 5 U.S.C. 30r, 
which broadened the entitlement to military leave by allowing military leave to 
employees while on long periods of active duty as well as during short periods 
of training. 


To Ray S. Dunn, Jr., Department of Labor, October 3, 1960: 


On September 16, 1960, you requested our decision whether Alvin 
Bauman, an employee of the Bureau of Labor Statistics, Department 
of Labor, is entitled to 15 days’ military leave for the period May 13 
through 27, 1957, during which time he was on six months’ active duty 
in the United States Army Reserve pursuant to his enlistment on April 
19, 1957. 

Section 3 of the act of December 29, 1941, 55 Stat. 876, 31 U.S.C. 
$2d, authorizes certifying officers “to apply for and obtain a decision 
by the Comptroller General on any question of law involved in a pay- 
ment on any vouchers presented to them for certification.” No voucher 
was enclosed with your request and it does not appear that a voucher 
involving the question of law presented is before you for certification. 
However, since the employee has applied for the leave, which action 
raises the question, we shall answer your question to avoid delay. 21 
Comp. Gen. 1128; 23 zd. 793. 

Military leave is governed by section 29(a) of the act of August 
10, 1956, 70A Stat. 632, 5 U.S.C. 30r. This section is derived from 
the act of May 2, 1917, 40 Stat. 72, 31 U.S.C. 666, as amended by 
the Armed Forces Reserve Act of 1952, 66 Stat. 506, 10 U.S.C. 371 
(1952 Ed.). The 1952 amendment broadened the applicability of 
military leave by allowing such leave to be granted an employee 
while he is on active duty as a member of a reserve component of 
the Armed Forces as well as when he is engaged in short periods of 
training. Therefore, since Mr. Bauman served as a member of a 
reserve component, he is entitled to military leave for 15 days dur- 
ing the period of his six months military service. The fact that he 
may have enlisted in a reserve component to avoid induction in the 
Armed Forces is not material. 


[ B-144026 J 
Imprest Funds—Transportation Charges and Delivery 
Charges Distinguished 
Although the use of imprest funds to pay drivers of common carriers for trans- 


portation charges on small purchases shipped c.o.d. is not authorized in view 
of the fact that the imprest fund cashier acted in good faith, secured adequate 
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receipts, and has taken prompt action to prevent the practice in the future, 
reimbursement for the transportaion charges may be made to the imprest fund 
cashier. 


The prohibition against the use of imprest funds for the payment of transpor- 
tation charges in paragraph 16-2 C-2 of Army Regulations 37-103 and the 
provision authorizing the use of imprest funds for the payment of delivery 
charges on small purchases in paragraph 3-604—4 of the Armed Services Procure- 
ment Regulation are not in conflict since the latter is merely the authority for 
reimbursement to vendors for prepaid delivery charges on small purchases in 
those cases where the vendor is obligated to make delivery, and does not au- 
thorize payments te common carriers for line-haul transportation charges, which 
are prohibited. 


When the term “delivery charge” is used to describe payments for transporta- 
tion services, it means local cartage or drayage charges whereas the term “trans- 
portation charges” has reference to line-haul or intercity charges for transporta- 
tion services paid directly to the common carrier. 


To Captain J. E. Bohnsack, Department of the Army, October 6, 
1960: 

Your request in letter of August 29, 1960, file MEDFV-CF, for an 
advance decision concerning the payment proposed on a voucher stated 
in favor of Dave P. Kucharik, Imprest Fund Cashier, Valley Forge 
General Hospital, Phoenixville, Pennsylvania, representing re- 
imbursement of funds expended by said Imprest Fund Cashier, was 
forwarded here by Headquarters, Department of the Army, Office of 
the Chief of Finance, Field Division, Indianapolis 49, Indiana, with 
a letter dated September 19, 1960, file Finxe-B Kucharik, Dave P 
(Imprest Fund Cashier). 

The record discloses that in nine separate instances, as detailed in 
paragraph 2(c) of your letter of August 29, 1960, the Imprest Fund 
Cashier is claiming reimbursement for transportation charges which 
were added to the c.o.d. charges for the value of goods purchased 
from medical supply houses in New York City and New Rochelle, 
New York; Englewood, New Jersey ; Port Kennedy, Jenkintown, and 
Philadelphia, Pennsylvania, and possibly other points of origin, all of 
which were duly paid by him to the drivers of the common carrier 
trucks involved. In view of the prohibition against the use of imprest 
funds for the payment of transportation charges published in Army 
Regulations, chapter 21, A.R. 37-103, paragraph 16-2 C-2, and in our 
decision dated January 6, 1959, 38 Comp. Gen. 462, 466, you ask to be 
advised whether the reimbursement of such charges reclaimed by the 
Imprest Fund Cashier on the voucher in question may be made by 
you. In this connection, you mention an apparent inconsistency in the 
cited provisions of A.R. 37-103, p. 16-2 C-2, and those of the Armed 
Services Procurement Regulation (ASPR), Section III, Procurement 
by Negotiations, Part 6, Small Purchases, subparagraph 3-604—J/m- 
prest Funds (Petty Cash) Method, pointing out that in subparagraph 
3-604-4, it is provided that imprest funds apparently may be used for 
the cost of delivery of small purchases, as well as for the payment of 
c.o.d. and parcel post costs. 
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While, superficially, there might appear to be a conflict in the 
terms of the ASPR 3-604-4, and in C21, AR37-103, 16-2 C-2, a 
closer examination of the provisions in context with the language 
which precedes or follows these excerpts, shows that no such conflict 
does, in fact, exist. For example, the statement that “Imprest funds 
payments for such purchases may include the cost of ¢.o.d., parcel 
post, or other delivery charges” in paragraph 3-604.4 of the Armed 
Services Procurement Regulation must be read in connection with 
the text of subparagraph 3-604.1, entitled Conditions for Use, and 
those of subparagraph 3.604.2, entitled Documentation. The condi- 
tions for use specified in subparagraph 3.604.1, when read collectively, 
indicate such purchases of supplies or services are to be made in the 
local area where such supplies or services are to be used or rendered. 
Subparagraph 3-604.2 dealing with documentation with respect to 
payments from the imprest fund provides, among other things, that 
the procurement document used in ordering the small purchases, may 
authorize payment upon delivery by the vendor when the vendor is 
obligated to make delivery and it is only under such circumstances 
that subparagraph 8-604.4 provides that “Imprest funds payments 
for such purchases may include the cost of ¢.o.d., parcel post, or other 
delivery charges.” In other words, the vendor may be reimbursed 
for the cost of the supplies, and the parcel post or other delivery 
charges which he has already prepaid by a payment from imprest 
funds, but we do not find anything in the regulations for the use of 
imprest funds which would authorize the payment to a common 
carrier for line-haul transportation charges, such as occurred in 
the nine instances detailed in paragraph 2(c) of your letter requesting 
an advance decision. 

Ordinarily, when the term “delivery charges” is used to describe 
payments made for transportation services, it is understood to mean 
local cartage or drayage charges. On the other hand, when one speaks 
of “transportation charges,” the reference generally is to line-haul 
or intercity charges for transportation services as paid directly to 
the common carrier providing such services. In view of the dif- 
ferences mentioned, it seems clear that there is no actual conflict 
between the cited Armed Services Procurement Regulation and the 
Army Regulations concerning the use of imprest funds. 

As indicated above, it was a violation of applicable current regula- 
tions on the part of the Imprest Fund Cashier to use such funds for 
so much of the payments for which reimbursement is now claimed as 
represents line-haul transportation charges as discussed in the cited 
paragraph 2(c) of your submission and, ordinarily, we could not 
approve the reimbursement to the Imprest Fund Cashier of such 
transportation charges, although the payments included in such totals 
as representing the cost of the goods purchased and the c.o.d. fees 
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could properly be refunded to the payee on the voucher named. In 
this instance the total transportation charges included in these nine 
transactions aggregate only $35.82 out of the toial reclaimed, $360.27, 
or less than ten percent of the total and averaging less than $4 per 
shipment. The smallest transportation payment mentioned is for 
$2.30 while the largest is for $6.01. Under these circumstances, we 
would not be required to object to the reimbursement of the Imprest 
Fund Cashier, since he apparently acted in good faith and has secured 
adequate receipts from the carriers involved for the payment of the 
line-haul transportation charges in question. However, prompt action 
should be taken to prevent the unauthorized use of imprest funds at 
this and other depots for the future. 

The voucher in question and the other enclosures which accompanied 
your submission of August 29, 1960, are returned herewith. 


[ B-143657 


Military Personnel—Court-Martial Sentence of Death—Un- 
executed—Enlistment Expiration—Death Gratuity, Ete., 
Beuefits 


An enlisted memder of the uniformed services who dies subsequent to the ex- 
piration of his enlistment and while a prisoner in confinement pending appellate 
review of a court-martial sentence of death, which under subparagraphs (a) 
and (d) of Article 71 of the Uniform Code of Military Justice, 10 U.S.C. 871, 
remained unexecuted because it had not been approved by the President, is a 
member whose right to pay ceased upon expiration of the enlistment and, since 
death occurred during a nonpay status, the surviving parent is not entitled to 
the six months’ death gratuity authorized under 10 U.S.C. 1475(a) (1), to 
survivors of a member ‘vho dies while on active duty or while performing 
authorized travel to or from active duty. 

An enlisted member of the uniformed services who dies subsequent to the ex- 
piration of his enlistment and while a prisoner in confinement pending appellate 
review of an unexecuted court-martial sentence is regarded as having his en- 
listment expire by operation of law rather than as the result of the imposition 
of the court-martial sentence then pending appellate review, so that the issuance 
after the member’s death of a court-martial order by the Secretary of the Army 
to restore the rights, benefits, privileges and property of which the deceased 
may have been deprived by virtue of the findings of guilty and sentence could 
not have the effect of placing the member in a pay status after the expiration of 
the enlistment to permit payment of arrears of pay for the following period of 
confinement or of the death gratuity. 


To Lieutenant Colonel R. H. MacPherson, Department of the 


Army, October 7, 1960: 


By 1st endorsement dated August 1, 1960, the Chief of Finance re- 
ferred to this Office your letter of July 12, 1960, requesting advance 
decision as to the propriety of payment of claims for six months’ death 
gratuity and arrears of pay, submitted by the mother in connection 
with the death of her son, a Private First Class, U.S. Army, RA 
18 396 916. Your request for advance decision was forwarded under 


Comp. Gen] DECISIONS OF THE COMPTROLLER GENERAL 203 


D.O. No. 519 allocated by the Department of Defense Military Pay and 
Allowance Conimittee. 

It appears that the serviceman, by General Court-Martial sentence 
adjudged on March 12, 1953, as approved March 20, 1953, by the con- 
vening authority, was sentenced to be put to death. The convening 
authority forwarded the record of trial to The Judge Advocate Gen- 
eral of the Army for review by a board of review and the Court of 
Military Appeals. Pending completion of appellate review, the ac- 
cused was transferred to the custody of the Commanding General, 
Second Army. Vending such transfer the accused was confined in the 
USAREUR Military Prison, Manheim, Germany. 

It further appears that on July 20, 1953, the board of review 
found the death sentence to be legal, but concluded on the basis of 
the entire record that it was inappropriate and approved only so much 
of the sentence as provided for dishonorable discharge and confine- 
ment at hard labor for life. The case was then certified by The Judge 
Advocate General to the United States Court of Military Appeals 
for review. Pending completion of appellate review the accused was 
continued in confinement. He died on November 23, 1959, in the 
status of an unsentenced prisoner at the Medical Center for Federal 
Prisoners, Springfield, Missouri. You state that in accordance with 
37 Comp. Gen. 228, 80 Comp. Gen. 449, and 11 Comp. Gen. 542, the 
accused's pay and allowances were discontinued on April 9, 1954, date 
of normal termination of term of service, while in confinement await- 
ing the appellate review. 

It appears further that under date of December 29, 1959, the Secre- 
tary of the Army published General Court-Martial Order No. 56 stat- 
ing that the serviceman “having died prior to the completion of ap- 
pellate review, the proceedings are abated. All rights, privileges and 
property of which the accused may have been deprived by virtue of 
the findings of guilty and the sentence will be restored.” Based upon 
this background you state that the following determinations are to 
be resolved: 


a. Under the circumstances described above, wherein an unsentenced prisoner 
dies while in confinement past the date on which his term of service would nor- 
mally expire and while awaiting appellate review, is six months’ death gratuity 
payable? 

b. Under these same conditions, is payment to be made of pay and allowances 
for the confinement period which begins the day following the normal expiration 
of term of service and ends with the day of death? 

ce. If the claims for death gratuity and arrears of pay are approved, is the 
time spent in confinement recognizable as creditable service for longevity 
purposes? 


Subparagraphs (a) and (d) of Article 71 of the Uniform Code of 
Military Justice, 10 U.S.C. 871, provide in pertinent part as follows: 


(a) No court-martial sentence extending to death or involving a general or 
flag officer may be executed until approved by the President. * * * 


* * * * * * * 
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(d) All other court-martial sentences, unless suspended, may be ordered exe- 
cuted by the convening authority when approved by him. * * * 


The sentence here involved, because of its nature, could not be executed 
pending the required appellate review. The status of the accused 
during such period must be considered for pay purposes the same as 
that of a prisoner in confinement awaiting court-martial trial. 

The six months’ death gratuity provided in Title III of the Service- 
men’s and Veterans’ Survivor Benefits Act, approved August 1, 1956, 
as codified by Public Law 85-861, September 2, 1958, 72 Stat. 1452, 
1) U.S.C. 1475(a) (1), is authorized to be paid to the survivor of 
u deceased member who “dies while on active duty or while per- 
forming authorized travel to or from active duty.” 

It long has been the rule that the pay and allowances of an enlisted 
person whose term of enlistment expires while in confinement await- 
ing trial by court-martial terminate on the date of the expiration 
of his term of enlistment and do not accrue to the member while sub- 
ject to military control and in confinement after the expiration of 
his enlistment unless he is acquitted and, therefore, considered to have 
been held for the convenience of the Government. 11 Comp. Gen. 
342; 17 Comp. Gen. 103; 830 Comp. Gen. 449; 33 Comp. Gen. 281; 
34 Comp. Gen. 390; 37 Comp. Gen. 228; Moses v. United States, 137 
Ct. Cl. 374. See, also, Change 20, dated September 25, 1959, of 
Army Regulation 37-104, paragraph 1-95. 

It has been consistently held that the death gratuity authorized 
prior to Title IIT of the Servicemen’s and Veterans’ Survivor Bene- 
fits Act (see 34 U.S.C. 943, 10 U.S.C. 903, 1952 edition) was not pay- 
able in any case where the member was not in a status entitling him 
to pay at date of death unless it was otherwise provided by statute. 
See 27 Comp. Gen. 269; 29 Comp. Gen. 294; 31 Comp. Gen. 645. 
Where the Congress intended that the gratuity should be paid in the 
cases of members or former members not in a pay status at the time 
of death, specific provisions have been made for payment of the death 
gratuity by creating, in effect, a constructive pay status. See the act 
of June 20, 1949, 63 Stat. 201, 34 U.S.C. 855c-1 (1952 Ed.), and 
section 240 of the Armed Forces Reserve Act of 1952, 66 Stat. 492, 
50 U.S.C. 971 (1952 Ed.), considered in 33 Comp. Gen. 411. It 
does not appear that any change in that interpretation of the law 
was intended when the Servicemen’s and Veterans’ Survivor Bene- 
fits Act was enacted, sections 303 and 304(c) of that act (codified 
in 10 U.S.C. 1476 and 1478) providing, in effect, for a constructive 
pay status under specified circumstances. Compare 39 Comp. Gen. 
858. 

A member's right to be discharged is subject to the paramount 
authority of the Government to hold him beyond the normal date 
of expiration of his enlistment for the purpose of punishment for 
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offenses committed, or for trial for offenses for which probable cause 
exists, and for punishment when convicted. When he is so held 
beyond the expiration of his term of enlistment, his right to pay 
ceases on that date, subject to subsequent possible acquittal or res- 
toration to duty, and no right to a death gratuity can arise if death 
occurs during such nonpay status. The serviceman’s enlistment havy- 
ing expired by operation of law and not as the result of the imposi- 
tion of the court-martial sentence then pending appellate review, 
the action of the Secretary in issuing Court-Martial Order No. 36 
on December 29, 1959, under Article 7T5(a), Uniform Code of 
Military Justice, 10 U.S. Code 875(a), to restore the rights, benefits, 
privileges and property of which the deceased member may have 
been deprived by virtue of the findings of guilty and the sentence 
could not have the effect of placing the member in a pay status after 
April 9, 1954, the date of expiration of his enlistment, in order to 
permit payment of arrears of pay for the period following that date 
and payment of the death gratuity. 

Therefore, based upon the present record, questions a and b must 
be answered in the negative making an answer to question c 
unnecessary. 


[ B-143891 J 


Appropriations—Limitations—Purchase of Station Wag- 
ons—Air-Conditioning Equipment 


The maximum price limitation on the purchase of station wagons by the Gov- 
ernment in 5 U.S.C. 78(c)(1) and in section 201 of the General Government 
Matters Appropriation Act, 1960, 73 Stat. 165, is a limitation on the cost of the 
vehicle completely equipped for operation without regard to whether the ve- 
hicle is to be used for carrying passengers or equipment, so that air-con- 
ditioning equipment for station wagons to be used for the transportation of 
laboratory samples and scientific instruments in high temperature and high 
hunidity areas is equipment necessary to make the vehicle perform the func- 
tion for which purchased and to be completely equipped for operation; there- 
fore, since the cost of the air-conditioning equipment, together with the original 
cost of the station wagon would exceed the limitation, the air-conditioning 
equipment may not be installed in the vehicles. 


o the Secretary o ealth, Education, anc ‘elfare ctober 7 
To the S tary of Health, Ed t nd Welfare, Octol ‘ 


1960: 


In your letter of September 2, 1960, you ask whether the Public 
Health Service properly may purchase and install air-conditioning 
equipment on two station wagons even though the cost of the equip- 
ment together with the original cost of the station wagons will ex- 
ceed the maximum of $1,950, prescribed by 5 U.S.C. 78(c) (1) and see- 
tion 201 of the General Government Matters Appropriation Act, 
1960, 73 Stat. 165. 

It is explained that the station wagons were purchased for use by 
the Division of Radiological Health of the Public Health Service 
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in conducting tests in the Las Vegas, Nevada, and Montgomery, Ala- 
bama, areas. The Public Health Service requested the General Serv- 
ices Administration to purchase air-conditioned vehicles, However, 
after the General Services Administration advised that bids could not 
be obtained for air-conditioned station wagons within the statutory 
price limitation, the General Services Administration was instructed 
by the Public Health Service to purchase the vehicles without air-con- 
ditioning. The vehicles will be used primarily for the transportation 
of perishable laboratory samples and sensitive scientific instruments 
in these areas. The laboratory samples would include such items 
as biological samples, air samples, milk, water, etc., and would be 
transported from various collection points to processing laboratories. 
The scientific instruments would include radiological and computing 
equipment, and would be transported from one laboratory to an- 
other, e.g., Las Vegas to Mercury, Nevada, a distance of 70 miles. 

It is further explained that in conducting tests in the Las Vegas 
and Montgomery areas, the Division of Radiological Health is con- 
fronted with the fact that in the Las Vegas area temperatures during 
the period from April through September reach highs ranging from 
90 degrees to 140 degrees, and in the Montgomery area, the humidity 
becomes extremely high during these months. Because of the per- 
ishable nature of the laboratory samples and the sensitivity of the 
scientific instruments to be used in conducting the tests, it is essential 
that both the samples and the instruments be protected from the dam- 
aging effects of heat and high humidity, not only in the laboratories, 
but also while they are in transit. The validity of the results of the 
tests would probably be impaired if the samples and equipment were 
unprotected, while in transit, from the weather conditions prevalent 
in the Las Vegas and Montgomery areas. 

To protect the samples and instruments while being transported in 
the station wagon, it is stated that the Public Health Service con- 
sidered the use of either regular ice or dry ice. However, this was 
rejected by the scientists and technical personnel because both cool 
temperatures and reduced humidity are needed to afford the proper 
protection to the samples and instruments, and these conditions can- 
not be obtained with the use of ice. Consequently, request has been 
made to air-condition the two station wagons in order that the 
tests may be conducted under conditions which will not impair their 
validity. 

It is stated that your doubt in the matter arises by reason of deci- 
sions of our Office concerning the limitation, particularly the decision 
appearing in 36 Comp. Gen. 725. That decision concerned the extra 
cost of special equipment such as nylon tires, eight-cylinder engines, 
heavy duty batteries, and heavy duty springs and shocks, installed 
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on vehicles used in law enforcement activities. It was held therein 
that while such items might only incidentally affect the comfort and 
convenience of the passengers, they were essential to the “efficient op- 
eration of the vehicle” and consequently the cost of such items must 
be charged against the statutory limitation. 

The prescribed limitation is on the cost of a passenger carrying ve- 
hicle completely equipped for operation. The statute makes no men- 
tion of the use to be nrade of the vehicle, whether to carry passengers 
or to carry materials. The station wagons here involved are not now 
fully equipped to perform the function for which they were purchased 
and in order for them to be “completely equipped for operation” it is 
necessary to install air-conditioning equipment. Furthermore, such 
equipment would be permanently installed, would become a part of 
the vehicles, would enhance their value and would affect the comfort 
and convenience of the passengers. Under these circumstances it is 
our conclusion that the air-conditioning equipment may not be in- 
stalled on the station wagons since its cost, together with the original 
cost of the vehicles, will be more than $1,950. 


[ B-144022 


Civilian Personnel—Training Agreements—Promotions— 
Retroactive 

Employees who were hired with the oral understanding that pursuant to train- 
ing agreements they would be promoted at stated intervals following 
the successful completion of training courses but who, due to administrative 
delay, did not receive the promotions on the dates specified do not have an 
enforceable contractual right to promotions on the specified dates under the 
agreements which were more in the nature of agency policy rather than a 
firm commitment; therefore, the action of the agency in processing retroac- 
tive promotions for the employees is in contravention of the long-standing 
rule that a personnel action may not be made retroactively effective to increase 
the right of an employee to compensation. 

To D. C. Lynch, General Services Administration, October 11, 


1960: 


On September 19, 1960, you requested our decision whether you 
may certify for payment a voucher in favor of G. W. Aitken and 
R. L. Troth, employees of the Public Buildings Service, General 
Services Administration, for additional compensation from July 10 
to September 3, 1960, part of which period involves retroactive 
promotions. 

Mr. Aitken and Mr. Troth were employed in June 1958 as GS-5 
engineers under a training agreement which provided that employees 
within its scope, who entered the service at grade GS-5, would be 
promoted to grade GS-7 upon completion of six months’ intensive 
training and that 12 months thereafter they would be promoted to 
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grade GS-9 and receive a second six months of training, and that 
upon satisfactory completion of the second period of training they 
would be promoted to grade GS-11. Each of the above promotions 
was dependent upon the finding of a panel of evaluators that the 
employees had satisfactorily completed all previous training. Six 
months after appointment, the employees involved received their 
promotions to grade GS-7. Although they began the second period 
of training 12 months later (December 1959), they were not promoted 
to grade GS-9 until March 20, 1960, because of administrative delay 
in processing such promotions. On June 29, 1960, the panel of evalua- 
tors certified that both employees had satisfactorily completed the 
six months of training in GS-9. On August 8, the Civil Service 
Commission was asked to approve the retroactive promotion of Mr. 
Aitken and Mr. Troth effective July 10. The Commission approved 
of such promotion on August 11, subject to the proviso: 

Retroactive approval—to July 10, 1960, subject to applicable decisions of 
the Comptroller General. 
A Notification of Personnel Action in each case was executed on 
August 19 stating its effective date as July 10. No reason is given 
for the delay in effecting the promotions to grade GS-11, but we 
assume that administrative delay again was involved. Furthermore, 
we do not understand that any attempt was made to give retroactive 
effect to the promotions to grade GS-9 effective March 20, 1960 
(eligibility therefor having been completed in December 1959). 

We note that the two individuals were employed prior to the en- 
actment of the Government Employees’ Training Act, 72 Stat. 327, 
5 U.S.C. 2301; therefore, the training agreement involved was not 
based upon specific statutory authority. Prior to the effective date 
of the Government Employees’ Training Act, Chapter A6 of the Fed- 
eral Personnel Manual contained instructions for the establishment of 
training agreements so as to authorize promotions of participating 
employees before they had completed one year in grade under section 
(c)(3) of the “Whitten Amendment,” section 1310(c) (3) of the 
Supplemental Appropriation Act, 1952, 65 Stat. 758, 5 U.S.C. 43 note. 
We have some reservation as to whether the training agreement under 
which the promotions to grade GS-11 were made in this case was in 
accord in all respects with the spirit and intent of the “Whitten 
Amendment,” namely, to restrict the rapid promotion of employees 
in the Government service. However, since we informally have ascer- 
tained from the Civil Service Commission that training agreements 
such as here have been superseded by other agreements which require 
a longer qualifying period for advancement in grade, no objection will 
be interposed on that basis to otherwise proper promotions in accord- 
ance with the qualification periods referred to herein. 
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It seems that the employees involved were hired with an oral 
understanding that they would be covered by the training agreement 
described above. Paragraph 4 of that agreement provides in part: 

In order to keep faith with persons covered by this training agreement, each 


promotion shall be made without delay and in accordance with the predetermined 
schedule. * * * [Italics supplied.] 


Thus, both the conditions of employment and the wording of the 
training agreement show that no contractual obligation arose be- 
tween the Government and the employees concerned. In other words, 
the matter of promotions under such an agreement is more in the 
nature of an agency policy rather than a firm commitment which 
would entitle the employees to promotions on the dates specified, 
regardless of delay in administrative action. 

You cite the cases Service v. Dulles, 354 U.S. 865; Vitarelli v. Seaton, 
309 U.S. 535; and Watson v. United States, 142 Ct. Cl. 749, in support 
of the position that the Government was bound to promote the em- 
ployees involved when they became eligible under the training agree- 
ment. Those cases hold that an agency which brings charges against 
an employee to separate him under valid departmental regulations 
must comply with the requirements of such regulations even though 
the application of those regulations is discretionary. We do not feel 
that the holdings in those cases require that the Administrator of the 
General Services Administration give promotions or confer on the 
employee a right to receive them exactly in accordance with the word- 
ing of a training agreement approved by the personnel divisions of 
his agency and the Civil Service Commission even though the Admin- 
istrator has issued an order which provides that “accelerated develop- 
ment under appropriate training agreements” shall be part of a career 
management program within the Administration. 

Furthermore, in the Wétarell/i case, supra, at page 545, the court 
said: 

Because the proceedings attendant upon petitioner's dismissal from govern- 
ment service on grounds of national security fell substantially short of the 


requirements of the applicable departmental regulations, we hold that such dis- 
nissal was illegal and of no effect. 


Certainly, there has been substantial compliance with the training 
agreement in both cases here in question. 

It long has been the rule of our Office that a personnel action may 
not be made retroactively effective so as to increase the right of an 
employee to compensation. 89 Comp. Gen. 583; 33 id. 140. There- 
fore, the promotion actions approved by the Civil Service Commission 
are effective only from August 19, 1960, the date promotion action 
was taken. 

The voucher which is returned herewith may be certified only in 
accordance with the foregoing holding. 
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Civilian Employees—Overseas Allowances—Scientifiec or 
Professional Positions—Rates Established Administratively 
The law authorizing the payment of additional compensation—either Territorial 
post differential or Territorial cost-of-living allowances—to persons stationed 
outside the continental United States, 5 U.S.C. 118h, applies only to officers or 
employees “whose rates of basic compensation are fixed by statute”; therefore, 
the appointee to a new professional or scientific position to be established in the 
State of Hawaii, pursuant to the act of August 1, 1947, 10 U.S.C. 1581, whose 
salary will be fixed administratively subject to approval of the Civil Service 


Commission, may not be paid the additional cost-of-living allowance payable to 
otherwise eligible employees stationed in Hawaii. 


To the Secretary of the Air Force, October 12, 1960: 


On August 31, 1960, your Special Assistant for Manpower, Per- 
sonnel and Reserve Forces, requested our decision on certain questions 
(paraphrased below) concerning the amount of basic compensation 
and cost-of-living allowances properly payable to the applicant now 
being considered for employment—if and when appointed—to a pro- 
posed new position within the Department of the Air Force in the 
State of Hawaii. 

The questions (as paraphrased) are: 

1. Whether the appointee to the new position now being processed 
for Hawaii may be paid a (Territorial) cost-of-living allowance as 
prescribed by the Civil Service Commission. 

2. If the new appointee is entitled to a cost-of-living allowance, is 
the percentage increase to be computed upon the minimum statutory 
rate ($12,500), or upon the actual basic compensation administratively 
fixed for the position ? 

Authority for the new civilian position now in the process of being 
established is contained in the act of August 1, 1947, Public Law 313, 
61 Stat. 715, as amended (10 U.S.C. 1581), to carry out research and 
development relating to national defense, military medicine, and other 
activities of the Department of Defense that require the services of 
specially qualified scientific or professional personnel. The law pro- 
vides that positions established pursuant thereto shall be included in 
the classified civil service, and authorizes “the Secretary” to fix the 
compensation therefor at rates of not less than $12,500 per annum, nor 
more than $19,000 per annum, subject to the approval of the Civil 
Service Commission. 

In addition to the basic rates of compensation above stipulated, 
additional compensation in the form of allowances and differentials 
when properly authorized is payable under section 207 of the In- 
dependent Offices Appropriation Act, 1949, 62 Stat. 194, 80th P.L. 492, 
as amended by section 104 of the Supplemental Independent Offices 
Appropriation Act, 1949, 62 Stat. 1205, 5 U.S.C. 118h, and the regula- 
tions issued thereunder (Executive Order No. 10,000, as amended), to 
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certain eligible employees stationed outside the continental United 
States or in Alaska. 

Section 207 of the act of April 20, 1948, as amended, 5 U.S.C. 118h 
provides in pertinent part as follows: 

Any appropriations or funds available to the executive departments, independ- 
ent establishments, and wholly owned Government corporations for the payment 
of salaries and compensation to persons stationed outside the continental United 
States or in Alaska whose rates of basic compensation are fired by statute, 
shall be available for the payment of additional compensation to such persons, 
based on living costs substantially higher than in the District of Columbia, * * * 


Provided, That such additional compensation * * * shall be paid only in ac- 
cordance with regulations prescribed by the President * * * [Italics supplied.] 

Section 207, Part II, of Executive Order No. 10,000, dated Septem- 
ber 16, 1948, reads as follows: 

Sec. 207. Agencies covered. Subject to the provisions of section 207 of the 
Act and of this Part, every Executive department, independent establishment, 
and wholly owned Government corporation shall pay (a) a Territorial post 
differential fixed under section 202 hereof to each of its employees whose basic 
compensation is fixed by statute and who is located at the post for which that 
differential has been fixed, and (b) a Territorial cost-of-living allowance fixed 
under section 205 hereof to each of its employees whose basic compensation is 
fixed by statute and who is located at the post for which that allowance has 
been fixed. 


At the present time the regulations of the Civil Service Commission 
(section 350.11, Part 350, Federal Personnel Manual) prescribe a cost- 
of-living allowance to be paid to otherwise eligible employees stationed 
in Hawaii (excluding those stationed on Ocean or Kure Island or 
Palmyra Island) equal to 1714 percent of their basic rate of 
compensation. 

Under section 207 of the Independent Offices Appropriation Act 
of 1949, as amended, supra (5 U.S.C. 118h), the appropriations of 
your Department are available for the payment of additional com- 
pensation—either Territorial post differential or Territorial cost-of- 
living allowances—to only those persons “whose rates of basie com- 
pensation are fixed by statute.” Inthe instant case, since the proposed 
rate of basic compensation for the new position will be fixed adminis- 
tratively—subject to approval of the Civil Service Commission—our 
view is that the applicant for such position—if and when appointed— 
will not de eligible for and, therefore, may not be paid a cost-of-living 
allowance under the provisions of 5 U.S.C. 118h. See B-126462, 
dated February 14, 1956. Our Office is bound by the terms of the 
statute and valid regulations which do not permit the payment of 
cost-of-living allowances unless the rates of basic compensation ave 
“fixed by statute.” Compare the provisions of section 201 of the Over- 
seas Differentials and Allowances Act, Public Law 86-707, 74 Stat. 795, 
approved September 6, 1960, applicable to foreign areas. Question 
1 (paraphrased above) is answered accordingly. In view of this an- 
swer, an enswer to question 2 is not required. 


596896 O-62—16 
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[ B-144049 J 


Civilian Personnel—Wage Board Employees—Compensa- 
tion—Retroactive Rates—Wage Surveys of Other Agencies 


The establishment of a new wage rate for a wage board employee of the Civil 
Service Commission, under section 202(7) of the Classification Act of 1949, 
5 U.S.C. 1082(7), based on a wage board survey of another agency without 
independent study and subject to administrative approval of the Civil Service 
Commission is not a wage rate which may be made retroactively effective so 
that the new wage rate may be made effective only from the date of approval. 


Although the head of a department or agency, in the establishment of wage 
rates, may rely on surveys and determinations of other agencies, he retains 
the primary responsibility for setting the compensation rates of employees 
within his agency, and that responsibility cannot be properly discharged by 
the issuance of regulations or orders which determine that wage rates set by 
another agency will automatically be the wage rates for his employees; therefore, 
the issuance of such regulations would not be proper. 


To the Chairman, United States Civil Service Commission, Oc- 
tober 12, 1960: 


On September 20, 1960, you requested our decision regarding two 
questions involved in a payroll covering the retroactive pay adjust- 
ment of a wage board employee of one of your regional offices. 

Your letter states the facts as follows: 

The regional office has only one wage board employee, and relies on the 
Army-Air Force Wage Board schedules to determine her pay. The intention, 
in line with policy and instructions from the Central Office, is to make all 
increases effective at the same time the Army-Air Force Wage Board makes 
them effective. However, by some oversight an increase which was approved 
by the Wage Board December 28, 1959, to be effective at the beginning of 
the first pay period after January 7, 1960, did not become known to our regional 


office until July. On July 22, 1960, our regional director approved the schedule 
for use of the region starting January 10, 1960. 


Under section 202(7) of the Classification Act of 1949, 63 Stat. 
954, as amended, 5 U.S.C. 1082(7), the responsibility for fixing the 
rate of compensation of wage board employees “as nearly as consistent 
with the public interest in accordance with prevailing rates” devolves 
upon the employing agency. It seems that your policy is to accept 
the wage rates put in force as a result of a wage board survey con- 
ducted by another agency without an independent study of the infor- 
mation gathered in such surveys. The actual implementation of a 
new wage rate, however, seems to be dependent upon the approval of 
the regional director concerned. Since administrative approval in 
the Commission is necessary before payment of a new wage rate and 
siace retroactive wage increases are not authorized specifically in 
the situation in question the new wage rate is effective only from 
the date it was approved. We note that the act of September 2, 1958, 
72 Stat. 1696, 5 U.S.C. 1181, grants retroactive wage increases only 
when an agency conducts its own wage survey or when such agency 
uses information gathered by another agency in a wage survey to 
make an independent determination of the prevailing rate. Whether 
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your procedure is, in effect, a determination of the prevailing rate 
based upon another agency’s wage survey is not in question because 
aS a 5S . 

the retroactivity of new wage rates under that provision would not 
cover any of the period for which you wish to adjust the pay rate 
of the employee involved. Your first question, whether you may 
retroactively adjust the pay of the employee concerned, is answered 
in the negative. 

Your second question is as follows: 

If the necessity of some administrative action, under the present language of 
our instructions, does prevent the setting of a retroactive date, could our pur- 
pose of increasing rates on the same date as the surveying agency be accom- 
plished by a change in language which adopts such date except where the ad- 


ministrative authority (Regional Director) specifically provided a different 
date within a certain time after receiving the survey data? 


The head of an agency may rely, to a greater or lesser degree, upon 
the wage surveys and wage determinations of another agency but he 
retains the primary responsibility for setting the wage rates of his own 
wage board employees. We do not feel that the head of an agency can 
properly discharge that responsibility by the issuance of regulations 
or orders which determine that wage rates set in the future by another 
agency will automatically be the wage rates of his employees. Fur- 
thermore, the fact that the agency had the right to change rates set 
by another agency by specific action in an individual case would not 
alter that conclusion. While there is here involved an increase in the 
wage rate it is conceivable that under such proposed regulation a 
decrease in compensation might be approved which would then give 
rise to the question—assuming your agency had no notice thereof— 
whether the compensation of an employee could be decreased retro- 
actively because of the automatic operation of such regulation. 

Therefore, we do not believe it is appropriate for the Commission 
to issue regulations of the nature proposed. 


[ B-144146 J 


Contracts—Assignments—Cash Deposits Held by the Gov- 
ernment—Validity 


A cash deposit held by the Government for performance of a contract in lieu 
of a performance bond and assigned by the contractor to an attorney is not a 
claim against the United States such as may not be transferred or assigned ex- 
cept as specifically provided, but is a pledge held by the United States; therefore, 
since the assigument is not within the exceptions in section 3477, Revised 
Statutes, or the Assignment of Claims Act of 1940, 31 U.S.C. 208, it is not an 
invalid assignment. 


The assignment by a contractor of a cash deposit held by the Government to an 
attorney subsequent to an assignment to a bank, pursuant to the Assignment 
of Claims Act of 1940, 31 U.S.C. 203, of all moneys due or to become due under 
the contract is regarded as a guaranty agreement whereby the contractor pledged 
the deposit, which is an agreement separate and distinct from the main con- 
tract, so that the deposit was not included in the assignment to the bank; there- 
fore, the deposit may be paid to the attorney provided that the contractor is not 
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otherwise indebted to the United States for an obligation which matured prior 
to the assignment. 


To LeRoy Mitchell, Department of the Interior, October 12, 1960: 


Our advice has been requested as to the proper disposition of a cash 
deposit in lieu of performance bond submitted by Gene L. Morrison 
under contract No. 14-11-004-1127. The matter is the subject of your 
letter of September 28, 1960, with enclosures. 

Gene L. Morrison was awarded the contract on August 6, 1959. In 
lieu of the performance bond, he deposited a cashier’s check in the 
amount of $2,062 with the Bureau of Land Management. On Sep- 
tember 9, 1959, the contractor, pursuant to the Assignment of Claims 
Act of 1940, as amended, 31 U.S.C. 203, assigned “all the moneys now 
due or hereinafter to become due” under the contract to the Glenns 
Ferry Bank, Ltd., of Glenns Ferry, Idaho. Receipt of notice of the 
assignment was acknowledged on September 11, 1959. Except for 
liquidated damages assessed by the Bureau for delay in completing the 
work, payment has been made in full to the satisfaction of all inter- 
ested parties. 

The contractor, on May 24, 1960, assigned to Vernon K. Smith, 
Attorney at Law, the cash deposit, erroneously described in the as- 
signment as in the amount of $2,250 rather than $2,062. The assignee 
of the deposit has demanded payment. The Glenns Ferry Bank has 
not asserted a claim against the deposit but has refused to furnish 
a Waiver with respect to it. 

No question, as we understand it, exists as to the validity of the 
assignment to the Bank. The assignment held by the attorney is 
not within either the exceptions in section 3477, Revised Statutes, 
31 U.S.C, 203, or the Assignment of Claims Act of 1940. However, 
since the deposit is held by the United States as a pledge, the de- 
posit is not a claim against the United States such as may not be 
transferred or assigned except as specifically provided. See 33 
Comp. Gen. 262, 263, and cases cited; see also American Mexican 
Claims Bureau, Inc. v. Morgenthau, Secretary of the T'reasury, et 
al., 26 F. Supp. 904. The assignment to the attorney may not, 
therefore, be regarded as invalid under 31 U.S.C. 203. 

The question is next presented whether the assignment to the Bank, 
being prior in time, takes precedence over the assignment to the attor- 
ney. The assignment to the Bank covers all moneys due or to become 
due under contract No. 14-11-004-1127. We have no question that 
what was intended to be covered by this assignment were the payments 
to be made by the Government under the contract whereby the con- 
tractor was to perform the plowing and reseeding work called for 
therein. The contract of guaranty whereby the contractor pledged 
the deposit on condition of faithful performance is an agreement 
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separate and distinct from the main contract. New Bedford Morris 
Plan Co. v. Hicks, 157 A. 421. We find, accordingly, that the $2,062 
‘ash deposit held in lieu of performance bond is not included in the 
assignment by the contractor to the Bank, and the amount on deposit 
may be paid to the assignee under the assignment dated May 24, 1960, 
if the contractor is not otherwise indebted to the United States as the 
result of an obligation which matured prior to the date of assigument. 
See 38 Comp. Gen. 476. 


[ B-143501 J 


Military Personnel—Quarters Allowance—Dependent in 
Hospital 


A member of the uniformed services who continues to occupy private quarters 
while his only dependent is hospitalized in a Government hospital—either at the 
member's station or at another place—or in a civilian hospital under the De- 
pendents’ Medical Care Act, even though single-type quarters are assigned, is 
not regarded as having been assigned quarters adequate for himself and de- 
pendent and is entitled to continue to receive quarters allowance; however, if 
the member is assigned to and occupies single-type quarters during the hospitali- 
zation of the dependent, the member and his dependent are regarded as haviug 
been assigned adequate quarters so that no quarters allowance may be paid 
and this would apply if he maintains and occasionally occupies private quarters 
since such occupancy would be considered for personal convenience. 


A member who has more than one dependent for whom adequate quarters are 
not available at his station and who occupies single-type Government quarters 
during a period in which one dependent is hospitalized in a Government hospital 
or in a civilian hospital under the Dependents’ Medical Care Act is not precluded 
from receiving a quarters allowance on account of a dependent other than the 
one hospitalized since adequate quarters would neither be assigned nor occupied. 


To the Secretary of Defense, October 18, 1960: 


Reference is made to letter of July 15, 1960, from the Deputy As- 
sistant Secretary of Defense requesting decision as to whether a mem- 
ber of the Armed Forces is entitled to basic allowance for quarters, as 
a member with one dependent, during periods the dependent is hospi- 
talized in a Government hospital under the circumstances set forth in 
Committee Action No. 269 of the Military Pay and Allowance Com- 
mittee, Department of Defense. 

The circumstances are set forth in the form of questions, as follows: 


1. May a member entitled to BAQ as a member with one dependent continue 
to receive such credit during periods the dependent is hospitalized in a Govern- 
ment hospital at his permanent duty station if: 

a. The member maintains and continues to occupy private quarters and single 
type Government quarters are assigned the member? 

b. The member does not maintain private quarters and occupies single type 
Government quarters? 

2. Would the answers be the same if the dependent were hospitalized in a 
Government hospital at other than the member's permanent duty station? 

3. If any of the answers to the above questions are in the negative would the 
answer be the same if there are dependents in addition to the one hospitalized 
and who are not occupying Government quarters? 

4. Would any of the answers to the above vary if the hospitalized dependent 
is hospitalized in a civilian hospital under the Dependents’ Medical Care Act? 
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The Committee refers particularly to decision B-130107, dated 
February 7, 1957, in which it was held that where a member occupies 
single-type Government quarters while his only dependent (wife) 
is hospitalized by the Government, he is not entitled to basic allow- 
ance for quarters for a dependent wife since the Government furnished 
facilities which relieved the member of providing quarters either 
for himself or his wife. It is stated in the Committee action that 
many difficult and inequitable problems are created by applying the 
principle that basic allowance for quarters does not accrue under 
such circumstances. Except as otherwise provided by law, section 
302 of the Career Compensation Act of 1949, as amended, 37 U.S.C. 
252, authorizes the payment of an increased basic allowance for 
quarters to members of the uniformed services on account of one 
dependent except in the case of enlisted members of the first three 
grades. Subsections (b) and (d) of that section read as follows: 

(b) Except as otherwise provided by law, no basic allowance for quarters 
shall aecrue to members of the uniformed services assigned to Government 
quarters or housing facilities under the jurisdiction of the uniformed services, 


appropriate to their rank, grade, or rating and adequate for themselves and 
dependents, if with dependents. 


* * * * * * * 


(d) No member of the uniformed services assigned to Government quarters 
or housing facilities under the jurisdiction of the uniformed services shall be 
denied his basic allowance for quarters, if, by reason of orders of competent 
authority, his dependents are prevented from occupying such quarters. 


Executive Order No. 10204, January 16, 1951, issued pursuant to 
section 302, provides, in part, as follows: 


2. Except as otherwise by statute heretofore or hereafter provided, @ mem- 
ber shall be entitled to payment of basic allowance for quarters, in accordance 
with these regulations and any regulations prescribed pursuant thereto, dur- 
ing such time or times as he is entitled to receive basic pay. 


3. Any quarters or housing facilities under the jurisdiction of any of the uni- 
formed services in fact occupied without payment of rental charges (a) by a 
member and his dependents, or (b) at his permanent station by a member with- 
out dependents, or (c) by the dependents of a member on field duty or on sea 
duty or on duty at a station where adequate quarters are not available for his 
dependents, shall be deemed to have been assigned to such member as appropriate 
and adequate quarters, and no basic allowance for quarters shall accrue to such 
member under such circumstances unless the occupancy is because of a social 
visit of a temporary nature. 


4. When adequate quarters for his dependents are not available for assignment 
at his permanent station to a member with dependents, he may occupy not 
more than one room and a bath at such station, without affecting his right to 
receive payment of basic allowance for quarters, if permitted or required per- 
sonally to occupy quarters at such station. 

Thus, the law contemplates that members with dependents will at 
all times be furnished adequate quarters for such dependents or be 
entitled to basic allowance for quarters. Where adequate quarters 
are not available at his station for his dependents, a member may 
occupy not more than one room and a bath at his permanent station 
without affecting his right to basic allowance for quarters. Generally, 
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any quarters or housing facilities under the jurisdiction of the uni- 
formed services occupied without payment of rental charge by the 
member and his dependent shall be deemed to be adequate. 

With respect to dependents occupying Government quarters on a 
social visit of a temporary nature, the Executive order specifically 
makes an exception in those cases so as to permit payment of the 
allowance during such visits. 37 Comp. Gen. 47. And, in general, 
where a member with dependents (civilian) is neither assigned to nor 
occupies Government quarters or housing facilities under the jurisdic- 
tion of the uniformed services, such member is entitled to basic allow- 
ance for quarters as a member with dependents, even though his 
dependents (civilian) are occupying Government quarters not desig- 
nated as family-type quarters. 89 Comp. Gen. 575. Thus, a member 
who has not been assigned to and does not occupy Government quar- 
ters, and who is entitled to a quarters allowance for a dependent, 
would not be precluded from receiving the allowance by reason of the 
hospitalization of the dependant in a hospital under the jurisdiction of 
the uniformed services, since the facilities utilized by the dependent 
presumably would not be designated as family-type quarters. 

Referring to question one, if the member is assigned to and occupies 
single-type Government quarters during periods when his dependent 
is hospitalized in a Government hospital, he is not entitled to be 
credited with the allowance since he and his dependent then would be 
furnished all the quarters they could use. See B-130107, dated 
February 7, 1957, and section 3 of the Executive order which evidences 
a general intention that if both the member and his dependent occupy 
quarters under the jurisdiction of the uniformed services without the 
payment of a rental charge, such quarters shall be deemed to have 
been assigned to the member as adequate quarters and no quarters 
allowance shall accrue to him under such circumstances, This would 
be true whether or not he maintains and occasionally occupies private 
quarters, since any such occupancy would be a matter of personal 
convenience not occasioned by nonassignment of Government quar- 
ters. However, if single-type quarters are assigned to a member who 
continues to maintain and occupy private quarters while his dependent 
is hospitalized, there would seem to be no requirement that he accept 
and occupy such single quarters, since it would not be an assignment 
of quarters adequate for himself and dependent, and if such quarters 
are, in fact, not occupied by the member such an assignment would 
not preclude him from continuing to receive quarters allowance as a 
member with a dependent during the period of hospitalization of the 
dependent. Question No. 1 is answered accordingly. 

Since similar situations exist if the dependent is hospitalized in a 
Government hospital at other than the member’s permanent duty 
station, the answers to question two are the same. 
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As to question three, section 302(d), 37 U.S.C. 252(d), quoted 
above, provides that a member assigned Government quarters shall 
not be denied a quarters allowance if, by reason of orders of com- 
petent authority, his dependents are prevented from occupying such 
quarters. Section 4 of the Executive order provides that when ade- 
quate quarters for a member’s dependents are not available for assign- 
ment at his station, he may occupy not more than one room and a 
bath at his station without affecting his right to a quarters allow- 
ance. While a member who occupies single quarters during a period 
of hospitalization of his only dependent is not entitled to a quarters 
allowance since the quarters occupied are deemed to be adequate 
(answer to question No. 1), such quarters would not be adequate for 
a member with other dependents. Hence, if adequate quarters for 
the member and his dependents were not available for assignment, the 
occupancy by the member of single quarters would not preclude him 
from receiving a quarters allowance on account of a dependent other 
than the one hospitalized since adequate quarters would neither be 
assigned nor occupied. 

With respect to question four, there presently does not appear any 
reason why the above answers would vary if a dependent is hospi- 
talized in a civilian hospital under the Dependents’ Medical Care 
Act, 70 Stat. 250, 37 U.S.C. 401, since such hospitalization would be 
furnished by the Government in lieu of hospitalization in a service 
facility and the Government would pay in a substantial measure for 
the facilities furnished. Compare 27 Comp. Gen. 479; 30 id. 246, 249; 
and 32 id. 454. 


[ B-140669 J 


Military Personnel—Travel Expenses—‘“Public Busi- 
ness”—Accused Member’s Return to Custody of Foreign 
Government 


In view of the responsibility assumed by the United States under the NATO 
Status of Forces Treaty and the Japanese Administrative Agreement to return 
to the host government upon demand any accused member of the United States 
Armed Forces released to the custody of the United States military authorities, 
the travel of an accused member under competent orders from his duty station 
to the place of his trial by a foreign court, or to some other place for the purpose 
of releasing his custody to the foreign government, is regarded as travel on 
public business entitling the member to travel and transportation allowances 
on a mileage and per diem basis as authorized by the Joint Travel Regulations; 
however, the responsibility of the United States Government in such cases is 
limited to providing for the appearance of the accused member at the designated 
place upon demand, and the member may not be considered as remaining in a 
travel status for the purpose of entitlement to travel and transportation allow- 
ances while at such place. 


The costs of travel of a member of the Armed Forces, who had been returned to 
military control under an Administrative Agreement between Japan and the 
United States, from a military installation to a designated place for psychiatric 
evaluation in connection with a Japanese criminal prosecution of the member 
constitute an expense incident to representation before a judicial tribunal within 
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the contemplation of 10 U.S.C. 1037, the legislative intent of which was to au- 
thorize, regardless of military status and independently of any question of public 
business, such expenditures as are actually necessary to provide adequately for 
the defense of the accused, including the cost of travel by the accused when 
necessary in the preparation of his defense; however, nothing in the law or its 
legislative history authorizes the commutation of such expenditures on a mileage 
and per diem basis, therefore the member is entitled to reimbursement of the 
amounts expended by him in performing the travel. B-140669, October 8, 1959, 
modified. 


To the Secretary of Defense, October 19, 1960: 


Reference is made to letter of June 2, 1960, from the Assistant 
Secretary of Defense (Comptroller), requesting further consideration 
of our decision B-140669, dated October 8, 1959, to Major A. H. 
Schafer, USAF, Accounting and Finance Officer, Department of the 
Air Force, which denied payment on a voucher covering per diem and 
mileage for temporary duty and travel by an Air Force enlisted man 
under orders issued at Johnson Air Force Base, Japan. Such orders 
purported to direct travel and temporary duty on a mileage and per 
diem basis for the purpose of psychiatric evaluation at Kyoto, Japan, 
by a Japanese physician in connection with a Japanese criminal prose- 
cution of the airman who had been returned to military control pur- 
suant to an Administrative Agreement between Japan and the United 
States. The examination was ordered by the Japanese court upon 
request of counsel for both defense and prosecution with respect to a 
crime for which the accused had been indicted on October 31, 1957. 
It was shown that the travel from Johnson Air Base, Japan, to Kyoto, 
Japan, and return, was performed by rail and that no quarters or 
‘subsistence were furnished by the Japanese authorities. 

Payment on the voucher was denied for the reason that the travel 
involved was not travel on public business and under applicable Career 
Compensation Act, 37 U.S.C. 231 note, and Joint Travel Regulation 
provisions the expenses of travel which does not involve public busi- 
ness are not payable by the Government. In the course of the decision 
we discussed the act.of July 24, 1956, 70 Stat. 630, now 10 U.S.C. 1037, 
relating to the payment of certain expenses incident to representation 
before foreign judicial and administrative tribunals of persons subject. 
to the Uniform. Code of Military Justice and expressed the opinion 
that such provisions did not include the cost of board, lodging and 
transportation of a prisoner who is required to travel in connection 
with his trial. 

In his request for reconsideration of this decision the Assistant 
Secretary states that it has been construed as prohibiting the use of 
appropriated funds in any circumstance for the purpose of transport- 
ing an accused member of the United States Armed Forces from his 
duty station to the situs of his trial by a foreign court. The Assistant 
Secretary discusses the commitments by the United States under the 
NATO Status of Forces Treaty and the Japanese Administrative 
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Agreement to release the accused to the foreign governments involved 
upon certain contingencies or at their request and distinguishes travel 
for such purposes from the benefits provided by 10 U.S.C. 1037. He 
urges that because of the need to fulfill its international obligations 
the interest of the United States in the appearance of accused military 
personnel before foreign criminal courts is sufficient to constitute 
travel for such purpose as travel on public business so as to warrant 
the use of appropriated funds to cover the expenses incident to travel 
by accused members from their duty stations to place of trial. 

The decision of October 8, 1959, did not relate to the expenses of 
transportation incident to returning a member to place of trial or 
otherwise releasing the custody of an accused member to a foreign 
government pursuant to a treaty or administrative agreement obliga- 
tion; it considered the question of whether travel of an accused mem- 
ber in compliance with an order of a foreign court for the purpose 
of a psychiatric examination in connection with the pending criminal 
charges against him was travel on public business within the purview 
of the statute and regulations providing reimbursement for such travel 
on a mileage and per diem basis. In such circumstances and since 
the member involved was in a status tantamount to that of a prisoner 
of the Japanese authorities (compare 36 Comp. Gen. 173), and the 
travel was not for any purpose of returning him to Japanese control 
but was incident to er in connection with the charges against him, it 
was our view that it could not be regarded as military duty such as 
would constitute it travel on public business and reimbursable as such 
under the provisions of the Joint Travel Regulations. Under the 
NATO Status of Forces Treaty and the Japanese Administrative 
Agreement (Article XVII(5)(c)), the United States has assumed 
the responsibility of returning to the host government upon demand 
any accused member theretofore released to the custody of the United 
States military authorities. Aecordingly, the travel of an accused 
member of the United States Armed Forces under competent orders 
from his duty station to the situs of his trial by a foreign court or 
to some other place for the purpose of releasing his custody to the 
foreign government concerned will be accepted by this Office as travel 
on public business entitling the member to travel and transportation 
allowances on a mileage and per diem basis as authorized by the Joint 
Travel Regulations. Since, however, the Government’s responsibility 
in such cases is limited to previding for the appearance of the accused 
members at designated places upon demand, we see no proper basis 
on which it may be considered that the members remain in a travel 
status after arrival at such places so as to entitle them to any travel 
and transportation allowances while at those places. 

With reference to the case which was the subject of the decision 
of October 8, 1959, we have re-examined the legislative history of 
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the statute codified in 10 U.S.C. 1037, and we now conclude that, in 
enacting the law, Congress intended, regardless of any military duty 
status and independently of any question of public business, to author- 
ize such expenditures as are actually necessary to provide adequately 
for the defense of the accused, including expenditures to cover the 
cost of travel by the accused when necessary in the preparation of 
the defense. We find nothing in the law or its legislative history, 
however, which would justify a conclusion that such expenditures may 
be commuted on a mileage and per diem basis. Since the defense 
attorney in the case was a party to the motion which resulted in the 
court’s order for the psychiatric examination, it appears reasonable 
to view it as having been considered necessary to the preparation 
of an adequate defense for the member. Accordingly, we conclude 
that the costs of such travel are to be viewed as an expense incident 
to representation before a judicial tribunal within the contempla- 
tion of 10 U.S.C. 1037, and the departmental regulations issued pur- 
suant thereto; and that the member concerned is entitled to reim- 
bursement of the amounts expended by him in performing the travel. 
Our comments in the decision of October 8, 1959, concerning the 
application of 10 U.S.C. 1037 to costs of board, lodging and trans- 
portation are modified accordingly. We assume that the disbursing 
officer concerned will be so advised. 


[ B-144174 J 


Civilian Personnel—Travel Expenses—Interviews—Civil 
Service Commission Approval—Executive Director of Na- 
tional Capital Housing Authority 


The legal requirement that the Civil Service Commission approve the qualifica- 
tions of the proposed appointee for the position of Executive Director of the 
National Capital Housing Authority—which Authority has the duty under 
Executive Order No. 6868 of selecting and appointing an individual to the posi- 
tion—does not affect the agency’s authority to incur necessary expenses in con- 
nection with the selection of the appointee, including travel expenses for per- 
sonal interviews of applicants so as to bring the matter within the general rule 
which precludes a Government agency from paying an individual’s expenses 
incident to preemployment interviews because the function is within the jurisdic- 
tion of the Commission; therefore, the Authority may pay from funds available 
for administrative expenses the travel expenses of applicants on an actual ex- 
pense basis, there being no authority for payment of per diem in lieu of 
subsistence. 


To the Director, National Capital Housing Authority, October 19, 
1960: 


On October 5, 1960, you requested our decision concerning the 
authority to pay the traveling expenses of a limited number of appli- 
cants for the position of Executive Director of the National Capital 
Housing Authority, who may be called into Washington for personal 
interview by the members of the Authority. 
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Executive Order No. 6868, dated October 9, 1934, directs the Author- 
ity (now composed of six members) to appoint an executive director 
whose appointment may be made without regard to the provisions of 
the Civil Service Act and Rules. The Executive Director’s position 
is allocated to grade 16. Section 505 of the Classification Act of 1949, 
as amended, 5 U.S.C. 1105(i), provides in pertinent part that appoint- 
ments to positions in grades 16, 17, and 18 of the General Schedule 
shall be made only upon approval by the Civil Service Commission 
of the qualifications of the proposed appointees. 

The general rule is that a Government agency may not pay or reim- 
burse an individual for the expenses incurred in traveling to a place 
of interview for the purpose of determining his qualifications for 
appointment to a position subject to the civil service laws and regula- 
tions, since the function of ascertaining the qualifications of prospec- 
tive employees in such positions is a matter within the jurisdiction of 
the Civil Service Commission. 31 Comp. Gen. 175. On the other hand, 
we have held that if the position is excepted from the civil service 
laws and regulations, the expenses of travel incurred in connection 
with a preemployment interview may be paid by the employing 
agency. 381 Comp. Gen. 480; 38 éd. 483. 

Here, the duty of selecting and proposing an appointee from the 
field of applicants is imposed by Executive order upon the Authority; 
and our opinion is that the expenses, including traveling expenses of 
applicants, determined by the Authority to be necessary for the fulfill- 
ment of that duty properly are chargeable to funds available for 
administrative expenses. We do not regard the legal requirement that 
the Civil Service Commission approve the qualifications of the pro- 
posed appointee as affecting the authority to incur necessary expences 
in connection with selecting the proposed appointee. 

We point out that there is no statutory authority for the payment 
of per diem in lieu of subsistence to private individuals under the 
circumstances here involved. In the absence of such authority, pay- 
ment may be made only upon an actual expense basis (15 Comp. Gen. 
206); however, we suggest that the travel authorizations place a 
limit of $12 per day (the current maximum per diem for Government 
employees generally) on the amount of actual subsistence expenses, 
as defined in section 6.1 of the Standardized Government Travel 
Regulations, which will be reimbursed. 


[ B-131700 J 
Military Personnel—Pay—Retired—Election of Pay Com- 
putation Method—Most Favorable Formula—Gover case 


The holding in Louis E. Fagan, et al. (Lewis L. Gover, Plaintiff No. 2) v. United 
States, Ct. Cl. No. 5385-57, decided May 4, 1960, that the Career Incentive Act 
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of 1955 did not terminate the right of members of the uniformed services who 
were retired prior to October 1, 1949—effective date of the Career Compensation 
Act of 1949—to change the method of computing retired pay so as to receive 
the advantage of the more favorable of the two methods prescribed in section 
511 of the Career Compensation Act of 1949 will be followed in the settlement 
of similar claims. 87 Comp. Gen. 31, modified. 


To the Secretary of Defense, October 20, 1960: 


Reference is made to our decision of July 17, 1957, 37 Comp. 
Gen. 31, wherein we considered several questions involving the 
computation of retired pay of members of the uniformed services. We 
held (page 34, answer to question 5) that the right members retired 
prior to October 1, 1949, theretofore had to have their retired pay 
computed by the most favorable of the two methods prescribed in 
section 511 of the Career Compensation Act of 1949, 63 Stat. 829, 37 
U.S.C. 311, including the right to change from one method to the 
other, was terminated effective April 1, 1955, by the Career Incentive 
Act of 1955, 69 Stat. 18, 37 U.S.C. 232, and that on and after April 1, 
1955, such members were restricted to’ the method under which they 
had been paid on March 31, 1955. 

In Louis EF. Fagan, et al. (Lewis L. Gover, Plaintiff No. 2) v. United 
States, Ct. Cl. No. 535-57, decided May 4, 1960, it was held, contrary 
to the above decision and to the result reached by the court in Adams, 
et al. v. United States, Ct. Cl. No. 50338, decided July 13, 1959, that the 
Career Incentive Act of 1955 did not terminate the right to change the 
method of computing retired pay so as to receive the advantage of the 
most favorable of the two methods prescribed in section 511 of the 
Career Compensation Act of 1949. 

While we have some doubt that the court’s conclusion in the Gover 
case reflects the intent of the Congress, the court has considered the 
matter at some length and it is most unlikely that it would not adhere 
to the position there taken, in any similar case brought before it. 
Accordingly, we have decided to follow the court’s holding in the 
Gover case as a precedent in settling claims and passing upon the 
legality of payments in similar cases. 

The decision of July 17, 1957, 37 Comp. Gen. 31, is modified 
accordingly. 


[ B-143737 J 


Military Personnel—Pay—Retired—Election of Pay Com- 
putation Method—Time 


The failure of an enlisted member of the Navy who was transferred to the Fleet 
Reserve on January 21, 1946, and who qualified for increased retainer pay under 
the Naval Reserve Act of 1938, as amended by the act of August 10, 1946, to 
return executed election forms, which were mailed to him in June and Novem- 
ber 1947 and were not returned as undeliverable, together with the continued 
acceptance of retainer pay based on laws in effect on August 9, 1946, constitute 
a tacit election of the retainer pay authorized by the laws prior to act of August 
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10, 1946, and an executed election received from the member on May 20, 1969, 
to have his retainer and retired pay computed under laws in effect on and after 
August 10, 1946, may not be regarded as a timely and valid election under sec- 
tion 9 of the act of August 10, 1946, so as to entitle the member to credit for a 
fractional year of six months or more of service as a full year under the sixth 
proviso of section 2 of the act of August 10, 1946. 


’ 


Since the holding in Louis E. Fagan, et al. (Lewis L. Gover, Plaintiff No. 2) v. 
United States, Ct. Cl. No. 5385-57, decided May 4, 1960, that the Career Incentive 
Act of 1955 did not terminate the right of a member of the uniformed services 
to change the method of having his retired pay computed so as to receive the ad- 
vantage of the more favorable of the two methods prescribed in section 511 of the 
Career Compensation Act of 1949, will be followed in the settlement of similar 
cases, a retired Fleet reservist whose retired pay was computed prior to April 
1, 1955, the effective date of the Career Incentive Act of 1955, under method (a) 
of section 511 of the Career Compensation Act may have his retired pay com- 
puted effective April 1, 1955, at the greater rate provided under method (b) 
of section 511 of the Career Compensation Act. 


To E. C. Dodd, Department of the Navy, October 20, 1960: 


Reference is made to your letter of July 14, 1960, with enclosure, 
forwarded here under submission No. DO-N-520 (assigned by the 
Department of Defense Military Pay and Allowance Committee), re- 
questing decision on certain questions in regard to the retired pay of 
Drayphus W. Evans, ACOM. 

It appears that Evans was transferred to the Fleet Reserve and re- 
leased to inactive duty on January 21, 1946, and that he then had com- 
pleted 23 years, 8 months, 29 days’ active service, and 1 month, 28 days’ 
inactive service, a total of 23 years, 10 months, 27 days. It further 
appears that from January 22, 1946, to June 30, 1946, Evans received 
retainer pay under section 203 of the Naval Reserve Act of 1938, 52 
Stat. 1178, 34 U.S.C. 854b, at the rate of $129.03 per month, apparently 
computed as $69, one-half of base pay, plus $48.30, permanent addi- 
tions (longevity) for over 21 and less than 24 years’ service, plus 
$11.73 for good conduct; and that on the same formula, his re- 
tainer pay was increased to $154.28 per month effective July 1, 1946, 
in accordance with the rates of pay prescribed in the act of June 29, 
1946, 60 Stat. 343, 87 U.S.C. 109 (1946 Ed.) 

Section 203 of the Naval Reserve Act of 1938, under which Evans 
received retainer pay, pertained generally to men who first enlisted 
in the Navy on or before July 1, 1925. Section 204 of that act, 52 Stat. 
1179, 34 U.S.C. 854c, pertained generally, to men who first enlisted 
after July 1, 1925. Section 2 of the act of August 10, 1946, 60 Stat. 
993, 34 U.S.C. 854 note, amended section 204 of the Naval Reserve Act 
of 1938 so as to provide a new and more liberal basis for-the computa- 
tion of retainer and retired pay thereunder and provided: “That a 
fractional year of six months or more shall be considered a full year 
for purposes of this section and section 203 in computing years of ac- 
tive Federal service and base and longevity pay.” 

Section 9 of the 1946 act, 60 Stat. 997, 34 U.S.C, 854c note (1946 
Ed.) , provided: 
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No back pay for any period prior to the date of enactment of this Act 
shall accrue to any person by reason of the enactment of this Act except as 
otherwise provided in section 8. No person, active or retired, of any of the 
armed forces, shall suffer, by reason of this Act, any reduction in any pay, 
allowances, or compensation to which he was entitled upon the effective date 
of this Act. Retired enlisted personnel of the Navy and Marine Corps, per- 
sonnel of the Navy and Marine Corps who are members of the Fleet Reserve 
or Fleet Marine Corps Reserve, and personnel of the Navy and Marine Corps 
who become eligible and who apply for transfer to the Fleet Reserve or Fleet 
Marine Corps Reserve shall receive an opportunity to elect to receive retainer 
and retired pay under the provisions of this Act or to receive such pay under 
the provisions of law in effect immediately prior to the date of the enactment 
of this Act, and these persons shall be entitled to receive the pay elected. 

It is stated that there is no showing that Evans made an election 
under the above section. Presumably, he was paid from August 10, 
1946, to September 30, 1949, at the same rate of retainer pay which 
he was receiving on August 9, 1946. It appears that effective October 
1, 1949, his retainer pay was increased to $167.58 per month under 
method (b) of section 511 of the Career Compensation Act of 1949, 
63 Stat. 829, 37 U.S.C. 311, that is, basic pay times two and one-half 
percent times years of active duty (23 years, 8 months, 29 days as 
v4 years). It further appears that on December 1, 1951, Evans was 
placed on the retired list, having completed a total of 30 years’ 
service, active and inactive, and was advanced on the retired list 
effective as of that date to the rank of chief gunner; that his retired 
pay from December 1, 1951, to April 30, 1952, was computed under 
method (a) of section 511 of the Career Compensation Act of 1949, 
on the basis of laws in effect on September 30, 1949, and on the 
formula of one-half of base pay, plus permanent additions for 24 
years’ service, plus good conduct increase, at the aggregate rate of 
$207.90 per month; and that his retired pay was increased four percent 
on May 1, 1952, and six percent on April 1, 1955. Finally, it appears 
that effective June 1, 1958, Evans’ retired pay was computed under 
method (a) of section 511 on the basis of 21 years’ service for basic 
pay purposes (permanent additions), rather than 24 years, yielding 
$229.44 per month, such new computation being based on our answer 
to question 5 in 27 Comp. Gen. 238, October 24, 1947. 

The enclosure forwarded with your letter is a copy of a form ex- 
ecuted by Evans and received in the Navy Finance Center on May 20, 
1960, electing under section 9 of the act of August 10, 1946, to have his 
retainer and retired pay computed under laws in effect on and after 
August 10, 1946. 

The questions presented for decision are separately quoted and dis- 
cussed below : 

a. Is the election form executed by Evans and returned to the Navy Finance 
Center on 20 May 1960 considered to be a timely and valid election under section 
9 of reference (b) so as to entitle him, under the sixth proviso of section 2 of 
reference (b), and subject to the Act of 9 October 1940, 54 Stat. 1061, 31 U.S.C. 
71a, to count a fractional year of six months or more as a full year in computing 


his retired pay for the period 10 August 1946 through 30 September 1949 and 1 
December 1951 through 31 March 1955? 
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Evans was in receipt of retainer pay on August 9, 1946, and was 
eligible to make an election under section 9 of the act of August 10, 
1946. Your letter states that election forms and information concern- 
ing making an election under that act were mailed to him in June of 
1947 and again in November 1947. It is indicated also that the elec- 
tion forms were not returned as undeliverable. Under such cireum- 
stances, we consider that the failure to return an executed election 
form and the continued acceptance of retainer pay on the basis of the 
laws in effect on August 9, 1946, constitute a tacit election of the re- 
tainer pay authorized by those laws. The attempted election received 


in the Navy Finance Center on May 20, 1960, may not be considered 
as a timely valid election and, therefore, question “a” is answered in 


the negative. 


b. May Court of Claims decision No. 5385-57, decided 4 May 1960, Louis E. 
FAGAN, et al., (Lewis L. GOVER, Plaintiff No. 2) v. The United States, be 
followed? Evans retired pay under section 511(b) of reference (a) would be 
greater, effective 1 April 1955, than pay under section 511(a) with either 35% 
or 40% longevity credit. 


In a decision of today, 40 Comp. Gen. 222, a copy of which is 
enclosed, we are advising the Secretary of Defense that we will follow 
the principal of the Gorer case. Accordingly, question “b” is an- 
swered in the affirmative. 


ce. If your answer to the question presented in paragraph 7b herein is in the 
negative, are Evans and members whose cases are similar entitled, under section 
25 of Public Law 1028, approved 10 August 1956, to count a fractional year cf 
six months or more as a full year for longevity pay purposes from 10 August 
1956 under section 511(a) of reference (a) even if they did not make a valid 
election under section 9 of reference (b) ? 


Since question “b™ is answered in the affirmative, an answer to ques- 
tion “c™ is not required, 


[ B-144131J 


Travel Expenses—Witnesses—Industrial Personnel Secu- 
rity Proceedings—Authority 


The payment of travel expenses of individuals who are requested by the Depart- 
ment of Defense to appear as witnesses to testify in personal appearance pro- 
ceedings before Industrial Personnel Access Authorization Field Boards, as 
authorized by Executive Order No. 10865, is in the interest of the United States 
and section 10 of the Administrative Expenses Act of 1946, which limits pay- 
ment of travel expenses of witnesses to proceedings to which they are called 
pursuant to a subpoena, need not be construed as precluding payment of such 
travel expenses, provided that the Executive order is amended to specifically 
authorize payment of travel expenses on an actual expense basis, limited to the 
maximum amount payable under the Standardized Government Travel 
Regulations. 


Travel expenses of individuals who are requested by the Department of Defense 
to appear as witnesses to testify in personal appearance proceedings before In- 
dustrial Personnel Access Authorization Field Boards, as required by Executive 
Order No. 10865, may be paid from the appropriation “for expenses not other- 
wise provided, necessary for the operation and maintenance” of the military 
department concerned, unless the witness is a Government employee who is in 
an official travel status because the proceeding involves the activity in which 
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he is employed, in which case the appropriation available for travel would be 
chargeable subject to any applicable limitation. 


To the Secretary of Defense, October 21, 1960: 


On September 29, 1960, the Assistant Secretary of Defense (Comp- 
troller) requested our decision upon the following question : 

Would your office be required to object to the Department of Defense’s paying 
reasonable travel expenses and a per diem allowance in lieu of subsistence, 
including travel advances, to witnesses who appear at the Department’s request 
to testify in personal appearance proceedings before Industrial Personnel Ac- 
cess Authorization Field Boards as required by Executive Order 10865, 25 Fed. 
Reg. 1583 (1960), dated February 20, 1960, and Department of Defense Direc- 
tive 5220.6, 25 Fed. Reg. 7523 (1960), dated July 28, 1960? 

It is stated that the question arises in connection with the program 
of the Department of Defense for granting, denying, or revoking 
authorization to certain persons in industry for access to classified 
information. 

At the time the Supreme Court of the United States decided the 
case of Greene v. McElroy, 360 U.S. 474 (June 29, 1959), the indus- 
trial personnel security clearance program administered by the De- 
partment of Defense, was not founded upon either an express statu- 
tory provision or a specific Presidential regulation. Prior to that 
decision it had been the practice of the military departments to deny 
or revoke security clearances which sometimes resulted in an individual 
being deprived of his right to pursue his chosen profession without 
first affording him the safeguards of confrontation and cross-ex- 
amination. In the Greene case the court decided that, in the absence 
of a statute or Presidential regulation specifically so providing (but 
without deciding the extent of the President’s power), an employee 
of a Government contractor could not be denied a security clearance 
depriving him of his position or opportunity to follow his chosen 
profession in a proceeding in which he was not afforded the rights 
of confrontation and opportunity for cross-examination. 

To conform the industrial personnel security clearance programs 
of the Government with the principles enunciated in the Greene case, 
the President promulgated Executive Order No. 10865, February 20, 
1960. That order is implemented by Department of Defense Direc- 
tive No. 5220.6, July 28, 1960, 25 Fed. Reg. 7523 (1960), which is en- 
titled “Industrial Personnel Access Authorization Review 
Regulation.” 

Section 4 of the Executive order provides that an applicant shail 
be afforded an opportunity to cross-examine persons who have made 
oral or written statements adverse to the applicant except in certain 
enumerated circumstances when the granting of such guarantees is 
determined to be substantially harmful to national security or interest. 

Section 6 of the order provides for the issuance in appropriate cases 
of “invitations and requests to appear and testify in order that the 
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applicant may have the opportunity to cross-examine as provided by 
this order.” While the Executive order contains no express provision 
for the payment of traveling expenses of witnesses so appearing, the 
Department of Defense directive provides that the Secretary of De- 
fense may “defray reasonable and necessary expenses incurred by such 
witnesses, in order that the applicant may have the opportunity for 
cross-examination provided by this Regulation.” The legality of 
this portion of the directive is understood to be the principal point of 
doubt prompting the submission of the question for decision. 

It is pointed out that the expenses of witnesses constitute a very 
minor element in the overall cost of the industrial security program, 
that normally the expenses would be incurred only in connection with 
individuals actually employed in industry—as distinguished from 
prospective employees. Moreover, most of the witnesses who would be 
called by the Department of Defense are expected to be witnesses who 
would testify in behalf of the Department. While under paragraph 
1V.D.4 of the directive, the department counsel and the Chairman of 
the Field Board would have discretionary power to call witnesses for 
an applicant, that paragraph limits the discretion to cases in which the 
applicant can show that he needs specific assistance and that the desired 
witness is necessary for a proper disposition of the case. It is stated 
in the letter of September 29, 1960, that even when such assistance 
would be provided, it is expected that “with possibly very rare excep- 
tion, expenses of producing the witness would be paid by the appli- 
‘ant.” The view is also expressed that experience over many years 
in administering review programs similar to the one here involved 
has shown that witnesses who otherwise would be available will not 
appear when they are called upon to defray their own expenses. 

The doubt in the matter arises from two of our decisions, namely, 
decision of March 11, 1955, 834 Comp. Gen. 438, and decision of July 5, 
1955, B-123863. The decision of March 11, 1955, holds that the 
traveling expenses of witnesses attending security hearings conducted 
in accordance with the act of August 26, 1950, 64 Stat. 476, 5 U.S.C. 
22-1, would not be payable by the Government, and the decision of 
July 5, 1955, holds that travel and subsistence of witnesses testifving 
before the International Organizations Employee Loyalty Board 
would not be payable at Government expense. 

The conclusion in each of those decisions was based largely upon 
the provisions of section 10 of the Administrative Expenses Act of 
1946, 60 Stat. 808, 5 U.S.C. 95a, which provides as follows: 

SEC. 10. Whenever a department is authorized by law to hold hearings and 
to subpoena witnesses for appearance at said hearings, witnesses summoned to 
and attending such hearings shall be entitled to the same fees and mileage, or 


expenses in the case of Government officers and employees, as provided by law 
for witnesses attending in the United States courts. 


Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 229 


It is clear that there is no requirement under that section to pay 
fees, mileage, or expenses in the case of a witness testifying at a pro- 
ceeding held under the authority of Executive Order No. 10865 because 
the witness’ appearance at such proceeding would not be in response 
to a lawfully issued subpoena. In the unpublished decision of July 5, 
1955, we said that “section 10 must be considered as the only authority 
under that act [Administrative Expenses Act] for paying fees to and 
traveling expenses of witnesses.” 

Thus, the basic question to be resolved is whether section 10 of the 
Administrative Expenses Act of 1946 must be construed as precluding 
the payment of traveling expenses to witnesses attending proceedings 
conducted under Executive Order No. 10865, or whether independently 
of section 10, expenses of witnesses may be paid when such payment is 
determined to be a necessary element in the defense procurement 
activity. 

It is clear that the industrial security program is an indispensable 
part of the defense procurement activity of your Department. It is 
equally clear that under the Greene case, the validity of such a pro- 
gram depends upon extending the safeguards of confrontation and 
opportunity for cross-examination to applicants who are under inves- 
tigation, unless a statute or executive regulation specifically provides 
otherwise. In recognition of the holding in the Greene case, Execu- 
tive Order No. 10865 guarantees the granting of those safeguards 
whenever it is consistent with the national interest and security. The 
payment of traveling expenses of a witness testifying at a proceeding 
conducted under that order undoubtedly would be necessary in many 
cases to secure his presence at that proceeding. In fact, in the absence 
of the subpoena power, there even may be more reason that the Gov- 
ernment pay travel expenses to secure the presence of necessary wit- 
nesses at proceedings held under the authority of Executive Order No. 
10865. The Government’s concern in the matter is to reach sound 
and tenable decisions in these cases; and therefore it is equally in the 
Government’s interest to grant clearance in proper cases to skilled 
employees working for Government contractors on national defense 
contracts as to deny clearance when it is established that their con- 
tinued access to classified material would be contrary to our national 
security or interest. Consequently, we are of the view that the pay- 
ment of traveling expenses of necessary witnesses incident to attend- 
ance at proceedings under Executive Order No. 10865 clearly is in the 
interest of the United States and that section 10 of the Administrative 
Expenses Act need not be construed as precluding the payment of 
actual expenses of travel incident to such attendance if payment is 
specifically provided for by Presidential regulation. 

Also, we note from letter of September 29, 1960, that it is contem- 
plated that the witnesses “would be paid transportation and a per 
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diem in lieu of actual expenses not to exceed those authorized by the 
Government travel regulations.” When a witness is a Government 
employee and is testifying or appearing at a proceeding involving the 
activity in connection with which such person is employed, he is to be 
regarded as in a travel and temporary duty status while away from 
his official station and reimbursement in accordance with the Stand- 
ardized Government Travel Regulations would appear to be proper 
in his case. Cf, 25 Comp. Gen. 47; 35 7d. 535. However, in all other 
cases, commuted payments under the Standardized Government 
Travel Regulations would not appear to be authorized since a com- 
muted payment such as mileage or per diem is lawful only if based 
upon a specific statutory authorization. See 15 Comp. Gen. 206. Com- 
pare section 6 of the Travel Expense Act of 1949, 63 Stat. 167, 5 U.S.C. 
839, relating to persons holding employment or appointment under 
the United States. We are of the opinion that in the latter class of 
witnesses, only actual expenses could be paid. We suggest that the 
maximum amount payable as actual expenses be limited to the maxi- 
mum amount that could be payable under the Standardized Govern- 
ment Travel Regulations to an employee traveling on official business. 
At this point we might add that in the absence of a statutory authori- 
zation advances of traveling expenses—other than in the case of 
employees traveling on official business—would be precluded by section 
3648, Revised Statutes, 31 U.S.C. 529, cf. 39 Comp. Gen. 659. 

On the basis of the foregoing we are of the view that if the President 
were to amend Executive Order No. 10865 to specifically authorize the 
payment of actual expenses of witnesses attending proceedings author- 
ized under that order, such actual expenses to be limited to the maxi- 
mum amount that could be payable under the Standardized Govern- 
ment Travel Regulations to employees attending such proceedings in 
an Official travel status, there would be no basis for objection to pay- 
ment of such expenses. We suggest that the amendment to the 
Executive order also specify that travel costs allowable to Govern- 
ment employees appearing in a proceeding involving the activity in 
which such person is employed will be in accordance with Standardized 
Government Travel Regulations. 

Should the President amend Executive Order No. 10865 in the 
manner indicated, it is our view that the appropriation “for expenses 
not otherwise provided, necessary for the operation and maintenance 
of the” military department concerned normally would be available 
for the travel expenses of the witnesses testifying at the proceedings 
conducted under the authority of such Executive order. However, if 
a witness is a Government employee who is in an official travel status 
while attending the proceeding because it involves the activity in 
which he is employed, the appropriation available for travel—if 
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different from the appropriation “for expenses not otherwise provided, 
necessary for the operation and maintenance”—would be chargeable 
with the travel expenses of such witness, in which event such expenses 
would be chargeable against any applicable appropriation limitation 
on travel expenses such as that appearing in section 533 of the Depart- 
ment of Defense Appropriation Act, 1961, 74 Stat. 355. 


[ B-144198 J 


Civilian Personnel—Military Leave—Calendar v. Fiscal 
Year Basis 


An employee who was granted 15 days of military leave during the first half 
of the calendar year 1960 under section 29 of the act of August 10, 1956, TOA 
Stat. 682, 5 U.S.C. 30r, as amended, is again entitled to 15 days of military 
leave on July 1, 1960, under section 7 of the act of June 30, 1960, 74 Stat. 282, 
which amended section 28 of the 1956 act to change the basis for granting 
unilitary leave from a calendar year to a fiscal year; however, a reservist who 
takes the full amount of military leave to. which he is entitled during fiscal 
year 1961 during the last half of calendar year 1960 is not again entitled to 
military leave until July 1, 1961, even though no military leave was taken 
during the tirst half of calendar year 1960. 


An employee who went on a 15-day tour of military duty in June 1960 which 
extended into the fiscal year 1961 when by section 7 of the act of June 30, 1960, 
74 Stat. 282, effective July 1, 1960, the military leave provisions in section 29(a) 
of the act of August 10, 1956, 70A Stat. 632, as amended, were amended to change 
the basis for granting leave from a calendar year to a fiscal year, may have 
the days prior to June 30, 1960, charged to any unused military leave accruing 
after January 1, 1960, but the military duty after July 1, 1960, must be charged 
to the 15 days of military leave to which the employee is entitled in the 1961 
fiscal year. 


With respect to substitute postal employees in the field service who, prior to en- 
actment of Public Law 86-559, approved June 30, 1960 (which changed military 
leave from a calendar to a fiscal year basis), were entitled under section 29(a) 
of the act of August 10, 1956, 70A Stat. 632, as amended by section 13 of the 
act of September 2, 1958, 72 Stat. 1557, 5 U.S.C. 30r, to military leave not in 
excess of 80 hours during any calendar year, based on 1 hour for each period 
aggregating 26 work hours in the calendar year preceding that in which they 
were ordered to training duty, the use of military leave, in recognition of the 
concept of leave earned through service, is postponed to July 1, 1961, when leave 
accruals earned during fiscal year 1961 not to exceed 80 hours will be available 
for use in fiscal year 1962; thus, leave accruals for calendar year 1959 and the 
first half of 1960 are not lost. 


To the Chairman, United States Civil Service Commission, Oc- 
tober 21, 1960: 


On October 7, 1960, the Acting Chairman submitted for our con- 
sideration several questions, reflecting inquiries received by the Com- 
mission, concerning the effect of section 7 of Public Law 86-559, 
approved June 30, 1960, 74 Stat. 282, amending the military ieave law, 
5 U.S.C. 30r. The amending section reads as follows: 


Section 29(a) of the act of August 10, 1956, chapter 1041, as amended (5 U.S.C. 
30r), is amended by striking out the words “calendar year’ wherever they 
appear therein and inserting the words “fiscal year” in place thereof. 
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The questions presented are quoted as follows: 


1. An employee used 15 days of military leave early in the calendar year 1960, 
when the law entitled him to 15 days in the calendar year. He expects to serve 
another 15-day tour of training duty in October, 1960. Is he entitled, while on 
training duty in October, to use the 15 days of military leave for the fiscal 
year 1961? 

2. An employee went on a 15-day tour of training duty late in June, and used 
3 days of military leave before July 1. He believes that he should be entitled 
to charge the entire 15 days to the calendar year 1960, and should be entitled, 
in the event he has further training duty during fiscal 1961, to 15 additional 
days chargeable to fiscal 1961. Is he correct? 

3. An employee used 10 days of military leave in May, 1960. After July 1, 1960, 
is he entitled to the remaining five days of military leave for calendar 1960, as 
well as 15 days for the fiscal year 1961? 

4. If employees are limited after July 1, 1960, to the military leave permitted 
for fiscal 1961, regardless of whether they had used any or all of the military 
leave formerly authorized for the calendar year 1960, a special problem may 
exist with respect to some postal substitutes. The statute before amendment 
(5 U.S.C. 380r) contained the following additional sentences : 


“A substitute employee in the postal field service is entitled to leave of absence 
from his duties, without loss of pay, time, or efficiency rating, for the same pur- 
pose, on the basis of one hour of leave for each period aggregating 26 hours 
of work performed in the calendar year next before the calendar year in which 
he is ordered to that duty or training. However, he is not entitled to any leave 
under this section unless he has worked at least 1,040 hours during the calendar 
year next before that year in which he is ordered to that duty or training, and 
he may not be paid for more than 80 hours of leave under this section in any 
calendar year.” 

A postal substitute may have met the requirements for military leave in 
calendar year 1960, based on hours worked in the calendar year 1959, and yet 
not meet the requirements for fiscal year 1961 based on hours worked in fiscal 
1960. It appears to us that the amendment must have been intended for the 
convenience of the military departments, because reserve training programs 
are on a fiscal year rather than a calendar year basis; and that it could not 
have been intended to deprive any reservists of an entitlement already earned 
unless the amendment provides a substitute of equal value. (a) Is all credit 
for hours worked in the first 6 months of calendar 1960 lost by the amendment? 
(b) Or, if the hours worked in calendar year 1959 exceed those worked in the 
fiseal year 1960, is such an employee entitled to military leave in fiscal 1961 
based on the hours he had worked in calendar 1959? 


The questions are answered in the order presented. 

1. Under 5 U.S.C, 30r as it existed at the time the employee entered 
on active duty for training early in the calendar year 1960 he was 
entitled to a grant of military leave not in excess of 15 days. Like- 
wise under the language of the statute as amended on June 30, 1960, 
which changed the basis for granting military leave from a calendar 
to a fiscal year basis, he again was entitled to a grant of military leave 
not in excess of 15 days for the second period of training duty in 
October 1960 (fiscal year 1961). We find nothing in the legislative 
history of the 1960 amendment of 5 U.S.C. 30r to clearly indicate any- 
thing to the contrary. 

We note that as a result of the amendment of June 30, 1960, the 
period of entitlement to military leave will be advanced for some 
employees and postponed for others. For example, a reservist who 
was granted not in excess of 15 days of military leave between Janu- 
ary 1, 1960, and June 30, 1960, is again entitled to 15 days of military 
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leave on July 1, 1960, under the new wording of 5 U.S.C. 30r. How- 
ever, a reservist who has had no military leave in the first half of the 
calendar year 1960, and who takes military leave during the latter 
half of such calendar year is not again entitled to military leave until 
July 1, 1961. Also, we point out that if the employee had not taken 
military leave in October 1960, but had waited until after January 1, 
1961, to take such leave he would be in no different position on June 30, 
1961, so far as concerns the amount of military leave authorized under 
the applicable statute. Therefore, the question is answered in the 
affirmative. 

2. Consistent with our answer to question 1, only the 3 days of mili- 
tary leave used before July 1, 1960, may be charged to the 15 days of 
such leave which accrued on January 1, 1960. The 12 days of military 
leave which was used on and after July 1, 1960, must be charged to the 
15 days of military leave which accrued on July 1, 1960, under the 
amended act. The military leave which accrued to the employee on 
January 1, 1960, and which was unused on July 1, 1960, is lost. There- 
fore, the question is answered in the negative. 

3. The question is answered in the negative. See answer to ques- 
tion 2. 

4. Because of the different method of military leave accrual appli- 
cable to substitute employees of the postal field service a different 
approach seems required in resolving the questions presented. 

a. The specific question is answered in the negative. The amend- 
ing law provides no method for effecting the adjustment of leave 
required by the change from a calendar to a fiscal year basis and the 
legislative history furnishes no clue in that regard. Since an adjust- 
ment necessarily is required we believe it to be consistent with the 
intent of Congress to rule that leave accruals earned during the period 
January 1 through June 30, 1960, not exceeding 80 hours, may be used 
during the like period in 1961. Leave accruals for calendar year 1959, 
not exceeding 80 hours, may be used during the 1960 calendar year. 
While the foregoing ruling postpones for 12 months the “fiscal year” 
basis for use of military leave by substitute employees of the postal 
field service, it recognizes the concept of leave earned through service. 
Whether employees are called to active duty for training within the 
periods referred to above is within the control of the departments 
concerned. 

After June 30, 1961, leave accruals, not exceeding 80 hours, earned 
during the fiscal year 1961 will be available for use in fiscal year 1962. 

b. In view of our answer to question 4(a) an answer to question 
4(b) appears unnecessary. 

In construing section 7 of Public Law 86-559, we believe it to be 
the intent of the legislation that section 7 take effect July 1, 1960. 
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[ B-143189 J 


Concession Contracts—Free or Reduced Rate Accommoda- 
tions to Federal Personnel 


In view of the wide discretion vesied in the Secretary of the Interior under 
section 3 of the act of August 25, 1916, 16 U.S.C. 3, concerning rules and regula- 
tions on the use and management of the national parks, the Secretary has 
authority to include in concession contracts a requirement for the furnishing 
of meals, lodging, and transportation—either free of charge or at reduced rates— 
to Federal and State personnel visiting the parks on official business, provided 
that administrative consideration, consistent with section 3 of the Travel Ex- 
pense Act of 1949, 5 U.S.C. 836, and section 6.2 of the Standardized Government 
Travel Regulations, be given to fixing the per diem for Federal personnel on the 
basis of the reduced rates for meals and lodgings so that reimbursement will 
approximate the additional out-of-pocket expenses incurred by the employees. 


The requirement in concession contracts for the furnishing of free transporta- 
tion and reduced rate accommodations to Federal and State employees visiting 
national parks on official business is a requirement in the interest of the Govern- 
inent rather than the concessioners so that voncessioners may not be relieved of 
this obligation in the absence of adequate consideration moving to the Govern- 
ment nor may the contracts be modified, in the absence of consideration, to pro- 
hibit a concessioner from furnishing the obligated services 


To the Secretary of the Interior, October 24, 1960: 


Your letter of June 10, 1960, with enclosures, requests our opinion 
on several questions concerning the furnishing by concessioners, 
operating businesses in National Park areas of meals, lodging, and 
transportation, either free or at reduced rates, to certain Government 
officials who visit the parks on official business. 

You say that for a number of years a practice, which was approved 
by the Secretary at least as early as 1938, has developed whereby con- 
cessioners and others operating businesses in National Park areas 
provide meals, lodging, and transportation to Federal and State em- 
ployees, either free of charge or at reduced rates. The history of this 
practice, you say, indicates that it was adopted because Federal and 
State employees who are required to travel in and to such areas 
incident to the performance of official duties are limited as to certain 
of the expenses they incur to a statutory per diem rate. In many 
instances the per diem allowance is substantially less than the actual 
expenses necessary to be incurred for meals and lodging in the park 
areas, Which are frequently remote and often have limited facilities. 
See, however, in that regard the current authority in 5 U.S.C. 836 for 
payment of actual expenses not to exceed $25 per day in cases of 
unusual costs being incurred by employees in a travel status. 

You further say that because of this practice the concessioners and 
some of the private operators have made reduced rates available not 
only to employees of the Department of the Interior, but also to em- 
ployees of other Federal agencies, Members of Congress and their 
staffs, and to State officials and employees visiting the parks on official 
business. The practice is incorporated in the provisions contained in 
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the standard form of concession contract currently in use by the 
National Park Service. There were received with your letter copies 
of the contracts with Signal Mountain Lodge and with the Yellow- 
stone Park Company which are said to be typical. Section 14 of the 
first mentioned contract includes part of the language of section 15 
of the second contract, and is quoted in your letter as follows: 


“Sec. 14. Accommodations for Government Employees. The Concessioner 
shall furnish [available transportation within the [area] [park] free of charge, 
and other] accommodations at reduced rates, to Federal and State employees 
visiting the [area] [park] on official business and to the employees of the [area] 
[park] away from their regularly assigned stations, upon the presentation of 
proper credentials. Payments made by such employees in the absence of such 
credentials shall be without prejudice to a refund upon later submission thereof.” 


You point out that this section relates to two classes of accommoda- 
tions, viz., meals and lodging provided at reduced rates, and transpor- 
tation provided free of charge. You further point out that while 
there is no indication that the practice is not fully consistent with the 
best interests of the United States in the management and administra- 
tion of the National Park Service, there are inherent in such a prac- 
tice elements which may subject the Government to criticism for 
requiring concessioners to extend special rates to such officials. 

Based upon the foregoing state of facts you request our opinion 
on the following questions: 


Question 1. Was institution of the described praetices in the first instance 
within the authority of the Secretary of the Interior and are directives pres- 
ently in force continuing them within the Secretary’s authority? 

For purposes of the remaining questions, you may assume the existence of a 
concession contract containing the same provisions as those embodied in the 
contract with the Yellowstone Park Company, and an affirmative answer to 
Question 1. If question 1 is answered in the negative, there would, of course, 
be no basis for answering the remaining questions. 

Question 2. Can the Secretary of the Interior unilaterally relieve the con- 
cessioner of the obligation created by contract to supply food and lodging at 
reduced rates to employees of this Department visiting in the Parks on official 
business? 

Question 3. Can the Secretary of the Interior unilaterally relieve the con- 
cessioner of the obligation created by contract to furnish free transportation to 
employees of this Department visiting in the Parks on official business? 

Question 4. Can the Secretary of the Interior unilaterally relieve the con- 
cessioner of the obligation created by contract to supply food and lodging at 
reduced rates and to furnish free transportation to employees of the Federal 
Government, other than those of this Department, and to State employees? 

Question 5. Can the Secretary of the Interior, without novation of the 
contract or separate bilateral agreement, prohibit concessioners from supply- 
ing such accommodations or services at free or reduced rates to officers and 
employees of the United States, to Members of Congress and their staffs, and 
to officers and employees of State governments? 


Regarding these questions, you direct our attention to the fact that, 
so far as the financial interests of the United States are concerned, 
a distinction may be made between the granting of free transportation 
and the granting of reduced rates for meals and lodging. In explana- 
tion of the distinction you say that— 


In the case of transportation, if an employee is required to visit a park area 
where the concessioner is not required by contract to provide free transporta- 
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tion for him within the park area, then the employee will be required, if he 
uses such transportation, either to issue a Government Transportation Request 
or to pay the fare from his own funds and seek reimbursement therefor. Thus, 
as to transportation, the elimination of the obligation to furnish free trans- 
portation will require the payment of the transportation costs by the United 
States for any employee using such transportation system on official business. 

In the matter of meals and lodging, it appears that the financial interest of 
the United States is not as directly involved, since the employee is given the 
same per diem allowance established by statute regardless of the amount charged 
for such accommodations. How the employee spends this per diem, it would 
appear, does not directly affect the United States. We observe, however, that 
the consideration of the elimination of the reduced rate provision might ap- 
propriately be related to any possible detrimental effects on employee morale 
and on the availability and recruitment of competent personnel. 

The directive currently relating to free and reduced rate acconmo- 
dations to be furnished by concessioners was issued to the Washington 
office and all field offices by the Director, National Park Service, on 
January 11, 1956 (FO-4-56). The directive provides under the cap- 
tion “Free Accommodations” that concessioners who, under their con- 
tracts, are required to furnish free accommodations to employees of 
the Department of the Interior, are to furnish free accommodations 
only to important officials of the Office of the Secretary and of other 
bureaus of the Department, as approved by the Secretary, and to the 
Director of the Park Service, visiting such areas on official business. 
Free transportation on regularly scheduled transportation services is 
required to be furnished by the concessioners to all employees of the 
Department visiting the park areas on official business. 

The directive further provides under the caption “Reduced Rate 
Accommodations” that official travelers of the Department of the 
Interior receiving a per diem allowance of more than $9 will be 
charged by concessioners for lodging at not to exceed $4 per day, and 
those receiving a per diem of $9 or less will be charged not in excess 
of $3 per day. Meals will be paid for only if ordered and at rates in 
effect at the time. However, no meal rate shall exceed $2.50 excluding 
special high priced main course dinners. 

Under the caption “Officers of Other Government Bureaus, Members 
of Congress Serving on Committees Dealing with National Park 
Service Matters, State Officers, and Others Visiting the Field Area at 
the Request of the National Park Service to Engage in Work Beneficial 
to the Field Area,” the directive provides for reduced rate accommoda- 
tions to this class of traveler. While the directive is silent as to the 
maxinun rates to be paid by these travelers, we understand that the 
concessioners generally make available to them the same rates author- 
ized for employees of the Department of the Interior. 

Section 3 of the act of August 25, 1916, 39 Stat. 535, as amended, 
16 U.S.C. 3, cited in your letter, authorizing the Secretary of the 
Interior to make such rules and regulations as he may deem necessary 
or proper for the use and management of the parks, monuments, and 
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reservations under the jurisdiction of the National Park Service, 
provides that: 
* * * He may also grant privileges, leases, and permits for the use of land 


for the accommodation of visitors in the various parks, monuments, or other 
reservations provided for under section 2 of this title, but for periods not 


exceeding thirty years * * * 

In view of the wide discretion thus conferred on the Secretary of 
the Interior concerning rules and regulations relating to the use and 
management of the national parks, and since there is nothing therein 
prescribing the terms or conditions under which contracts with con- 
cessioners for the operation of public accommodations in the areas of 
the National Park Service may be granted, we believe the Secretary of 
the Interior has authority to include in concession contracts a require- 
ment for the furnishing of meals, lodging, and transportation, either 
free of charge or at reduced rates, to officers and employees of the De- 
partment of the Interior, as well as to other Federal and State person- 
nel, visiting national park areas on official business. However, that 
authority must be construed and applied consistently with other 
pertinent statutes and with due regard to the best interests of the 
Government. 

Regarding the contractual obligation on the part of concessioners 
to furnish free transportation on regularly scheduled transportation 
service to all Federal and State personnel visiting national park 
areas on Official business, it appears that little, if any, additional 
expense to the concessioners is involved by reason of furnishing the 
service and that the arrangement is convenient and beneficial to the 
Government. 

Regarding the obligation of concessioners to provide meals and 
lodging to Federal and State personnel visiting the parks on official 
business, either free of charge or at reduced rates, section 3 of the 
Travel Expense Act of 1949, as amended, 63 Stat. 166, 5 U.S.C. 836, 
authorizing a per diem allowance to civilian officers and employees 
of the Government traveling on official business away from their 
designated posts of duty, not to exceed the rate of $12 per day, ex- 
pressly states that the allowance is “* * * in lieu * * * of their actual 
expenses for subsistence * * *.” Paragraph 6.2 of the Standardized 
Government Travel Regulations, promulgated under the authority 
of this act, provides as follows: 

The per diem allowances provided in these regulations represent the maximum 
allowable, not the minimum. It is the responsibility of each department and 
establishment to see that travel orders authorize only such per diem allowances 
as are justified by the circumstances affecting the travel. To this end, care 


should be exercised to prevent the fixing of a per diem allowance in excess 
of that required to meet the necessary or authorized expenses. 


Our Office has consistently recognized that the Congress in provid- 
ing for a per diem allowance, in lieu of subsistence, intended that 
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such allowance should as nearly as possible approximate the additional 
out-of-pocket expense to the officer or employee of subsistence expense 
items during the period of his temporary duty away from his official 
station. See 31 Comp. Gen. 264, and decisions cited therein. When 
important officials of the Department of the Interior are on official 
travel in park areas and are entitled to meals and lodging free of 
charge, it is clear, under the terms of the directive dated January 11, 
1956, referred to above, that the officials would incur little, if any, 
additional subsistence expense by reason of such travel and that this 
fact should be administratively considered in fixing a per diem allow- 
ance. Regarding the officials and employees of the Department of 
the Interior, and other Federal personnel entitled, under the directive 
and the provisions of the standard form of concession contract quoted 
above, to reduced rate accommodations when visiting the park areas 
on official business, the administrative officials have the responsibility 
to take these circumstances into consideration in fixing the rate of 
per diem in lieu of subsistence, and to prevent fixing a rate in excess 
of that required to meet the necessary authorized expenses. 

In this latter connection we recognize, as stated in your letter, that 
in certain instances the per diem allowance of $12 is substantially less 
than the actual expenses necessary to be incurred for meals and lodging 
in the park areas. However, we observe from an examination of the 
publication issued by the National Park Service in May 1960 entitled 
“Visitor Accommodations” that overnight accommodations with bath 
for one person in a majority of the national park areas range from 
$4.50 to $8.50 per day European plan. These rates for lodgings ap- 
pear to be no more than the cost of hotel rooms which a traveler 
normally may be expected to incur outside of the park areas. 

It thus appears that a traveler in these parks with a maximum per 
diem of $12 who is provided with lodgings at not to exceed $4 per day 
has at least $8, exclusive of the subsistence expenses he would have 
incurred had he remained at his headquarters, to pay for meals and 
incidental expenses. Considering also that the traveler may obtain 
meals at reduced rates, it is apparent that the amount of $8 is sub- 
stantially in excess of the amount necessary to cover the daily cost 
of meals and incidental expenses. Hence, we believe that there would 
be for administrative consideration, generally, the question whether 
the maximum authorized per diem rate should not be reduced during 
travel to these park areas where meals and lodgings may be obtained 
at reduced rates—it being the intent of the Travel Expense Act of 1949, 
as amended, to reimburse persons in a travel status for additional out- 
of-pocket expenses only. See 36 Comp. Gen, 268, 270. 

In specific answer to the first question presented in your letter, you 
are advised that the practice adopted by the Department of the In- 
terior requiring concessioners operating businesses in the National 
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Park areas under contract with the National Park Service to provide 
meals, lodging, and transportation, either free of charge or at reduced 
rates, to Federal and State officers and employees who visit the parks 
on official business, was and is within the statutory authority of the 
Secretary of the Interior, subject, of course, to administering the prac- 
tice in accordance with the views and conclusions expressed herein- 
above. 

In response to your second, third, and fourth questions, it is clear 
that, under the terms of sections 3 and 17b of Title 16, U.S. Code, the 
Secretary of the Interior is authorized to award contracts to conces- 
sioners for services or other accommodations provided in the national 
parks for the public, and to approve all rates and prices charged to 
the public by concessioners for such services. And when, as here, 
concession contracts include a requirement to furnish free transporta- 
tion and reduced rate accommodations to Federal and State employees 
visiting the parks on official business, which requirement is in the 
interest of the Government rather than the concessioner, at least as 
to Federal employees, there would appear to be no authority on the 
part of the Secretary of the Interior to unilaterally relieve the conces- 
sioner of the contract obligation, in the absence of adequate considera- 
tion therefor moving to the Government. See 15 Comp. Gen. 25; 18 
id. 240. These questions, therefore, are answered in the negative. 

Concerning your final question, you are advised that in view of our 
answer to the second, third, and fourth questions, to the effect that a 
contract may not be modified prejudicially to the interest of the United 
States without adequate consideration therefor, it follows that the 
Secretary of the Interior may not, in the absence of adequate consid- 
eration, prohibit a concessioner from supplying such accommodations 
or services at free or reduced rates to officers and employees of the 
United States, to Members of Congress and their staffs, and to officers 
and employees of State governments, while a contract in the form 
currently in use remains in effect. 

The answers to questions two, three, and four are premised on uni- 
lateral action by the Secretary of the Interior. It should be under- 
stood that if you feel the practice of furnishing accommodations and 
services to Federal and State officers and employees at free or reduced 
rates is not in the best interest of the Government, we see no reason 
why you could not enter into negotiations with the concessioners to 
eliminate requirements for the furnishing of accommodations and 
services to Federal and State officials and employees at free or reduced 
rates in return for consideration moving to the United States, and 
amending the contracts to reflect the agreements reached. Any such 
amendments could also stipulate that accommodations and services 
would not be furnished to Federal and State officers and employees at 
free or reduced rates. 
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[ B-143842 J 


Military Personnel—Retired Pay—Disability Retirement— 
Promotion Physical Examination Requirement 


The express language in 10 U.S.C. 1372, which authorizes advancement of mem- 
bers of the uniformed services on the retired list because of physical dis- 
qualification only if the disqualification is discovered as a result of a physical 
examination for promotion, is clear and unambiguous and dves not require 
consideration of extraneous matters for purposes of statutory construction, there- 
fore, a Marine Corps officer who was transferred to the temporary disability re- 
tired list without having been given a promotion physical examination incident to 
selection for temporary promotion to grade of major, under 10 U.S.C. 5751(b) (4), 
is not regarded as having the disability discovered as a result of a physical 
examination for promotion for entitlement to retired pay based on the grade 
of major. 


To Major John A. Rapp, United States Marine Corps, October 31, 
1960: 


By third endorsement dated August 23, 1960, the Commandant of 
the Marine Corps forwarded here your letter of June 9, 1960, with 
endorsements and enclosures, requesting a decision as to whether you 
are authorized to pay retired pay to James L. Bowman, United States 
Marine Corps, retired, as a major rather than as a captain, from and 
after June 1, 1960. The request has been assigned No. DO-MC-527 
by the Department of Defense Military Pay and Allowance Committee. 

It appears that Captain James L. Bowman, Regular Marine Corps, 
was selected for temporary promotion to the grade of major under 
10 U.S.C. 5751(b) (4), requiring four years’ service in the grade of 
captain for eligibility for promotion to the grade of major and that 
his commanding officer was directed on September 8, 1959, to order him 
to be physically examined during January 1960 for promotion. It 
further appears that on December 1, 1959, Captain Bowman was ad- 
mitted to a naval hospital as a patient; and that on June 1, 1960, 
he was transferred to the temporary disability retired list, with the 
diagnosis of arthritis and pleurisy, and under the purported authority 
of clause 4 of 10 U.S.C. 1372, below, was advanced to the grade of 
major on that list. Finally, it is stated that Captain Bowman was 
never given an examination to determine his physical fitness for 
promotion. 

Section 512(i) of the Officer Personnel Act of 1947, 61 Stat. 860, 
34 U.S.C. 410(j) (i), provided that: 

Officers on a promotion list who, at any time prior to promotion, are found 
incapacitated for service by reason of physical disability contracted in line 
of duty shall, when retired, be retired in the rank for which they were selected, 
with retired pay at the rate of 75 per centum of the active-duty pay of the grade 
to which selected. For the purpose of this subsection, officers on a promotion list 


for temporary promotion to the next higher grade shall be considered to be 
on the promotion list for permanent promotion thereto. 


Section 402(d) of the Career Compensation Act of 1949, 63 Stat. 
818, 87 U.S.C, 272(d), provided for the computation of disability re- 
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tirement pay by multiplying basic pay “by (1) a number equal to the 
number of years of active service to which such member is entitled 
* * * multiplied by 214 per centum, or (2) the percentage of his phys- 
ical disability * * *” and provided that in no case should disability 
retirement pay exceed 75 per centum of basic pay. The fifth proviso 
to section 402(d) was, in pertinent part, as follows: 

That if the physical disability entitling such member to disability retirement 
pay is found to exist as a result of a physical examination given in connection 
with effecting a permanent promotion or temporary promotion where eligibility 
for such temporary promotion was required to have been based upon cumula- 
tive years of service or years of service in rank, grade, or rating, the disability 
retirement pay of such member shall be based upon the basic pay of the rank, 
grade, or rating to which such member would have been promoted but for such 
disability * * * 

We held in 32 Comp. Gen. 104, citing our decision of August 30, 
1951, B-103324, that section 312(i) of the Officer Personnel Act of 
1947 was superseded and repealed by the inconsistent provisions of 
section 402(d) of the Career Compensation Act of 1949. In 36 Comp. 
Gen. 492, we said, at page 495, that in prior decisions we had held, in 
effect, that the phrase “is found to exist” as used in the fifth proviso 
to section 402(d) of the Career Compensation Act was equivalent to 
“discovered” or “first found to exist.” 

The fifth proviso to section 402(d) of the Career Compensation 
Act was codified, effective August 10, 1956, as 10 U.S.C. 13872, which 
provides insofar as is pertinent here, that: 

Unless entitled to a higher retired grade under some other provision of law, 
any member of an armed force who is retired for physical disability under 
section 1201 or 1204 of this title, or whose name is placed on the temporary 


retired list under section 1202 or 1205 of this title, is entitled to the grade 
equivalent to the highest of the following: 


* * * * * 7 + 

(4) The temporary grade to which he would have been promoted had it not 
been for the physical disability for which he retired, if eligibility for that pro- 
motion was required to be based on cumulative years of service or years of 
service in grade and the disability was discovered as a result of his physical 
examination for promotion. [Italics supplied.] 

It is significant that the codifiers of section 402(d) of the Career 
Compensation Act affirmed our interpretation that “found to exist” 
in that section meant “discovered.” 

The above codifying act of August 10, 1956, at 70A Stat. 677, specif- 
ically repealed section 312(i) of the Officer Personnel Act of 1947. 
In House of Representatives Report No. 970, to accompany the bill 
which became that codifying act, the repeal was explained at page 
1073 as follows: 

Superseded. Prescribed the grade and pay of officers retired for physical dis- 
ability. Title IV of the Career Compensation Act of 1949, 63 Stat. 816-825 [37 
U.S.C. 271-285], is the current authority on the grade and pay for physical dis- 
ability retirement for all members of the uniformed services. 

It is also significant that the codifiers affirmed our interpretation that 


section 312(i) of the Officer Personnel Act of 1947 was superseded 
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by the inconsistent provisions of section 402(d) of the Career Com- 
pensation Act. 

In the consideration of the present case we have given careful con- 
sideration to the opinion of the Judge Advocate General of the Navy 
dated October 3, 1958, a copy of which was forwarded with your letter, 
holding that a Captain Perkins of the Marine Corps was entitled to 
disability retirement pay as a major. However, we do not find suf- 
ficient basis in the views expressed in that opinion to warrant the con- 
clusion that our decisions cited above are erroneous. 

It is our view in the absence of a clear showing of a Congressional 
intent that, in construing section 402(d) of the Career Compensation 
Act or 10 U.S.C, 1372, consideration should be given to matters ex- 
traneous to the express provisions of those statutes—that on and after 
October 1, 1949, advancement on a retired list because of physical dis- 
qualification for promotion is authorized only if the disqualification 
is discovered as a result of a physical examination for promotion. We 
find no evidence of an intent that consideration should be given mat- 
ters outside of the language of the statute. Compare 36 Comp. Gen. 
492, 497-498, the case of Lieutenant Preston Woodrow Ogburn, where 
it was held that a physical examination given subsequent to the com- 
pletion of disability retirement proceedings did not autnorize an ad- 
vancement on the retired list. 

In the present case of Captain Bowman, it is stated that he has 
never been given a promotion physical examination. Accordingly, 
it must be held that he is not entitled to the retired pay of a major. 
Compare 37 Comp. Gen. 89, 


[ B-143971] 


Agriculture—Soil Bank Contracts—Retroactive Regula- 
tions—Contract Amendment Authority 


An amendment to the conservation reserve regulations issued under authority 
of the Soil Bank Act to apply to contracts of producers who died or lost control 
of acreage as a result of eminent domain proceedings before the date of 
issuance would be to give retroactive effect to the amendment of existing 
regulations and would be in contravention of the rule that once valid regulations 
are issued the rights become fixed and, although regulations may be amended 
prospectively to increase or decrease those rights, they may not be amended 
retroactively. 

Although the Secretary of Agriculture has contract modification authority un- 
der section 110(b) of the Soil Bank Act, 7 U.S.C. 1884(b), such authority has 
no application to contracts or parts of contracts which have been terminated; 
therefore, soil conservation contracts which were terminated when a producer 
died or lost control of his farm as a result of eminent domain proceedings, 
pursuant to regulations incorporated in the contract, may not be regarded as 
subsequently amended or modified by the issuance of an amended regulation 
to provide payments not required under the contract or part of the contract 
which was terminated. 
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To the Secretary of Agriculture, October 31, 1960: 


The Under Secretary of Agriculture by letter dated September 
13, 1960, requested our decision on a question which has arisen under 
the Conservation Reserve Program. 

Prior to an amendment which was recently issued, section 485.169 
(b) (1) of the regulations governing the Conservation Reserve Pro- 
gram for 1956-1959, 21 F.R. 6289, as amended by 21 F.R. 10464 and 
23 F.R. 7981, provided as follows: 


(b) (1) The loss of control of all or a part of the farm by sale, death, or 
otherwise, by any producer signatory to the contract shall terminate the contract 
as to such producer with respect to the acreage over which control is lost. In 
the event of such termination, the producer shall refund all Federal cost shares 
paid under a contract with respect to such acreage, unless the producer who 
acquires his interest in such acreage is or becomes a party to a contract which 
will continue in the conservation reserve, for the duration of the contract period, 
under the same terms and conditions, the acreage in the conservation reserve 
over which control is lost. The producer losing such control shall not be entitled 
to further compensation under the contract with respect to such acreage except 
as provided below. The county committee:shall determine the division of the 
annual payment applicable to such acreage for the year in which such control 
is lost between the producer losing such control (hereinafter called the “original 
producer”) and the producer acquiring his interest (hereinafter called the 
“suceessor producer”) on a basis which it determines to be fair and equitable, 
taking into consideration, among any other factors it deems pertinent: (i) 
The respective interests which the original producer and successor producer 
have in the crops on the acreage over which control is lost, (ii) the contribution 
te the reduction of crops on such acreage made by the original producer, (iii) 
the contribution which will be made by the successor producer to such reduction, 
(iv) the respective contributions which have and will be made by the original 
producer and the successor producer in carrying out the provisions of the con- 
tract with respect to such acreage, and (v) the time of the contract year at 
which the loss of control oceurs: Provided, That no annual payment shall be 
made to the successor producer unless he is or becomes a party to a conservation 
reserve contract as provided above: Provided further, That no annual payment 
shall be made to either the original producer or the successor producer unless 
there is compliance with the contract for the full contract year. A change of 
tenants or sharecroppers not signatory to the contract or tenants or sharecrop- 
pers signatory to the contract but who do not have control of the farm shall 
be handled in accordance with the provisions of paragraph (c) of this section 
if 1956 or 1957 is the first year of the contract period or paragraph (d) of this 
section if 1958 or-a subsequent year is the first year of the contract period. 


The Under Secretary states that under these provisions, if a loss 
of control occurred and the conservation reserve contract was con- 
tinued by the successor producer, cost-share payments made to the 
original producer to assist in the establishment of the conservation 
practice on the land removed from production were not required to 
be refunded and the annual payment for the year in which the loss of 
control occurred was divided between the original producer and the 
successor producer in accordance with the criteria set out in the above- 
quoted section 485.169(b) (1). For example, if Producer A, who had 
entered into a contract under which he was to receive an annual pay- 
ment of $5,000 and a cost-share payment of $500, lost control in June 
in the middle of a contract year and the contract was continued 
under the same terms and conditions by Producer B, the eost-share 
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payment of $500 would not be required to be refunded, and the annual 
payment would be divided between Producer A and Producer B— 
perhaps $3,000 to Producer A and $2,000 to Producer B. Thus, if the 
contract is continued by the successor producer, no problem is 
presented. 

According to the Under Secretary, some of the provisions of section 
485.169(b) (1) worked unforeseen hardships on producers in certain 
cases where the contract was not continued by the successor producer. 
He states that section 485.169(b) (1) provided that if the successor 
producer did not continue the contract the original producer could 
receive only his proportionate share of the annual payment, although 
in order to receive such proportionate share, compliance with the con- 
tract was required for the entire contract year. Therefore, in the case, 
for instance, of the death of a producer in the middle of a contract year 
if the contract were not continued by the family or estate, the estate 
or representatives of the deceased would be entitled to receive in the 
above example only $3,000 although complaince would be required 
for the full contract year. In view of the delay ordinarily involved 
ufter the death of a producer in settling the affairs of the deceased and 
making the necessary decisions as to the operation of the farm, your 
Department feels that the full annual payment should be made if 
there is compliance with the contract provisions for the entire year 
even though the ultimate decision is not to continue the farm in the 
program. The Under Secretary advises that the above-quoted regula- 
tion caused extreme hardship in some cases where the heir to whom 
title passed upon death of the producer was already participating to 
the maximum extent allowed under the $5,000 limitation and therefore 
was ineligible to continue the land of the deceased producer in the 
program, and where it was too late to plant a crop, there was no way 
tor the family or estate of the deceased producer to avoid loss of a 
substantial portion of the income from the farm for the year. More- 
over, he states that in such case, the estate or representatives of the 
deceased producer were required under the regulations to refund the 
cost shares paid under the contract. 

In order to remove these inequities existing in the case of loss of 
control by death, Amendment 42 was issued by the Secretary on June 
13, 1960, 25 F.R. 5444, providing in part as follows: 

Section 485.169(b) (1) of the regulations governing the Conservation Reserve 
Program for 1956 through 1959, 21 F.R. 6289, as amended, is hereby amended 
by adding to the end thereof the following: “Notwithstanding any other provi- 
sion of this paragraph, (i) where a loss of control occurs as a result of the death 
of the original preducer and the acreage is not continued in the program, the 
annual payment for the year in which the loss of control occurs shall be paid 
to the successor of the original producer as determined in accordance with 
paragraph (a) of this section if there is compliance with the contract for the full 
contract year; (ii) where a loss of control occurs as a result of the death of the 


original producer and the acreage is not continued in the program because 
the successor producer is ineligible to continue such acreage in the program 
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or to continue such acreage in the program at the same annual payment, any 
cost-share payment paid or payable with respect to such acreage shall not be 
refunded or forfeited and the year in which the loss of control occurs shall be 
considered the last year of the contract period for purposes of applying the provi- 
sions of § 485.157 (b) (1) ; 

The Under Secretary advises that under Amendment 42, if the less 
of control is as a result of death and the contract is not continued in 
the program, generally the estate of the original producer will receive 
the entire annual payment if there is compliance with the contract for 
the entire contract year; and, if in addition the successor of the 
deceased producer is ineligible to continue the land covered by the 
contract in the program, the cost shares paid with respect to such land 
will not be required to be refunded. 

According to the Under Secretary, the earlier provisions of section 
485.169(b) (1), quoted above, also were felt to be inequitable in the 
case of a loss of control by the exercise of eminent domain by the 
Government. He states that the loss of control through eminent 
domain is similar to loss of control through death in that it is involun- 
tary. He advises that in most of the cases involving loss of control 
through eminent domain, although the title may pass to the Govern- 
ment in the middle of the year and thus, under other provisions of the 
regulations (Section 485.153) render the land ineligible to be con- 
tinued in the program, the producer retains actual possession of the 
land and control of the farming operations on the land for at least 
the rest of the contract year. 

Your Department has been informally advised by the Department 

of Justice that under eminent domain proceedings, while a producer 
would be compensated for the value of any growing crops, or would 
be allowed to harvest such crops, he would not be compensated for any 
loss of a soil bank payment as a result of the exercise of eminent 
domain. The Under Secretary advises that in order to remove this 
inequity, Amendment 42, quoted in part above also provides: 
* * * (iii) where a loss of control occurs as a result of eminent domain after 
the normal planting season ef the principal crop normally grown on the farm 
and maturing in the year in which the loss of control occurs, the annual payment 
for such year shall be paid to the producer losing control if there is compliance 
with the contract for the full. contract year except for the destruction of the 
conservation use by the agency acquiring control. 

The Under Secretary states that under the foregoing amendment, 
if a producer loses title to the Government by the exercise of eminent 
domain after the normal planting season on the farm, the producer 
will receive the entire annual payment provided there is compliance 
with the contract for the entire contract year. 

According to the Under Secretary, Amendment 42 was intended to 
apply to all pending cases and all future cases arising under the pro- 
gram. However, it now develops that a number of cases which would 
otherwise fall within the purview of the amendment had been “settled” 
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(i.e., paid, rejected, or set off) prior to the issuance of such amendment. 
A question has arisen as to whether the Secretary of Agriculture may 
now accord the same treatment provided by Amendment 42 to such 
“settled” cases and our decision is requested thereon. 

Your Department is of the view that the Soil Bank Act, as amended, 
7 U.S.C. 1801 e¢ seg., grants the Secretary of Agriculture authority 
to take the action proposed. The Under Secretary states that the Soil 
Bank Act vests broad authority in the Secretary with respect to pay- 
ments thereunder and cites sections 107(b), 121, and 124, 7 U.S.C. 
1831(b), 1809 and i812, in support of his statement. These sections 
provide: 


(b) In return for such agreement by the producer the Secretary shall agree: 

(1) To bear such part of the cost (including labor) of establishing and main- 
taining vegetative cover or water storage facilities, or other soil-, water-, wild- 
life-, or forest-conserving uses, 0. the designated acreage as the Secretary deter- 
mines to be necessary to effectuate the purposes of this title, but not to exceed 
a maximuin amount per acre or facility prescribed by the Secretary for the 
county or area in which the farm is situated; and 

(2) To make an annual payment to the producer for the term of the contract 
upon determination that he has fulfilled the provisions of the contract entitling 
him to such payment. The rate or rates of the annual payment to be provided 
for in the contracts shall be established on such basis as the Secretary determines 
will provide producers with a fair and reasonable annual return on the land 
established in protective vegetative cover or water storage facilities, or other 
soil-, water-, wildlife-, or forest-conserving uses, taking into consideration the 
value of the land for the production of commodities customarily grown on such 
kind of land in the county or area, the prevailing rates for cash rentals for similar 
land in the county or area, the incentive necessary to obtain contracts covering 
sufficient acreage for the substantial accomplishment of the purposes of the con- 
servation reserve program, and such other factors as he deems appropriate. 
Such rate or rates may be determined on an individual farm basis, a county or 
area basis, or such other basis as the Secretary determines will facilitate the 
practical administration of the program. 

Sec. 121. The facts constituting the basis for any payment or compensation, or 
the amount thereof, authorized to be made under this title, when officially de- 
termined in conformity with applicable regulations prescribed by the Secretary, 
shall be final and conclusive and shall not be reviewable by any other officer or 
agency of the Government. In case any producer who is entitled to any pay- 
ment or compensation dies, becomes incompetent, or disappears before receiving 
such payment or compensation, or is succeeded by another who renders or com- 
pletes the required performance, the payment or compensation shall, without re- 
gard to any other provisions of law, be made as the Secretary may determine to 
be fair and reasonable in all the circumstances and so provide by regulations. 

Sec. 124. The Secretary shall prescribe such regulations as he determines neces- 
sary to carry out the provisions of this title. 


The Under Secretary also states that the proposed act involves, in 
effect, a modification of the contract and makes reference to section 
110(b) of the act, 7 U.S.C. 1834(b), which provides that: 

(b) The Secretary may agree to such modification of contracts previously 
entered into as he may determine to be desirable to carry out the purposes of 
this title and to facilitate the practical administration of the conservation 
reserve program. 70 Stat. 194(1956), 7 U.S.C. § 1884 (1958). 

While the Soil Bank Act vests broad authority in the Secretary with 
respect to soil bank payments, it is clear from section 121 of the act 
that the payments must be “determined in conformity with applicable 
regulations prescribed by the Secretary.” Also, section 121 requires, 
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in effect, that the Secretary “provide by regulations” for payments 
to producers entitled thereto who die, become incompetent, or dis- 
appear before receiving such payments, or who are succeeded by 
another who renders or completes the required performance. We 
find nothing in section 121 or any other section of the Soil Bank Act 
which authorizes the Secretary to amend valid regulations 
retroactively. 

We have held generally that once valid regulations are issued the 
rights thereunder become fixed and although such regulations may 
be amended prospectively to increase or decrease the rights given 
thereby they may not be so amended retroactively. See 32 Comp. 
Gen. 315. See also 27 Comp. Gen. 339; 31 id. 619, and 33 id. 505. 
Cf. Arizona Grocery v. Atchison Railway, 284 U.S. 370. 

In view of the above we are of the opinion that Amendment 42, 
as an amendment of existing regulations, may not be given a retro- 
active effect so as to apply to contracts of producers who died or lost 
control of acreage as a result of the exercise of eminent domain be- 
fore the date of issuance of the Amendment. 

Concerning Amendment 42 as involving, in effect, a modification 
of the contract, we understand that under the provisions of soil con- 
servation contracts, regulations issued by the Secretary of Agricul- 
ture governing the Conservation Reserve Program are specifically 
made a part of such contracts. We further understand that the con- 
tract provisions also provide that any amendment, or revision, or 
supplement to such regulations issued after the date a particular 
contract was executed shall have no application to such contract if 
the amendment, revision, or supplement imposes any obligation on 
the producer greater than or in addition to the obligations set forth 
in the contract or diminishes the obligation of the Secretary under 
the contract. 

Amendment 42 does not impose greater or additional obligations 
on the producer or diminish the obligation of the Secretary under 
the contract. Therefore, assuming the contracts involved here con- 
tain the provisions mentioned in the paragraph above, Amendment 
42 would, in effect, become part of the conservation reserve contracts, 
even though each individual contract is not amended to include such 
provision. 

We have stated in connection with a provision in the First War 
Powers Act similar to section 110(b), 7 U.S.C. 1834(b), that such 
provision has no application to a contarct which has been terminated. 
See 24 Comp. Gen. 723. The termination involved in that decision 
was for default but what was said therein would apply whatever 
the reason for the termination. 

Under the Conservation Reserve Regulations in effect prior to the 
issuance of Amendment 42, the loss of control of all or a part of the 
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farm involved, by sale, death, or otherwise, by any producer signatory 
to the contract terminated the contract as to such producer with re- 
spect to the acreage over which control was lost. Thus, prior to the 
issuance of Amendment 42, when a producer died or lost control of 
all or part of his farm as a result of exercise of eminent domain his 
contract was terminated when either event occurred with respect to 
the acreage over which control was lost. We are of the opinion that 
section 110(b) has no application to a contract or that part of a con- 
tract which has been terminated pursuant to regulations which are 
part of such contract. Therefore, a contract or that part of a contract 
pertaining to acreage over which control is lost which was terminated 
pursuant to valid statutory regulations made part of the contract 
may not subsequently be amended or modified under the authority 
of section 110(b) to provide for payments in connection with such 
acreage which were not required under the contract, or part thereof, 
which was terminated. As we stated in 31 Comp. Gen. 685, there can 
be little argument that a contract cannot be amended after it has 
ceased to exist. This would also be true as to any part of a contract 
which ceased to exist. 

On the basis of the foregoing, it is our view that the cases “settled” 
prior to the issuance of Amendment 42 may not be accorded the 
treatment provided by the Amendment. Further, since Amendment 

2 may not be given retroactive effect as a regulation, and inasmuch 
us a contract, or any part thereof, which is terminated, may not be 
modified under the authority in section 110(b) of the Soil Bank Act 
as to the part which is terminated, pending cases may not be accorded 
the treatment provided by Amendment 42, unless the death of the 
producer or the exercise of eminent domain took place on or after the 
date the Amendment was issued. 

The question presented is answered accordingly. 
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[ B-143941 J 


Military Personnel — Discharges — Effect — Subsequent 
Placement on Temporary Disability Retired List 


The discharge of a Marine Corps officer under 10 U.S.C. 1203 by direction of 
the Secretary of the Navy because of a physical disability of less than 20 percent, 
subsequently determined to have been 30 percent, may not—under the well- 
established principle in Palen v. United States, 19 Ct. Cl. 389 (1884) that an 
executed discharge by competent authority may not be revoked even though 
it is subsequently determined that such discharge should not have been issued— 
be considered as having been based on a mistake of law or manifest error; there- 
fore, the officer having been discharged is regarded as a civilian and there is 
no authority for placement of the individual on the temporary disability re- 
tired list under 10 U.S.C. 1202. 


To Major John A. Rapp, United States Marine Corps, November I, 
1960: 


By first endorsement dated September 8, 1960, the Commandant of 
the Marine Corps forwarded here your letter of September 7, 1960, 
with enclosures, requesting a decision on the propriety of payment of 
disability retirement pay to Peter P. Tower, former second lieutenant, 
United States Marine Corps Reserve. The request has been assigned 
submission No. DO-MC-530 by the Department of Defense Military 
Pay and Allowance Committee. 

Sections 1201 and 1202 of Title 10, United States Code, provide 
that upon a determination by the Secretary concerned that a member 
of the Armed Forces, entitled to basic pay, has incurred a disability of 
at least 30 percent—under the standard schedule of rating disabilities 
in use by the Veterans Administration—while entitled to basic pay, 
he may be retired if the disability is determined to be permanent 
(section 1201) or placed on the temporary disability retired list if the 
disability is not determined to be of a permanent nature (section 
1202). Section 1203 of Title 10 provides that if the disability is less 
than 30 percent the member may be separated from his Armed Force 
with severance pay. Section 1216 of Title 10 provides that: 

(a) The Secretary concerned shall prescribe regulations to carry out this 
chapter within his department. 

(b) The Secretary concerned has all powers, functions, and duties incident to 
the determination under this chapter of— 

(1) the fitness for active duty of any member of an armed force under his 
jurisdiction: 

(2) the percentage of disability of any such member at the time of his 
separation from active duty ; 

(3) the suitability of any member for reappointment, reenlistment, or reentry 
upon active duty in an armed force under his jurisdiction; and 

(4) the entitlement to, and payment of, disability severance pay to any mem- 
ber of an armed force under his jurisdiction. 

(c) The Secretary concerned or the Administrator of Veterans’ Affairs, as 
prescribed by the President, has the powers, functions, and duties under this 


chapter incident to hospitalization, reexaminations, and the payment of dis- 
ability retired pay within his department or agency. 
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Veterans Administration Schedule for Rating Disabilities, 1957, 
states, code No. 5292, that : 


Spine, limitation of motion of, lumbar Rating 
IID sins cisssseilasivtacacinamheebia Reames staat nani aan ininas ase dina mnann deanna 40 
III cscs ace mats cd acids pec eceloaai mainstage bilities heinics 20 
SO esikcesic acne cctae eats shpat de emeseavininc ainda ith tckcdctdacadinp ams Ncliansthcap iain Kaien 10 
Code No. 5285 of the above directive states that: 
Rating 
Vertebra, fracture of, residuals: With cord involvement, bedridden, or re- 
SS DEINE BU GR isis ee ihihein nen decdeedicdinctiiieioens 100 


Consider special monthly compensation ; with lesser involvements rate for 
limited motion, nerve paralysis. 
Without cord involvement; abnormal mobility requiring neck brace (jury 
SEL). dccusarinicncedenimetaanmin edna ina 60 
In other cases rate in accordance with definite limited motion or 
muscle spasm, adding 10 percent for demonstrable deformity of 
vertebral body. 


It appears that on April 29, 1960, under the provisions of 10 U.S.C. 
1203, Second Lieutenant Peter P. Tower was discharged from the 
United States Marine Corps Reserve because of a physical disability, 
rated at 20 percent under the above code No. 5292, incurred while 
entitled to basic pay ; that on August 3, 1960, his discharge purportedly 
was set aside and under the authority of 10 U.S.C. 1202 he was placed 
on the temporary disability retired list of the Marine Corps, effective 
as of May 1, 1960, with a physical disability rating of 30 percent; and 
that this action was taken on the basis that failure to award the officer 
an additional 10 percent disability under code No. 5285 was a mistake 
of law. 

You state that you are in doubt whether the corrective action taken 
in this case may be considered as having been based on a mistake of 
law or manifest error. 

Apparently, Lieutenant Tower was discharged by direction of the 
Secretary of the Navy. Under the broad powers conferred upon him 
by 10 U.S.C. 1216 there can be no doubt that the Secretary had the 
authority to order Lieutenant Tower’s discharge upon a determination 
by the Secretary—which obviously was made—that the officer’s dis- 
ability was less than 30 percent. The crux of the matter is not 
whether the evaluation board followed the law in recommending the 
determination of a disability rating of 20 percent, and consequent 
discharge for disability. What is in question is the action of the 
Secretary in adopting and acting upon those recommendations, as 
he had statutory authority todo. There was no mistake of law on his 
part, and it is his action that purportedly was set aside. Nor was 
there any manifest error in directing Lieutenant Tower’s discharge 
upon a determination that his disability was less than 30 percent. 

It may well be that the Secretary would not have directed that the 
officer be discharged if the original recommendation in his case had 
been that a determination of 30 percent disability be made, but the 
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courts and the accounting officers have long held that an executed dis- 
charge, by competent authority, effectually separates a member from 
the service even though such discharge may have been inadvertent. 

In Palen v. United States, 19 Ct. Cl. 389, decided April 7, 1884, the 
court said, at page 393, that: 

If the President thinks he has done a wrong in any case by putting an officer 
out of the Army the only way provided for rectifying it is to reappoint him 
by and with advice and consent of the Senate. 

Our decisions have applied the principle enunciated in the Palen 
case of the irrevocability of an executed discharge by competent au- 
thority even though it was subsequently determined that such a dis- 
charge should not have been issued. See 4 Comp. Gen. 773 (adminis- 
trative holding that discharge by medical survey was issued as a 
result of errors of fact and was null and void) ; 27 Comp. Gen. 495 
(discharge for physical disability instead of retirement for disa- 
bility) ; 31 Comp. Gen. 665 (discharge without severance pay cannot 
be canceled so as to authorize discharge with such pay) ; and 38 Comp. 
Gen. 523 (bad conduct discharge from Navy retired list may not 
subsequently be changed to a discharge under honorable conditions 
so as to entitle the man to disability retired pay after date of original 
discharge action). Compare B-127169, June 5, 1956; B-124855, 
January 29, 1957. 

Having been discharged on April 29, 1960, Lieutenant Tower there- 
after was a former member of the Armed Forces, a civilian, and there 
appears to be no authority under 10 U.S.C. 1202 for the placing of 
an individual in that status on a temporary disability retired list, as 
was attempted on August 3, 1960. 

Accordingly, on the basis of the present record, it must be held that 
the former officer is not entitled to disability retirement pay. 


[ B-143238 J 


Military Personnel—Transportation of Dependents—Dislo- 
cation Allowance—Change from Enlisted to Commissioned 
Status 


An enlisted member of the uniformed services who was detached from an 
overseas station and directed to report to a point in the United States for officer 
candidate, limited duty officer indoctrination course, and upon completion of 
such temporary duty and acceptance of a commission to report to a designated 
permanent duty station may be considered as being transferred on a permanent 
change of station basis from his overseas station to his new permanent duty 
station in conjunction with his continuation in the service within the meaning of 
paragraph 7011-4 of the Joint Travel Regulations for entitlement to dependents’ 
travel. 
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An announcement that an enlisted member had been selected to receive a 
commission and that he would attend an indoctrination course and be tendered 
a commission, together with a letter from the member’s commanding officer to 
support the fact that the dependents of the member commenced travel prior to the 
effective date of the member’s orders and arrived at the new station subsequent 
to the member, does not indicate that the member had knowledge of the per- 
manent change of station at the time the dependents began their travel to meet 
the requirements of paragraph 7000-9 of the Joint Travel Regulations to author- 
ize dependents’ travel from other than the old station to the new station; there- 
fore, payment of dependent travel is authorized only from the place where the 
dependents were located on the effective date of the orders to the new station. 
not to exceed the distance from the place where the dependents had been located 
prior to travel to the new station. 


Travel performed by a Navy member from the temporary duty station to his 
new permanent duty station following detachment from an overseas station as 
an enlisted member, completion of a course of instruction and acceptance of a 
commission as ensign is not travel from place from which ordered to active duty 
to first permanent duty station upon appointment within the meaning of para- 
graph 9003-8 of the Joint Travel Regulations precluding the payment of a dis- 
location allowance incident to travel from place from which ordered to active 
duty to first permanent station upon appointment and, therefore, since the mem- 
ber’s dependents are authorized to travel incident to his permanent change of 
station, the member is entitled to payment of a dislocation allowance incident to 
his permanent change of station. 


To John H. Mayer, Department of the Navy, November 2, 1960: 


There has been received by fourth endorsement dated August 18, 
1960, your letter of June 15, 1960, SF 722 7240 Ser: 632, requesting 
advance decision as to the legality of payment of dependents’ travel 
and dislocation allowance in the case of Ensign Robert E. Jones, 
633 979, USN, under the circumstances disclosed. The request has 
been assigned Control No. 60-28 by the Per Diem, Travel and Trans- 
portation Allowance Committee. 

By orders dated October 16, 1959, Mr. Jones, then serving as an 
enlisted man (ATC), was detached from duty at his overseas assign- 
ment (FITRON THIRTY-ONE) and directed to proceed to New- 
port, Rhode Island, for temporary duty under instruction of seven 
weeks to attend a Limited Duty Officers’ indoctrination course to 
commence January 5, 1960, and upon acceptance of temporary ap- 
pointment as ensign, USN, Limited Duty Officer, he was to continue 
temporary duty under instruction. The orders further directed that 
upon completion of temporary duty he was to proceed to the Naval 
Air Station, Patuxent River, Maryland, for duty. It is shown that 
Jones was detached from his overseas station on November 24, 1959; 
that he reported for temporary duty under instruction at the U.S. 
Naval School, Officer Candidate, Newport, Rhode Island, on December 
29, 1959, and that he was commissioned an ensign, USN, for limited 
duty on January 9, 1960. He continued on temporary duty under 
instruction at the school until February 26, 1960, when he was detached, 
and on February 28, 1960, he reported to his new station at Patuxent 
River, Maryland. It is indicated that the member’s dependents de- 
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parted from Jacksonville, Florida, on July 6, 1959, and arrived at 
Patuxent River, Maryland, on March 15, 1960. In support of the 
early departure of dependents from the old station (paragraph 7000-9 
of the Joint Travel Regulations), there was submitted a letter dated 
May 27, 1960, from the commanding officer of Fighter Squadron 
THIRTY-ONE certifying that Jones was notified by Bureau of Naval 
Personnel Notice 1120 of April 13, 1959, and Bureau of Naval Person- 
nel letter of June 25, 1959 (a copy of which was enclosed), of his 
selection for the Limited Duty Officer program prior to the time his 
family and household possessions moved from the Jacksonville area. 

You refer to the provisions of paragraph 9003-3 of the Joint Travel 
Regulations and express doubt as to whether those provisions pre- 
clude the payment of a dislocation allowance to enlisted personnel 
in pay grades E-6 and E-7 on active duty who are appointed Limited 
Duty Officers and move their dependents to the first permanent duty 
station after appointment. 

In referring the matter here, the Comptroller of the Navy expresses 
the view that under provisions of paragraph 7011-4, Joint Travel 
Regulations, dependents’ travel is authorized based on entitlement 
from the old permanent station to the new station, and that payment 
of the dislocation allowance is authorized based on the principle set 
forth in decision of January 14, 1957, B-130003. The view is also 
expressed that the restriction contained in paragraph 9003-3 of the 
regulations is not applicable in this case. The letter states than an 
ordered permanent change of station in connection with the acquisi- 
tion of a commission includes only a change of status to make it differ 
from any other permanent change of station. 

Section 303(c) of the Career Compensation Act of 1949, as amended, 
37 U.S.C. 253 (c), authorizes payment of a dislocation allowance, under 
regulations approved by the Secretary concerned, to a member of the 
uniformed services whose dependents are authorized to move and 
actually move in connection with his permanent change of station, 
but provides further that a member is not entitled to payment of a 
dislocation allowance when ordered from home to first duty sta- 
tion or from last station to home. Paragraph 9003-3 of the Joint 
Travel Regulations provides that such allowance will not be pay- 
able in connection with permanent change of station travel performed 
from home “or from place from which ordered to active duty to first 
permanent duty station upon appointment, call to active duty, en- 
listment, reenlistment or induction.” Paragraph 70114 of the Joint 
Travel Regulations provides that a member who is separated from 
the service or relieved from active duty for the express purpose of 
continuing on active duty (other than expiration of enlistment or 
prescribed term of service) in the same or another status is not en- 
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titled to transportation of dependents in connection with such sepa- 
ration and continuation. It further provides, however, that this 
prohibition will not be construed as denying transportation of de- 
pendents when a member is transferred on a permanent change of 
station in conjunction with re-entry into or continuation in the service. 

In the decision of January 14, 1957, B-130003, mentioned above, 
there was considered the case of a member who was separated from the 
service as a Reserve officer and reenlisted the following day in the 
Regular Army. It was pointed out that while orders there provided 
for the officer’s transfer on a permanent change of station to Fort 
Polk, for release from active duty, it also appeared that such release 
was authorized for the purpose of permitting him to continue in the 
service in an enlisted status and that it was contemplated that Fort 
Polk would, in fact, be his permanent station rather than merely a 
point of separation. We considered the provisions of paragraph 9003- 
3 of the regulations (Change 43, February 1, 1956) which at that time 
specifically provided that the restriction against payment does not 
apply in the case of members transferred on a permanent change of sta- 
tion subsequent to separation and re-entry into the service at the same 
station in the same or a different status without break in active serv- 
ice. We said in that decision that the regulations apparently contem- 
plated the payment of the dislocation allowance incident to a change 
of station ordered in conjunction with a separation for the purpose of 
re-entry into the service at the same station without break in service, 
provided transportation of dependents is authorized to be furnished 
or a travel allowance is authorized to be paid for their travel in that 
connection, even if the change of station be effected prior to release 
rather than after re-entry into the service. The current provisions of 
paragraph 9003-3 make no exception to the restriction. 

In the present case, the orders of October 16, 1959, contemplated 
that the member would continue in the service in another status, 
namely, from enlisted man to an officer’s status, when they directed 
that he report for the Officer Candidate, Limited Duty Officer indoc- 
trination course, and further directed his transfer upon completion 
of such temporary duty under instruction at Newport, Rhode Island, 
to the Naval Air Station, Patuxent River, Maryland, for duty. In 
the circumstances, the member may be considered as being transferred 
on a permanent change of station basis from his overseas station to his 
new duty station in conjunction with his continuation in the service 
within the meaning of paragraph 7011-4 of the regulations. As noted 
above, however, it is shown that the dependents departed on July 6, 
1959, from Jacksonville, Florida, which was prior to the effective date 
of the officer’s permanent change of station orders dated October 16, 
1959, and that they arrived at the officer’s new duty station on March 
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15, 1960, subsequent to his arrival at that station. It is our view that 
the commanding officer’s certificate dated May 27, 1960, and the letter 
from the Bureau of Naval Personnel dated June 25, 1959, in support 
of the early departure of the dependents may not be accepted as meet- 
ing the requirements of the provisions of paragraph 7000-9 of the 
regulations, so as to authorize travel from Jacksonville, Florida, to 
Patuxent River, Maryland, the officer’s new duty station. The Bureau 
of Naval Personnel letter was merely an announcement that the mem- 
ber had been selected to receive a commission and that he would attend 
an indoctrination course at Newport, Rhode Island, in January 1960 
and be tendered a commission. Nothing is said there of any perma- 
nent change of station. The regulation contemplates that travel of 
dependents at Government expense is not authorized until the member 
has definite knowledge that change of station orders are to be issued. 
Neither the Bureau of Naval Personnel announcement nor the com- 
manding officer’s certificate indicates that the member had such knowl- 
edge of a permanent change of station at that time. Paragraph 7058 
of the regulations provides that transportation of dependents at Gov- 
ernment expense is authorized for travel performed from other than 
the old permanent station to the new station not to exceed entitlement 
from the old to the new station. Hence, on the present record, pay- 
ment of dependent travel is authorized only from the place where the 
dependents were located on October 16, 1959, the effective date of 
change of station orders, not to exceed the distance from Jacksonville, 
Florida, to Patuxent River, Maryland. Upon verification of the de- 
pendents’ location at that time, payment is authorized on that basis. 
The restriction in paragraph 9003-3 precluding the payment of dis- 
location allowance in connection with travel from place from which 
ordered to active duty “to first permanent duty station upon appoint- 
ment,” is not applicable in this case. As indicated above, under the 
orders of October 16, 1959, the member was transferred from his 
overseas station to his new duty station in Maryland on a permanent 
change of station basis in conjunction with his continuation in the 
service as an Officer. It is our view that the travel performed by mem- 
ber from his temporary duty station to his new permanent duty sta- 
tion following his commission as ensign in the Navy is not travel from 
place from which ordered to active duty to first permanent duty station 
upon appointment within the meaning of paragraph 9003-3 of the 
regulations. In the circumstances, and for the reason authorizing 
dependents’ travel in this case, the member is entitled to a dislocation 
allowance incident to his permanent change of station. It will be 
noted that the facts in this case are distinguishable from those con- 
sidered in the decision to the Secretary of the Navy in 39 Comp. Gen. 
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76, and decision dated May 16, 1960, B-142506, where the dislocation 
allowance payments were not authorized. 

Accordingly, the supporting papers are returned herewith, pay- 
ment being authorized for a dislocation allowance and for dependent 
travel on the basis indicated above, if otherwise correct. 


[ B-143870 J 


Military Personnel — Disability Retired Pay — Higher 
Grade — Service Requirements—Williams case 


Although the disability for which a naval officer was placed on the permanent 
disability retired list was initially found to exist during an examination the day 
before the examination specifically denominated as a promotion examination, the 
positive statement that the disability which caused the retirement was first 
determined to be of a disqualifying nature as the result of a physical examination 
given in connection with effecting the officer’s temporary promotion from 
lieutenant to lieutenant commander brings the particular facts within the pur- 
view of the Leonard and Fredrickson cases (181 Ct. Cl. 91: 133 id. 890) under 
which examinations having a direct and substantial bearing in connection with 
effecting promotions can be considered promotion examinations for retired pay 
based on the higher rank pursuant to the fifth proviso of section 402(d) of the 
Career Compensation Act of 1949, 37 U.S.C. 272(d) (1952 Ed.). 


The decision of April 8, 1959, in Williams v. United States, Ct. Cl. No. 173-57, 
that the physical examination given to the naval officer, about whose physical 
condition the Navy had instituted an inquiry in connection with effecting a 
promotion, constituted a promotion physical examination for the purposes of the 
fifth proviso of section 402(d) of the Career Compensation Act of 1949 was 
based on the particular facts and circumstances peculiar to that case alone, 
and in view of that holding, all others must likewise be considered on their own 
merits, that is, whether under the particular facts and circumstances of the 
individual case concerned, the physical examination actually received may 
reasonably be viewed for purposes of the fifth proviso in section 402(d) as 
constituting a physical examination given in connection with effecting a 
promotion. 


The fact that all officers of the line listed in a Navy directive issued in July 
1951 for promotion to lieutenant commander had held their then current 
rank of lieutenant in the line from July 1, 1944, justifies the conclusion that 
the temporary promotions of line lieutenants to the grade of lieutenant com- 
manders on July 5, 1951, under the directive were based upon length of service 
“in rank” to bring the officers within the cumulative service eligibility re- 
quirements of section 402(d) of the Career Compensation Act of 1949, and, 
therefore, a naval officer whose disability for which he was retired was first 
determined to be disqualifying as the result of a promotion physical examination 
may receive retired pay of the higher grade pursuant to section 402(d) on the 
basis of a promotion from lieutenant to to lieutenant commander under such 
directive. 


The Court of Claims in Williams vy. United States, Ct. Cl. No. 173-57, decided 
April 8, 1959, recognized that the length of service requirements for eligibility for 
temporary promotions under section 402(d) of the Career Compensation Act 
of 1949 did not have to be spelled out in a statute but could be prescribed by 
a Navy directive in a case involving a temporary promotion authorized under 
the act of July 24, 1941. 
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To E. C. Dodd, Department of the Navy, November 2, 1960: 


You request in letter of August 15, 1960 (forwarded here, with en- 
closures, under Department of Defense Military Pay and Allowance 
Committee Submission No, DO-N-526), an advance decision whether 
in the circumstances stated hereunder Lieutenant Paul E. Barnhill, 
U.S. Navy, retired, is entitled to increased retired pay based on the 
grade of lieutenant commander. 

It is stated that on April 6, 1951, Lieutenant Barnhill was admitted 
to the U.S. Naval Hospital, Great Lakes, Illinois. His name appears 
on enclosure (A) to Bureau of Naval Personnel Circular Letter No. 
111-51 (published in Navy Department Bulletin dated July 15, 1951), 
indicating his temporary appointment by the President on July 5, 
1951, to the grade of lieutenant commander in the line under authority 
of the act of July 24, 1941, as amended, 34 U.S.C. 350-350k, 1952 Ed. 
Such temporary appointment was subject to the physical, mental, 
moral and professional qualifications prescribed by the Secretary of 
the Navy. 

Lieutenant Barnhill appeared on September 6, 1951, before a 
Physical Evaluation Board and the recommended finding of such 
board was that he was unfit for duty. On the same date, the com- 
manding officer of the U.S. Naval Hospital, Great Lakes, Illinois, 
advised the Chief of Naval Personnel that, “At the present time 
Lieutenant Barnhill is not physically qualified for appointment to 
Lieutenant Commander * * *.” The following day, September 7, 
1951, Lieutenant Barnhill was given a “promotion” examination and 
he was found not physically qualified for promotion. The proceed- 
ings and recommended findings of the Physical Evaluation Board of 
September 6, 1951, as modified by the recommended findings of the 
Physical Review Council, were approved by the Secretary of the 
Navy on November 13, 1951, and Lieutenant Barnhill was permanently 
retired for physical disability, effective December 1, 1951, by reason 
of “Post Thrombophlebitic, Syndrome # XI(D) xy.” 

It is stated that on August 19, 1959, the original retirement orders 
that were issued November 28, 1951, were changed to show Lieutenant 
Barnhill’s retired rank to be that of lieutenant commander with re- 
tired pay based on that rank retroactive to December 1, 1951. It ap- 
pears that such action was based on the holding of the Court of Claims 
in the decision rendered April 8, 1959, in the case of John Cordell 
Williams v. United States, Ct. Cl. No. 173-57, construing the fifth 
proviso of section 402(d), Career Compensation Act of 1949, 63 Stat. 
818, 37 U.S.C. 272(d), 1952 Ed., and the fact that (quoting from para- 
graph 6, page 2 of your letter) — 


* * * the disability causing Lieutenant Barnhill’s permanent retirement was 
first determined to be of a disqualifying nature as a result of a physical exami- 
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nation given in connection with effecting his temporary promotion to the rank of 
lieutenant commander. 


You point out that the decision of this Office dated August 26, 1952, 
32 Comp. Gen. 104, in the case of Lieutenant Commander William A. 
Leonard, U.S. Navy, retired, is contrary to the holding in the Wil/iams 
decision of April 8, 1959, and accordingly you request an advance de- 
cision whether the Williams case may be followed so as to entitle 
Lieutenant Barnhill to retired pay based on the rank of lieutenant 
commander retroactive to December 1, 1951. 

On March 1, 1955, the Court of Claims rendered a decision in favor 
of Lieutenant Commander William A. Leonard vy. United States, 131 
Ct. Cl. 91, and on January 31, 1956, the court rendered a similar de- 
cision in the case of Casper 7’. Fredrickson v. United States, 133 Ct. 
Cl. 890. The effect of those decisions and the construction thenceforth 
to be placed on the applicable provisions of law (fifth proviso of sec- 
tion 402(d) of the Career Compensation Act of 1949—now codified in 
10 U.S.C. 1372) were discussed fully in our decision dated January 
10, 1957, 36 Comp. Gen. 492. It was there stated (at page 497) that— 

It thus appears that the opinion of the Court of Claims is consistent with the 
view that the statute authorizes the retired pay of the higher grade, even though 
the identical disability was found during some earlier examination, if its disquali- 
fying nature was first determined to exist during the promotion physical exam- 


ination and therefore was “found to exist as a result of a physical examination 
given in connection with effecting a * * * promotion.” 


The decision of April 8, 1959, in the Wi2/éams case, Ct. Cl. No. 173- 
57 (following and citing the Leonard and Fredrickson cases), reflects 
the tendency of the court to construe broadly and liberally the per- 
tinent provisions of law. In referring to the Leonard and Fredrick- 
son cases, the court pointed out (1) that “In those cases, there were 
actual physical examinations designated as physical examinations in 
connection with promotions”; (2) that section 402(d) “does not spell 
out any particular time for the examination, nor any particular per- 
son or board to conduct the examination” and (3) that “All that the 
statute requires, in this respect, is that the physical examination be 
given in connection with effecting a promotion.” 

As to (1) the court stated that “The question of labels is not im- 
portant” and as to (2) and (3), it concluded that— 

The real question before this court is whether or not under all the facts and 
circumstances of this case, the physical examination which plaintiff actually 
received constituted a physical examination given in connection with effecting 
a promotion. 

The decision clearly indicates that not all physical examinations are 
to be considered as necessarily conducted in connection with effect- 
ing a promotion but only those which, under the particular facts and 
circumstances of the case concerned, can be viewed as having a direct 
and substantial bearing in connection with such a purpose, that is, of 
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effecting a promotion. Applying that rule to the particular facts 
presented in the Williams case, and stressing the importance of the 
fact that the Navy actually had instituted “an inquiry about plain- 
tiff’s physical condition in connection with effecting a promotion,” 
the court held as follows: 


Considering all the facts and circumstances of this case, as shown by the 
recital of the events in chronoloigcal order, we believe that the physical exam- 
ination which plaintiff received was part and parcel of one continuous trans- 
action and must be considered to be a physical examination given in connec- 
tion with effecting his promotion. 


As pointed out by the court, the real question presented in cases 
arising under the fifth proviso contained in section 402(d) of the 1949 
law is whether under all the facts and circumstances of the particular 
case the physical examination actually received constitutes a physical 
examination given in connection with effecting a promotion, and it 
appears that the decision of April 8, 1959, in the Wél/éams case, ac- 
tually is based on the particular facts and circumstances peculiar 
to that case alone. In the light of that holding, all other cases must 
likewise be considered on their own merits, that is, whether under the 
particular facts and circumstances of the individual case concerned, 
the physical examination actually received may reasonably be viewed 
for purposes of the fifth proviso in section 402(d) as constituting a 
physical examination given in connection with effecting a promotion. 

It is not entirely clear, but the enclosures received with your letter 
would seem to indicate, that the disqualifying nature of the disability 
(Post Thrombophlebitic, etc.), for which Lieutenant Barnhill was 
placed on the permanent disability retired list effective December 1, 
1951, was initially determined to exist before his examination for 
promotion (denominated as such). The letter of September 6, 1951, 
from the commanding officer of the U.S. Naval Hospital, Great Lakes, 
Illinois, to the Chief of Naval Personnel (enclosure (1) to your letter) 
indicates that Lieutenant Barnhill had been in the hospital since 
April 6, 1951, with diagnosis of pneumonia, changed to embolism and 
later to “Post Thrombophlebitic Syndrome #XI(D)xy by reason of 
sequella,” and concludes with the statement that at that time Lieu- 
tenant Barnhill was not physically qualified for temporary appoint- 
ment to the higher rank of lieutenant commander as authorized in 
Bureau of Naval Personnel Circular Letter No. 111-51. The Chief of 
Naval Personnel in his letter of August 19, 1959, to Lieutenant Barn- 
hill (enclosure (4) to your letter) states positively, however, that the 
disability which caused the subject man’s permanent retirement on 
December 1, 1951, was first determined to be of a disqualifying nature 
as the result of a physical examination given in connection with 
effecting his temporary promotion to the rank of lieutenant com- 
mander. Assuming the accuracy of that statement, the matter would 
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come within the rule of the Leonard and Fredrickson cases. Compare 
the holdings with respect to Lieutenants Craighead and Ogburn in 
decision of January 10, 1957, 36 Comp. Gen. 492. 

There is for further consideration in the instant case the question 
whether eligibility for the temporary appointment of Lieutenant 
Barnhill to the grade of lieutenant commander was based on “cumu- 
lative years of service or years of service in rank, grade, or rating” 
as required by the express provisions of section 402(d). In decision 
of June 14, 1956, 85 Comp. Gen. 696, it was stated that temporary 
promotions under the act of July 24, 1941, as amended, “do not 
appear to be based on cumulative years of service or years of service 
in rank, grade, or rating.” This same question became a specific 
issue in the Williams decision of April 8, 1959, the court stating in 
that connection : 

* * * Promotions under the 1941 act may not always be based upon length 
of service, but the eligibility for promotion here was required by the Navy 
directive to be based on length of service. Section 402(d) does not say that the 
eligibility for promotion must be required by statute to have been based on 
years of service or years of service in rank, and we hold that plaintiff’s eligibility 


for temporary promotion was required to have been based on years of service 
in rank within the meaning of that section. [Italics supplied.] 


It is clear, therefore, that the holding of the court in that case in 
favor of the plaintiff, Williams, was based on the specific length of 
service requirements that were prescribed in ALNAV 104, Octo- 
ber 16, 1951. The inference necessarily arises therefore that, in the 
absence of such length of service requirement in the applicable Navy 
directive in that case, the court would have reached a different con- 
clusion in the matter. 

In the present case the provisions of Bureau of Naval Personnel 
Circular Letter No. 111-51 may not be viewed as establishing or even 
as indicating that the temporary appointments therein authorized 
under authority of the 1941 law were to be based upon “cumulative 
years of service or years of service in rank, grade or rating.” It 
is noted, however, that the temporary appointment of Lieutenant 
Barnhill was to the grade of lieutenant commander in the line and 
by reference to the Register of Commissioned and Warrant Officers 
of the United States Navy and Marine Corps, January 1, 1951, it 
appears that all officers of the line (including Lieutenant Barnhill) 
listed in enclosure (A) to Circular Letter No. 111-51 for temporary 
appointment to the grade of lieutenant commander had held their 
then current rank of lieutenants in the line from July 1, 1944. In 
view of that fact it appears reasonable to conclude that the temporary 
appointments of line lieutenants dated July 5, 1951, to the grade of 
lieutenant commanders, as authorized in Circular Letter No, 111-51, 
were based upon the length of service “in rank” so as to bring the case 
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of Lieutenant Barnhill within the scope of the provisions of section 
402(d). 

It will be noted from what has been stated above that all cases 
arising under the provisions of section 402(d) must be considered on 
their own merits for determination whether in the particular facts 
and circumstances the physical examination actually received by the 
individual concerned may reasonably be viewed for the purposes of 
the fifth proviso in section 402(d) as constituting a physical examina- 
tion given in connection with effecting a promotion; whether the 
disability for which retired was first determined to be disqualifying 
during such promotion examination, and in the case of temporary 
appointments or promotions effected under authority of the 1941 law, 
there must be a showing, in view of the rule in the Wi//iams decision of 
April 8, 1959, that eligibility for such temporary promotion was 
required, administratively or otherwise, to have been based on years of 
service in rank, grade, or rating within the meaning of section 402(d). 
The question submitted is answered accordingly. 


[ B-141000 J 


Contracts—Payments—Accord and Satisfaction—Validity 


The acceptance of a Government check, representing costs in excess of the 
original contract estimate, by a contractor who failed to comply with the excess 
cost notice requirements in a contract which provided for the reimbursement to 
the contractor of actual costs, plus an agreed fixed fee, subject to a maximum 
limitation constitutes an accord and satisfaction of all claims for which there 
was a valid consideration, and such an accord and satisfaction would not be in- 
valid merely because the amount paid is that which the Government had pre- 
viously offered or that the Government’s view of the controversy as distinguished 
from the contractor’s was adopted in the settlement. 


A certification of a voucher by the General Accounting Office of an amount 
found due a contractor and the disallowance of the balance of the contractor’s 
claim represents a determination of the merits of the claim so that it no longer 
may be considered pending before the General Accounting Office; therefore, the 
tender of a Government check in the amount certified by the General Accounting 
Office as full and final settlement of the contractor’s claim constitutes an ac- 
cord and does not come within the purview of the rule that acceptance of a check 
in full payment while negotiations of the dispute are being conducted does not 
represent an accord. 


The placing by a contractor of a restrictive endorsement on a Government check 
when the accompanying voucher clearly indicated that the check was tendered in 
full and final settlement of the contractor’s claim does not modify the terms of 
the tender without the concurrence of the Government, the contractor having a 
right only to accept the check upon the terms tendered or to reject the check. 


A check which was sent to the successor of the original contractor, endorsed 
by an officer of the original contracting firm who was familiar with the contract 
and participated in the settlement proceedings does not appear to be an accept- 
ance by a party who does not have authority or capacity to effect an accord 
and satisfaction; however, the retention of the proceeds of the check for nine 
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months without protest or indication of objection, except for an attempted re- 
strictive endorsement, must be regarded as an affirmation of the acceptance of 
the check on the basis of the full and final settlement condition offered by the 
Government. 


Under a contract which provided for reimbursement to the contractor of actual 
costs, plus an agreed fixed fee, subject to the proviso that costs in excess of 
$8,000 per truck should not be incurred without notice to and approval of the 
contracting officer, an excess cost settlement which was not supported by exact 
cost records nor any showing that the costs equaled or exceeded the settlement 
figure may not be regarded as the settlement of a liquidated amount to pre- 
clude its consideration as a valid accord and satisfaction of the contractor’s 
claim. 


To the Otis Elevator Company, November 7, 1960: 


Further reference is made to your letter of October 7, 1959, with 
enclosures, requesting review of the voucher settlement dated January 
14, 1959, which disallowed $55,000 of your claim for $66,943.59, cover- 
ing alleged excess costs incurred under cost-plus-a-fixed-fee contract 
No, DA-44-177-TC-326. 

The facts giving rise to the claim are reported here as follows: 

Contract No. DA-44-177-TC-326 was entered into with the Baker- 
Raulang Company on July 29, 1955 (at which time the company was 
a wholly owned subsidiary of the Otis Elevator Company). The 
contract called for the inspection and repair to new operating condi- 
tion of 15 Government-owned 6,000-pound capacity fork-lift trucks, 
and the disassembly and inspection of four Government-owned 10,000- 
pound capacity fork-lift trucks, all at an estimated cost of $113,056.41, 
plus a fixed fee of $5,277.70. The contract was negotiated as a sole 
source procurement, since Baker-Raulang had previously acquired the 
company that had manufactured the trucks involved under the 
contract. 

All of the Government-owned vehicles and spare parts were deliv- 
ered to the contractor by September 9, 1955, and, on September 14, 
1955, the contractor’s plan for performance was approved with some 
modifications. A supplemental agreement (Modification No. 1 to 
the contract was entered into on November 4, 1955, and provided in 
part as follows: 

In the event the Contractor determines after disassembly that any one of the 
fifteen (15) RG6A Rough Terrain Fork Lift Trucks will require repairs in excess 
of Eight Thousand Dollars ($8,000.00) each, to place the same into “new operat- 
ing condition” as required by the Principal Contract, the Contractor shall dis- 
continue further work on each of such vehicles until directed by the Contracting 
Officer to proceed with said work. Authority to proceed with sdid work shall be 
evidenced by modification to the Principal Contract. 

Under the terms of the original contract, delivery of the first five 
units was to be accomplished within 135 days from the time the con- 
tractor received the trucks, with delivery of five units each month 
thereafter until all the trucks had been repaired. However, due to 


delay in the performance of the work, the final date of delivery was 
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extended until June 30, 1956. After final delivery, certain deficiencies 
were corrected by the contractor in accordance with the requirements 
of the contract, so that actual completion of the contract did not occur 
until February 25, 1957. 

The contractor submitted a voucher, dated March 20, 1957, in the 
amount of $191,241.05 for costs, which exceeded the contract estimate 
of costs by $78,184.64. The contracting officer disallowed the excess 
costs over the estimated contract amount. By letter of June 28, 1957, 
the contractor requested reconsideration of the amount disapproved. 
Pursuant to the contracting officer’s request, the cognizant audit 
agency conducted an audit of the contractor’s costs and it reported, 
on September 27, 1957, that costs applicable to the contract totaled 
$180,000, for an overrun of $66,943.59 over estimated costs. 

Under date of June 15, 1956, the contractor had submitted its cur- 
rent progress report stating accumulated costs under the contract, 
through May 1956, of $73,180.46, representing approximately 85 
percent of the total work contracted for. On May 22, 1956, the con- 
tractor had advised that its estimate indicated the cost of repairing 
the last two vehicles would not exceed $8,000 each. The contractor 
subsequently advised that its progress reports had understated costs 
because of incomplete cost records. 

In November 1957 a conference was held between the contracting 
officer, his representatives, and officials of the Baker-Raulang Com- 
pany, to resolve the disagreement between the parties as to the amount 
of costs to be allowed. These conferences were attended on behalf of 
the contractor by Mr. V. A. Pitzer, then treasurer of Baker-Raulang, 
and Mr. R. T. Tiebout. At this conference the contracting officer 
adhered to the Government’s position that no overrun could be allowed 
because of the contractor’s failure to give notice and obtain approval 
of the expenditures in excess of $8,000 per truck. 

It appears that effective December 31, 1957, the contractor ceased 
to operate as a wholly owned subsidiary of Otis Elevator Company. 
It was dissolved and made’a division of Otis under the name “Baker 
Industrial Trucks Division.” On April 25, 1958, a meeting was held 
between the Government’s representatives and representatives of Otis, 
for the purpose of settling the contract, but the meeting proved incon- 
clusive. At that time the contracting officer had offered to approve 
reimbursement for approximately $124,000 of costs. 

On July 24, 1958, a Release of the Government under the subject 
contract was executed by “Baker Industrial Trucks, a Division of Otis 
Elevator Co.,” but a claim for $66,943.59 was excepted from the 
release. On August 4, 1958, Modification No. 6 to the contract was 
executed, recognizing Baker Industrial Trucks Division of Otis Eleva- 
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tor Company, with offices in Cleveland, Ohio, as the successor in 
interest in and to the subject contract. 

By letter dated August 25, 1958, Otis Elevator Company, New York 
City, filed a claim with the General Accounting Office for $66,943.59, 
as an amount claimed on a “quantum meruit” basis, for the reimburse- 
ment of excess costs incurred in the performance of the subject con- 
tract. Pursuant to a request from our Claims Division, an admin- 
istrative report from the Department of the Army was received on 
January 2, 1959. It was administratively recommended that $11,- 
943.59 of the $66,943.59 claimed by Otis Elevator Company be allowed 
as settlement. Our Claims Division issued a voucher settlement dated 
January 14, 1959, for $11,943.59, to Otis Elevator Company (Baker 
Industrial Trucks Division), Cleveland, Ohio, which stated on its 
face: “Full and final settlement of contractor's claim.” The balance 
of $55,000 claimed was disallowed for the reason that the contractor 
had no authority from the contracting officer to incur such excess costs. 

The voucher settlement was returned to the Department of the 
Army, Fort Eustis, Virginia, and a check was issued there to the 
order of Otis Elevator Company, Baker Industrial Trucks Division, 
Cleveland, Ohio, for $11,943.59. The check did not indicate that it 
was issued in full payment of the claim. However, a copy of the 
settlement voucher accompanied the check. 

The check for $11,943.59 was negotiated in early February 1959, to 
the order of Baker Industrial Truck Division, by V. A. Pitzer, with 
the following endorsement: “Accepted Subject to further appeal.” 
Payment had already been received by the contractor in the total 
amount of $117,606.79 (which included the total estimated contract 
amount of $118,334.11, less a credit of $727.32 for Government mate- 
rial not accounted for by the contractor). 

On October 9, 1959, we received a letter from Otis Elevator Com- 
pany, New York City, dated October 7, 1959, requesting a review of 
that portion of the settlement of January 14, 1959, which disallowed 
$55,000 of the claim for $66,943.59. By letter dated January 21, 1960, 
we replied that the settlement of January 14, 1959, was issued in “Full 
and final settlement of contractor’s claim,” and that the cashing of the 
check in the amount of $11,943.59, issued pursuant to the settlement, 
constituted full accord and satisfaction of the claim and precluded 
our further consideration of the matter. 

You now request permission to refund the $11,943.59 payment and 
return the claim to its original status in order to avoid a situation 
where consideration of your claim on the merits is precluded by the 
cashing of the Government’s check. You contend that the cashing of 
the check did not constitute an accord and satisfaction of the claim of 
August 25, 1958, because the essential elements of a valid accord and 
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satisfaction—namely, (1) a consideration, (2) an assent or meeting of 
the minds of the parties, and (3) competent parties—were all lacking. 

It is your contention that the amount you received from the Gov- 
ernment’s check was no greater than the amount of liability admitted 
by the Government in previous conferences, so that consideration was 
lacking to support an accord and satisfaction. In this regard the 
general rule is that the payment and acceptance, as full settlement, of 
an amount less than that claimed by the creditor constitutes and 
effects a good accord and satisfaction of the whole claim or demand, 
where it is not liquidated, or is the subject of a dispute between the 
parties. 1 C.J.S. Accord and Satisfaction, Par. 32(a). The con- 
tract entered into here provided, generally, for the reimbursement to 
the contractor of actual costs, plus an agreed fixed fee, subject to 
the proviso that costs in excess of $8,000 per truck should not be in- 
curred without notice to, and approval by, the contracting officer. 
At the time you submitted the claim here the contracting officer had 
refused to allow any costs in excess of the original estimate, because 
of your failure to comply with the notice provision. In these circum- 
stances we believe that your claim was subject to settlement by an 
accord and satisfaction, and such settlement would be no less valid 
merely because the amount paid is that which the Government had 
previously offered, or that its view of the controversy was adopted 
in the settlement. See Deal v. Federal Housing Administration, 260 
F. 2d 793, 800-802, and cases cited therein, Cf. Keene v. Gauen, 22 
F, 2d 723, 724, certiorari denied 276 U.S. 632. Actually, we do not 
understand that there was ever any admission by a Government 
representative that the amount of $120,000 was properly payable 
under the terms of the contract, and we do not find that such an 
admission would have been justified. As we interpret the contract and 
the limiting proviso, if the cost of repairing ten of the trucks had 
been $7,500 each, and the contractor had, without notice, spent $9,000 
each for the other five, reimbursement would have been limited to 
the $75,000 spent on the ten, plus $8,000 each for five, or $115,000 in 
all, although the aggregate costs had not averaged more than $8,000 
per truck. There has been no showing that as much as $8,000 was 
spent on each and every truck, and we therefore conclude that the 
Government’s offer of $120,000 (plus an allowance, not supported 
by exact cost records, for dismantling of the 10,000-pound trucks), 
which was adopted as the basis for the settlement, was not an ac- 
knowledgment of a liability, but an offer to settle a bona fide dispute as 
to whether there was any liability. We therefore have no difficulty in 
finding a valid consideration for an accord. 

Your attorney contends that the Finance Officer at Fort Eustis, Vir- 
ginia, on his own initiative, placed upon the settlement voucher the 
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statement “Full and final settlement of contractor’s claim,” and that 
he tendered payment to the contractor while the claim was pending 
before the General Accounting Office. On this basis the cases of 
United States v. General Petroleum Corporation, 73 F. Supp. 225; 
and Whepley Oil Co. v. Associated Oil Co., 44 P. 2d 670, are cited 
as illustrating instances where it was held that the acceptance of a 
check offered in full payment, while negotiations for arbitration were 
being conducted, was not indicative of an accord. However, you 
appear to misunderstand where the settlement action originated in 
this situation. The voucher was prepared at Fort Eustis and for- 
warded here, uncertified, with the administrative report on your claim. 
The certification and the disallowance of the balance was the action 
of this Office. By this action, we responded on the merits to your 
claim, and the matter was no longer pending here. Payment was 
made by the Army upon our certification. In the two mentioned cases, 
the parties anticipated that a determination of the matter in dispute 
would be made elsewhere, and it was held that they did nut intend to 
arrive at an accord while the issues were pending arbitration. In this 
case the determination was made here and the Army took no action in 
connection with it, except to make the payment as directed. 

It is further contended that the restrictive endorsement placed upon 
the check indicates that you did not intend to accept the check in full 
payment of the claim. It was clear from the accompanying voucher 
that the Government’s check was tendered to you in full settlement 
of your claim, which you could not have failed to understand, as indi- 
cated by the restrictive endorsement. Under such facts, the great 
weight of authority holds, as a matter of law, that the cashing of the 
check necessarily involves an acceptance of the condition upon which 
it was tendered, for the cashing of the check would be tortious except 
on the assumption of a taking in full satisfaction. Williston on Con- 
tracts, Par. 1854 (Rev. Ed.), Restatement of Contracts, Par. 72(2), 
420(a). Also annotations at 75 ALR 905; 34 ALR 1035. It was not 
your privilege to make a new contract by restrictively endorsing the 
check so as to apply the proceeds thereof on account without obtain- 
ing the prior assent vf the Government. It was your right to accept 
the check upon the terms tendered, or to reject it, but you could not 
modify the terms of the tender by a restrictive endorsement without 
the concurrence of the party tendering the check. United States v. 
Tapor-Ideal Dairy Company, 175 F. Supp. 678; Ashland Coal & 
Coke Co. v. Old Ben Coal Corporation, 187 A. 596; also Modern Dust 
Bag Co. v. Commercial Trust Co., 104 A. 2d 378. 

You assert that there was no agreement here between responsible 
parties, since the settlement was not forwarded to the representative 
of the claimant, who was in communication with the General Account- 
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ing Office, and who could either accept or reject a settlement, but 
rather was forwarded to the Division of the Company which had per- 
formed under the contract giving rise to the claim, which Division 
was not responsible for settlement of the claim. You cite Eckert- 
Fair Const. Co. v. Capital Steel and Iron Co., 178 F. 2d 338, wherein 
it was held that no accord and satisfaction arose where the creditor’s 
auditing department accepted a check tendered in full payment, when 
the settlement was promptly rejected by the creditor upon becoming 
aware that his auditing department had accepted the check. It was 
pointed out in that opinion, however, that a party properly authorized 
to enter into a contract of accord and satisfaction may accept by way 
of ratification. For it is a well-established principle of law that upon 
acquiring knowledge of an agent’s unauthorized act, the principal 
should promptly repudiate the act. Otherwise, it will be presumed 
he has ratified and affirmed it. See Adrian v. Elmer, 284 P. 2d 599, 
603, 2 C.J.S. Agency, Par. 34(a). We are not entirely persuaded 
that the settlement check was sent to, and accepted by, a party without 
the capacity to bind you to an accord and satisfaction on your claim, 
since the check was sent to the successor of the original contractor 
and was endorsed by an officer of the original contracting firm (V. A. 
Pitzer) who, it appears from the record, was familiar with, and had 
participated in, all the prior proceedings. 

Tn any event, you retained the proceeds of the Government’s check 
from the time it was cashed in early February 1959 until October 7, 
1959, without any protest or indication of objection except that con- 
tained in the attempted restrictive endorsement. We believe that by 
this continued retention of the proceeds of the check, you have af- 
firmed the acceptance of the check on the condition that it was 
offered to you. 

You initially filed a claim here in August 1958 on a guantum meruit 
basis, for an amount which was a matter of dispute between you and 
contracting representatives of the Government. After considering the 
matter, our Claims Division issued a settlement voucher, which, in 
effect, was an offer to pay the balance stated therein in full and final 
settlement of your claim. See Baird v. United States, 96 U.S. 430. 
As with any private party engaging in commercial transactions, the 
Government may take steps to put an end to disputes and contro- 
versies attendant thereto, including settlements of accord with its 
creditors. See Maer v. United States, 128 Ct. Cl. 474, 479. You 
cashed the settlement check and retained the proceeds for nine months 
before giving any direct notice that you desired further consideration 
of your claim. It may be that you did not contemplate the effect of 
cashing and retaining the proceeds of the check as operating in dis- 
charge of your entire claim. However, it is well settled that mere 
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ignorance of legal consequences does not prevent one’s voluntary acts 
from having such consequences. See Corbin on Contracts, Par. 1279, 
Note 21. We have examined the authorities you cite in support of the 
contention that no effective accord and satisfaction was consummated 
by the cashing of the check issued pursuant to the settlement voucher 
of January 14, 1959. 

The recent case of Fastover Company v. All Metal Fabricators, Inc., 
221 Md. 428, 158 A. 2d 89, cited by your attorney, supports the 
proposition that endorsement and cashing of a check which contained 
a notation acknowledging its receipt as payment in full did not effect 
an accord and satisfaction when the amount of the check was less 
than the liquidated and undisputed claim of the payee. The claim 
involved in that case arose under a contract providing for payment 
for materials at cost plus 25 percent and labor at $5 per hour. There 
was no dispute as to the material costs or the hours of labor and the 
determination of the amount due was therefore a matter merely of 
arithmetic. In the matter in hand the amount used as the basis for 
settlement could be regarded as liquidated and certain only if the 
contract obligated the Government to pay $8,000 for the overhauling 
of each and every 6,000-pound vehicle, plus $5,000 for tear-down and 
inspection of the 10,000-pound vehicles. As pointed out above, the 
contract did not so provide, and there has never been any showing 
that the costs properly reimbursable under the terms of the contract 
equalled or exceeded the settlement figure of $125,000 pius $5,277.70 
fee. 

For the reasons discussed above, we are of the view that a valid 
accord and satisfaction has been consummated. We have, neverthe- 
less, reviewed the record pertinent to your claim and reached the 
conclusion that it would not, for reasons which should be sufficiently 
clear from the discussion of the facts contained herein, justify the 
allowance of any further part of the costs incurred under the contract. 


[ B-143497 J 


Military Personnel—Stewards Assigned to Officers Assigned 
Public Quarters—Travel Status 


The restriction against the assignment of stewards to officers who are not as- 
signed public quarters in the regulations implementing 10 U.S.C. 7579 does not 
prevent the utilization of a steward assigned to duty in public quarters of an 
officer for the performance of other authorized duties and, in the absence of 
anything in the law or regulations which would preclude the ordering of a 
steward to temporary duty for the performance of other authorized duties where 
the assignment does not constitute an assignment to an officer not assigned public 
quarters, such temporary duty for per diem purposes is proper; therefore, if an 
officer determines that it is necessary that his assigned steward accompany him 
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on tours of inspection for the performance of temporary duty which involves 
duties authorized for steward group rates, the steward may be paid per diem 
while in a travel status. 


To D. J. Wiggins, Department of the Navy, November 7, 1960: 


By fourth endorsement dated July 12, 1960, the Per Diem, Travel 
and Transportation Allowance Committee forwarded your letter of 
May 9, 1960, requesting an advance decision as to the legality of pay- 
ing a per diem allowance to Ramon I. Balajadia, SD1, 421 05 97, USN, 
under the circumstances described below. The request for decision 
was assigned PDTATAC Control No. 60-26. 

It is stated in the endorsements accompanying your letter that Bal- 
ajadia is assigned to primary duties as a steward in the public quar- 
ters of the Chief of Naval Air Training, Vice Admiral Robert Gold- 
thwaite. By orders of the Chief of Naval Air Training, T 944-60, 
dated April 29, 1960, the enlisted man was placed on temporary addi- 
tional duty for an estimated three days to visit Washington, D.C., and 
such orders stated the reason for the travel to be “Naval Matters.” 
You ask whether Mr. Balajadia is entitled to per diem in the amount 
of $10.50 in his steward capacity while traveling with Admiral Gold- 
thwaite from May 1 to 3, 1960, under the above-cited orders. 

In explanation of the enlisted man’s temporary duty assignment, the 
Chief of Naval Personnel says in a third endorsement of June 20, 
1960, to your letter, that Admiral Goldthwaite visits numerous sta- 
tions and units of his widespread command at frequent intervals, for 
inspections and other purposes, and that the admiral’s steward is as- 
signed temporary additional duties as a flight orderly and performs 
duties en route for the admiral and other passengers. Also, at points 
of delay en route, the accompanying steward is made available to the 
local BOQ mess for temporary duties. It is submitted that the utili- 
zation of the steward in the manner described serves a dual purpose 
of providing service en route for the Chief of Naval Air Training and 
his party and assistance to the station being inspected or visited. 
Based on the above, the endorsing commands recommend approval of 
the instant claim for per diem and request that Notices of Exception 
which have been issued in cases similar to this be removed. 

Paragraph C-5209 of the Bureau of Naval Personnel Manual 
quotes and implements the act of August 2, 1946, 60 Stat. 855, now 
codified in 10 U.S.C. 7579(a), with regard to assignments of steward 
in the public quarters of Navy officers, in the following language: 


C-5209. EMPLOYMENT OF STEWARD GROUP RATES 


(1) As provided by Title 10, U.S. Code, Section 7579(a)-(b), “(a) Under such 
regulations as the Secretary of the Navy prescribes, enlisted members of the 
naval service and enlisted members of the Coast Guard when it is operating as a 
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service in the Navy may be assigned to duty in a service capacity in officers’ 
messes and public quarters where the Secretary finds that this use of the mem- 
bers is desirable for military reasons. * * *” 
(2) Steward group rates may be assigned to duty only in: 
ct . ~ * 7 * s 


(e) Individual public quarters of an officer on shore only when specifically 

authorized by the Secretary of the Navy. This authorization is indicated by a 
notation on the enlisted allowance of the appropriate activity issued by the 
Chief of Naval Personnel. 
Department of Defense Directive No, 1315.9 dated February 2, 1960, 
dealing with the utilization of enlisted personnel on personal staffs 
of officers, and making direct reference to 10 U.S.C. 7579, declared as 
policy that: 

A. Enlisted personnel on the personal staff of an officer are authorized for the 
purpose of relieving the officer of those minor tasks and details which, if per- 
formed by the officer himself, would be at the expense of his primary military 
and official duties. The duties of these enlisted personnel shall be concerned 
with tasks relating to the military and official responsibilities of the officer. 
The propriety of such duties is governed by the purpose which they serve rather 
than the nature of the duties. Such duties must also further the accomplish- 
ment of a necessary military purpose. 


The provisions of SECNAV INSTRUCTION 1306.2 dated June 
15, 1960, implements the above-quoted Department of Defense direc- 
tive and provides in paragraph 5, in pertinent part, as follows: 


a. Enlisted personnel on the personal staffs of general and flag officers, and 
certain other senior officers who are in command positions, may be utilized for: 

(1) Providing essential services to such officers in the field and aboard ship. 
The purpose of such services is to assist the senior officer by relieving him of a 
multitude of details of an administrative and personal nature associated with 
his position or office, in order that he may devote the maximum of time and 
effort to more important matters relating to military planning, policy, operations, 
training, exercises or maneuvers. 


Paragraph 6c(4) of the same instruction further provides that: 


(4) Services of stewards other than those outlined in (1) through (3) above 
may be consistent with the Secretary of Defense’s policies and this Instruction 
when viewed from the standpoint of the purpose served; however, the officer 
concerned must make a determination in each instance. 

The quoted statutory and regulatory language specifically permits 
assignments of stewards in a service capacity in officers’ messes and the 
individual public quarters of officers. It appears that an authorized 
assignment of a steward to the public quarters of an officer is made 
primarily because of the position that the officer holds and, while an 
officer not assigned public quarters may not be assigned a steward, the 
restriction goes no further than that. In view of the representations 
made by the Chief of Naval Personnel in the mentioned third endorse- 
ment and the testimony concerning the utilization of stewards set 
forth in Hearings Before The Special Subcommittee On Utilization 
Of Military Manpower Of The Committee On Armed Forces, House 
of Representatives, Eighty-Sixth Congress [No. 55], pages 5343-5346, 
it seems apparent that such restriction was not intended to prevent 
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the utilization of stewards assigned to duty in the public quarters of 
an officer for the performance of other authorized duties; and, we find 
nothing in the law and regulations which would preclude the assign- 
ment of a steward to a period of temporary duty for the performance 
of such duties where the temporary duty assignment does not, in fact, 
constitute his assignment to an officer not assigned public quarters. 
Hence, if an officer determines that it is necessary that his assigned 
steward accompany him on a tour of temporary duty for the per- 
formance of temporary duty and such temporary duty involves the 
performance of duties authorized for steward group rates, we see no 
reason why the steward should not be paid per diem while he is in 
a travel status. The temporary duty involved in this case involved 
only those duties authorized for steward group rates and no basis is 
found for concluding that it is to be viewed as the assignment of a 
steward to an officer who is not assigned public quarters. 

We are returning the voucher and supporting papers to you and 
payment on the voucher is authorized, if otherwise correct. Audit 
action in similar cases will be in accord with the views expressed 


above. 


[ B-143587 J 


Military Personnel—Station Allowances—Commencement 
and Termination—Changes of Station Outside the United 
States 


A Navy member whose dependents, incident to a permanent change of station 
to a ship having a home port outside the United States, arrive at the home 
port while the member is in a travel status receiving per diem but prior to the 
arrival of the ship or prior to his reporting aboard the vessel is entitled to 
receive station allowances commencing with the arrival of the dependents. 


A Navy member who, while in receipt of travel per diem incident to a perma- 
nent change of station to a vessel having a home port outside of the United 
States, has his dependents arrive at the home port prior to his reporting to duty 
is entitled to continue to receive the travel per diem until reporting aboard the 
vessel and, although the right to station allowances is not affected, the receipt 
of travel per diem requires that the temporary lodging allowance payable 
under paragraph 4303-3 of the Joint Travel Regulations be reduced by that 
part of the allowance applicable to the member. 


The fact that a Navy member who, incident to a permanent change of station 
to a ship having a home port outside the United States, performs temporary 
duty at the home port prior to reporting aboard the vessel for duty but after 
his dependents have arrived at the home port does not affect entitlement to sta- 
tion allowances or to travel per diem. 


The entitlement of a Navy member with dependents to station allowances when, 
incident to permanent change of station orders, his departure from a shore sta- 
tion outside the United States is delayed for performance of temporary duty 
within the limits of the old station, to complete transportation arrangements, 
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because of unanticipated delay in the departure of scheduled transportation or 
for leave not involving return to the United States is not terminated, and the 
member may be paid station allowances between the date of detachment and 
the date of departure subject to paragraph 4303-2c of the Joint Travel Regula- 
tions which limits entitlement to the temporary lodging allowance to the last 
10 days preceding the date of departure of the member from the old station. 


A Navy member with dependents who, upon permanent change of station, is 
detached from a shore station outside the United States and ordered to a nearby 
point not within the limits of his old duty station but within the “vicinity,” as 
defined in paragraph 4800-3 of the Joint Travel Regulations, for temporary duty 
or to await transportation is not entitled to station allowances after the date of 
detachment from the old station, since the term “vicinity” as used in paragraph 
4300-3 is significant only in establishing the member’s dependency status for 
station allowances and such allowances which are permanent station emolu- 
ments are terminated under paragraph 4301-3 of the Joint Travel Regulations 
on the basis of the member’s departure from the permanent station so that the 
member could not receive station allowances for periods of temporary duty at 
nearby points after such departure. 


A Navy member who, upon permanent change of station, is detached from a 
vessel having a home port outside the United States and who is ordered to 
temporary duty is not entitled to station allowances between date of detachment 
and date of departure of his dependents from the home port, regardless of 
whether the place of delay is the home port or some other place, since entitle- 
ment to station allowances terminates under paragraph 4301-3a of the Joint 
Travel Regulations on the day prior to the day of the member’s departure from 
the permanent duty station in all cases, and upon detachment from the vessel 
on change of station the member is completely disassociated from his former 
duty station and there is an actual departure from such station even if he 
remains at the home port of the vessel, the status of the home port as part of his 
duty station being contingent upon an existing assignment to a vessel; however, 
upon detachment the member would acquire a travel status incident to the 
change of station and would be entitled to travel per diem. 


To the Secretary of the Navy, November 14, 1960: 


Reference is made to letter of July 7, 1960, from the Assistant 
Secretary of the Navy (Personnel and Reserve Forces), PDTATAC 
Control No. 60-25, requesting decision as to entitlement of members of 
the uniformed services to station allowances outside the United States 
under various circumstances. 

Question 1 submitted by the Assistant Secretary is as follows: 


A member upon permanent change of station is ordered to a ship having a 
home port outside the United States. He is directed to this home port for 
transportation to the ship, or to await its arrival. After the date of the member’s 
detachment from the old station and prior to the arrival of the ship, or prior to 
his reporting aboard for duty, his dependents arrive at the home port in advance 
of the member. Assuming that at the time of arrival of the dependents, and 
thereafter until reporting aboard his ship for duty, the member is in a travel 
status and entitled to travel per diem allowances, and further assuming that 
other conditions of entitlement are met, 

a. does entitlement to station allowances commence with the arrival of the 
dependents? 

b. does the member’s travel status and his assumed entitlement to travel 
per diem allowances affect his entitlement to station allowances, such as the 
rates payable for temporary lodging allowances provided in paragraph 4303-3, 
Joint Travel Regulations? 

ce. on the assumption that the permanent change of station orders involved the 
performance of temporary duty at the home port prior to reporting aboard for 
duty, would this factor change the answers to 1a. or 1b. above? 
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In his discussion of the above question, the Assistant Secretary 
refers to decision B-139216 of June 19, 1959, which, he says, held 
that the member was not entitled to the temporary lodging allowance 
at the travel per diem rate for the same period for which he was paid 
travel per diem, and to decision B-127774 of August 2, 1956, in which 
it was held that the fact that an officer is directed to perform tem- 
porary duty in a city in which he has established a home for his family 
has not been regarded as a circumstance which affects his right to per 
diem otherwise payable to him. 

Section 303(b) of the Career Compensation Act of 1949, as 
amended, 37 U.S.C. 253(b), provides that the Secretaries of the uni- 
formed services may authorize the payment to members of the uni- 
formed services on duty outside the continental United States or in 
Alaska, whether or not in a travel status, of a per diem considering 
all elements of cost of living to members and their dependents, includ- 
ing the cost of quarters, subsistence, and other necessary incidental 
expenses, provided that dependents shall not be considered in deter- 
mining per diem allowances for members in a travel status. Para- 
graph 4301-4 of the Joint Travel Regulations provides that when 
dependents arrive at or in the vicinity of the member’s permanent 
duty station outside the United States in advance of the member and 
the old station is outside the United States, entitlement to housing and 
cost-of-living allowances will commence with the day of arrival of 
dependents if on or after the effective date of the change of station 
orders, or the effective date of such orders, whichever is later. When 
the old station is in the United States, entitlement will begin on the 
day of arrival of dependents if on or after the effective date of orders 
directing the change of station, or the date of departure of the member 
from the United States, whichever is later. However, in case a vessel 
having a home port or home yard outside the United States is at a port 
in the United States on the date the member reports for duty, the date 
of reporting will be considered to be the date of departure from the 
United States. 

Paragraphs 1150-10a, 3050, and 4304 of the Joint Travel Regula- 
tions, and decisions of this Office, including B-127774 cited above, es- 
tablish (1) that a vessel is the permanent duty station of a member 
who is assigned to duty aboard such vessel; (2) that a member en 
route on permanent change of station orders is in a travel status until 
he reports aboard the vessel or reaches the port to which ordered if 
the vessel to which assigned is in port upon his arrival; and (3) that 
the home yard,and home port of the vessel are included as a part of 
the permanent duty station only insofar as concerns transportation 
of dependents and household effects and for the purpose of entitle- 
ment to station allowances. In decision B-139216, cited above, there 
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was involved a claim for temporary lodging allowance for the period 
February 9 to 27, 1956, travel per diem having already been paid 
for a portion of that period. Paragraph 4303-2a of the Joint Travel 
Regulations then in effect authorized the temporary lodging allow- 
ance for the first 45 days in an amount equal to the travel per diem 
allowance for the area regardless of whether the member was with 
or without dependents. It was held in that decision that the mem- 
ber concerned was entitled to temporary lodging allowance for the 
period while with his dependents at Pearl Harbor, Hawaii, the home 
port of the vessel to which he was being transferred, prior to further 
travel to the port where he reported aboard the vessel. On the basis, 
however, that the travel per diem and the temporary lodging allow- 
ance are provided for the same purpose, we held that the member 
could not concurrently receive in his own right temporary lodging 
allowance and a travel per diem and that the travel per diem which 
he had received would have to be refunded. Reconsidering the mat- 
ter in the light of the member’s travel status while with his depend- 
ents, the express travel per diem provisions of the regulations ap- 
plicable to such status, and the conclusion reached in the decision 
of August 2, 1956, we believe the interpretation placed upon that de- 
cision by the Assistant Secretary constitutes the proper view, that is, 
that it is the temporary lodging allowance which is not payable 
while the member is receiving a travel per diem. 

Paragraph 4303-3 of the Joint Travel Regulations currently in 
effect does not provide a single temporary lodging allowance in all 
cases but prorates the allowance among the member and his depend- 
ents and sets forth the proportions of the temporary lodging allow- 
ance applicable te the member and to the dependents and the 
allowance may be more or less than the travel per diem depending 
on the member’s dependency status. As so stated a portion of the 
allowance is attributable to the dependents as distinguished from the 
member. It is intended to reimburse the member for not only the 
increased cost attributable to his own occupancy of hotel-like ac- 
commodations for short periods but also for the increased costs of 
such occupancy attributable to his dependents. Consequently, while 
under the principle of B-139216 of June 19, 1959, the member would 
not be entitled to the portion of the temporary lodging allowance 
applicable to himself for the same periods he is in a travel status and 
entitled to a travel per diem, the portion of such allowance provided 
for his dependents would not be affected by his per diem status. 

Thus, under the facts assumed in question one, you are advised that 
(a) the entitlement to station allowances commences upon arrival of 
the dependents. As to (b), the member’s entitlement to travel per 
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diem allowance (less deductions required by paragraph 4254 of the 
Joint Travel Regulations, where applicable) continues until he re- 
ports aboard the vessel. While other station allowances would not be 
affected, it is our view that the receipt of travel per diem requires 
that the temporary lodging allowance payable under paragraph 
4303-3 of the Joint Travel Regulations be reduced by that part of 
the allowance applicable to the member himself. Concerning (c), 
the performance of temporary duty at the home port prior to report- 
ing aboard the vessel for duty would not affect the answers to parts 
(a) and (b) of the question. 

Question 2 is as follows: 


A member with dependents upon permanent change of station is detached 
from a shore station outside the United States. The member does not im- 
mediately depart from the limits of his old station (“limits’” of permanent 


duty station as defined in paragraph 1150-10(a), Joint Travel Regulations). 
Is the member entitled to applicable station allowances between the date of 
detachment and the date of departure from the limits of his old station when 
the reason for the delayed departure is 

a. performance of temporary duty within the limits of the old station? 

b. to complete arrangements for transportation? 

ec. unanticipated delay in the departure of scheduled transportation? 

d. leave (not involving return to the United States?) 

Paragraph 4301-8 of the Joint Travel Regulations provides that 
housing and cost-of-living allowances terminate on the day prior to 
the day of departure from the permanent station. The periods dur- 
ing which a member with dependents is not entitled to those allow- 
ances, as set forth in subparagraph c, do not include the periods listed 
in the question. Also, paragraph 4303-2c of the regulations provides 
that the period of entitlement to the temporary lodging allowance 
upon departure will be the last 10 days preceding the date of de- 
parture of the member from his permanent duty station in com- 
pliance with permanent change-of-station orders. Accordingly, ap- 
plicable station allowances may be paid between the date of detach- 
ment and the date of departure under the circumstances mentioned, 
limited, of course, to 10 days in the case of temporary lodging allow- 
ance. 

The third question is: 

A member with dependents upon permanent change of station is detached from 
a shore station outside the United States. The member is ordered to a nearby 
point (not within the limits of his old permanent duty station as defined in 
paragraph 1150-10(a), Joint Travel Regulations, but in the “vicinity” as de- 
fined in paragraph 4300-3 of said regulations) for temporary duty or to await 
transportation. Is he entitled to station allowances otherwise applicable be- 
tween the date of his detachment and the date of his departure from the 
vicinity ? 

It is stated that situations of this nature are perticularly numerous 
in Hawaii in the Pearl Harbor area where members are detached from 
stations such as U.S. Naval Air Station, Barbers Point, Oahu, Hawaii, 
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approximately 10 miles from Pearl Harbor. The members are di- 
rected to Pearl Harbor for transportation, no Government quarters or 
mess are available, and it is necessary for the members and their fami- 
lies to occupy hotel-like accommodations while tansportation arrange- 
ments are completed. Also, it is stated that in some instances members 
are ordered to perform temporary duty at Pearl Harbor after detach- 
ment from a nearby shore station and permanent quarters are not 
vacated nor hotel accommodations required until the end of the tempo- 
rary duty period. The term “vicinity” as used in paragraph 4300-3 
is significant only in establishing the member’s dependency status for 
station allowance purposes. Station allowances are permanent station 
emoluments terminable under paragraph 4301-3 on the basis of the 
member’s departure from the permanent station. Consequently, the 
member could not receive station allowances for periods of temporary 
duty at nearby points after such departure. 

The fourth question is: 

A member upon permanent change of station is detached from a ship having a 
home port outside the United States. He is ordered to temporary duty or to 
await transportation. Is he entitled to applicable station allowances between the 
date of detachment from the ship and the date of departure of his dependents 
from the home port if 

a. the place of delay is the home port of the ship from which detached? 

b. the place of delay was a place other than the home port of the ship from 
which detached, although the dependents are located at the home port? 

Unlike a shore station where a member might remain for a short 
period subsequent to detachment from the duty assignment for reasons 
such as those set out in question 2 above, the member detached from 
a vessel on permanent change of station is completely disassociated 
from his former duty station, and there is an actual departure from 
such station even if he remains at the home yard or home port of such 
vessel, the status of the home yard or home port as a part of his duty 
station, as provided by paragraph 4304 of the regulations, being con- 
tingent upon an existing assignment to duty aboard the vessel. Con- 
sequently, since entitlement to station allowances terminates under 
the provisions of paragraph 4301-3a on the day prior to the day of 
the member’s departure from the permanent duty station in all cases, 
he would not be entitled under the circumstances presented to station 
allowances after detachment for periods of delay for temporary duty 
or to await transportation either at the home port of the vessel from 
which detached or elsewhere. It would appear, however, that upon 
such detachment he would acquire a travel status incident to the 
directed change of station and, therefore, would be entitled to travel 
per diem allowance to the extent authorized by the Joint Travel 
Regulations. Questions 4 a and b are answered accordingly. 
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[ B-144069 J 


Military Personnel—Per Diem—Temporary Duty Aboard 
British Vessel—Exchange Officer Program 


Service performed on a British Government vessel by a Marine Corps officer 
under the exchange officer program between the United States and Great Britain 
by which the officer was integrated into the Royal Navy and was furnished 
quarters and messing facilities on the vessel—which was his post of duty— 
comparable to those available on United States Government vessels to members 
of the United States Navy performing temporary duty aboard a vessel is re- 
garded as temporary duty aboard a Government vessel within the meaning of 
paragraph 4250-8 of the Joint Travel Regulations which precludes payment of 
per diem for such temporary duty. 


To Lieutenant R. W. Ellis, United States Naval Support Activity, 
November 14, 1960: 


By second endorsement dated September 16, 1960, the Commandant 
of the Marine Corps forward your letter of August 2, 1960, with 
enclosures, requesting an advance decision as to the legality of payment 
of per diem allowances to Captain C. L. Battistone, United States 
Marine Corps, for periods during which he was aboard a foreign 
government vessel. Your request was assigned PDTATAC Control 
No. 60-32 by the Per Diem, Travel and Transportation Allowance 
Committee. 

Orders No. T-138-60, dated March 7, 1960, directed Captain C. L. 
Battistone, a United States Marine Corps officer on exchange duty 
with the British government with regular assignment to 766 Squadron, 
Royal Navy, Yeovilton, Somerset, England, to proceed to HMS Ark 
Royal for temporary additional duty on or about March 3, 1960, and 
return to his assigned station on or about July 15, 1960. During the 
period covered by the orders, the member was further directed to per- 
form temporary additional duty at the Royal Naval Air Station, 
Halfar, Malta, and at the Royal Air Force North Front, Gibraltar. 
The temporary additional duty was authorized with the understanding 
that travel arrangements would be made through the British govern- 
ment and the member would not be entitled to transportation expenses 
from the United States Government. 

Pursuant to these orders Captain Battistone left Yeovilton, Somer- 
set, on March 3, 1960, traveled to HMS Ark Royal and was aboard 
that vessel until June 21, 1960, with the exception of the periods April 
8 to 20, 1960, and May 1 to 22, 1960, when he performed duty at the 
Royal Naval Air Station, Halfar, Malta. You transmitted a copy 
of voucher No. 970, paid in your July 1960 accounts, evidencing pay- 
ment of per diem in the amount of $199.80 for the member’s travel 
time and while on temporary additional duty ashore at Malta. A 
voucher has now been submitted to you for the payment to Captain 
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Battistone of per diem allowance for the periods during which he was 
aboard HMS Ark Royal, based upon our decision of October 30, 1956, 
B-129320, 36 Comp. Gen. 344, permitting payment of per diem to a 
Naval officer during a temporary duty assignment aboard a British 
government vessel. In the instant case, however, the member was 
an exchange officer occupying a Royal Navy operational billet during 
the period in question and you have, therefore, questioned the pro- 
priety of paying per diem allowance in these circumstances. 

In the case considered in our decision of October 30, 1956, Com- 
mander James R. Brascome, United States Naval officer, was ordered 
to limited temporary duty in the course of which he went aboard 
HMS Zest at 7:00 p.m. on July 9, 1956, and left the vessel at 8:00 p.m. 
on July 11, 1956. Based upon the construction that the prohibition 
contained in paragraph 4250-8 of the Joint Travel Regulations against 
the payment of per diem to members of the uniformed services for 
temporary duty aboard a “Government vessel” has reference to United 
State Government vessels, per diem was allowed for a full day spent 
on board the British government vessel. 

The case now before us is distinguishable from that of Commander 
Brascome in that, during the period of the temporary duty here in- 
volved, Captain Battistone was serving under the Exchange Officer 
Program. General instructions relative to that program were promul- 
gated by OPNAV INSTRUCTION 5700.7 dated May 5, 1960. The 
instructions are in part as follows: 

5. Definitions and Terminology. 

a. The following items refer to EXCHANGE Personnel only: 

(1) EXCHANGE officers are personnel of the Department of the Navy and 
friendly foreign services who are assigned for duty within each other’s service 
for the mutual benefit of both services. These personnel are normally fully inte- 


grated into the host service, filling an assigned position within the chain of 
command. 


* * * * ~ + * 

(8) EXCHANGE officers will normally serve between two and three years 
at the discretion of the parent service and as consistent with the deployment and 
training schedules of the host service. The period of interchange will be ex- 
clusive of time spent in travel on taking up and returning from such duty. * * * 
While the above instructions were issued during the period of duty 
involved, it is assumed that the quoted provisions set forth the condi- 
tions under which Captain Battistone was serving and that he was 
fully integrated into the Royal Navy of Great Britain, filling an 
assigned position within the chain of command pursuant to the Ex- 
change Officer program under which Naval and Marine Corps officers 
are interchanged with friendly allied nations. The temporary addi- 
tional duty to which he was enjoined resulted from and was made nec- 
essary by the deployment for the benefit of the host country of the 
squadron to which he was assigned. While he was aboard the HMS 
Ark Royal in the status of an exchange officer performing the duties 
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of an officer of the Royal Navy the ship was his post of duty and it is 
assumed that quarters and messing facilities were available to him on 
a basis comparable to those available on United States Government 
vessels to members of the United States Navy performing temporary 
duty aboard a vessel operated by the United States Navy. In the 
absence of any evidence to the contrary, it must therefore be concluded 
that while the officer was serving with the Navy of Great Britain the 
restrictions with respect to the payment of per diem were applicable 
the same as if he had been serving with the United States Navy. 
Hence, it is concluded that the service involved was temporary duty 
aboard a Government vessel within the contemplation of paragraph 
4250-8 of the Joint Travel Regulations and payment of the per diem 
claimed is not authorized. Accordingly, the voucher submitted with 
your letter will be retained here. 


[B-143376] 


Bids—Telegraphic—Rejection 


Telegraphic bids submitted in response to an invitation which precludes the 
consideration of telegraphic bids may not be considered for award. B-116567, 
August 25, 1953, overruled. 


To the Secretary of the Army, November 15, 1960: 


Reference is made to the protest of the Cochrane Corporation 
against the ward of a contract to another bidder by the Procurement 
Office, Fort Belvoir, Virginia, under Invitation for Bids No. ENG- 
44-008-60-121, dated June 14, 1960, covering one water softener unit. 
Reports by the contracting officer concerning the protest were for- 
warded to us by the Office of the Deputy Chief of Staff for Logistics 
under dates of August 15 and October 20, 1960. | 

By the subject invitation proposals were sought on the desired equip- 
ment to be furnished within 90 days after award of the contract. 
Paragraph 2(a) of the Terms and Conditions of the invitation pro- 
vides, in part, that telegraphic bids will not be considered unless au- 
thorized by the invitation. No such authority was issued by the pro- 
curement officials. 

Two bids in proper form were timely received in the administrative 
office, including that of the protesting bidder. However, on June 23, 
1960, one day preceding the date fixed for the opening of bids, L. A. 
Water Conditioning, Inc., notified the contracting officer by telegram 
that it was dispatching, via airmail special delivery, an offer to deliver 
the specified equipment for $8,708. The telegram arrived the same 
day, but the referred-to proposal was not received until June 27, 1960. 
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No one of the three bids complied with the delivery reqirements of 
the invitation. The contracting officer’s report dated October 7, 1960, 
states that under those circumstances consideration of all bids, and 
acceptance of the best available substitute, was undertaken pursuant 
to the holding in our decision of February 2, 1955, 34 Comp. Gen. 364. 
Also, the bid of L. A. Water Conditioning, Inc., based upon its tele- 
graphic communication, was considered and accepted on June 29, 
1960, being the lowest of the three proposals, on the basis of the con- 
clusion reached in our unpublished decision, B-116567, dated August 
25, 1953, notwithstanding the prohibition against consideration of tele- 
graphic bids, previously mentioned, as set forth in the terms and con- 
ditions of the invitation. In the latter decision it was concluded that 
the provision in the invitation, that telegraphic bids would not be con- 
sidered, could be waived as an informality in that particular case, since 
the reason for the rule (an advantage over other bidders) did not 
exist. However, since the date of that decision we have had several 
occasions to consider cases involving the same question and it has been 
uniformly held that telegraphic bids, unless authorized, should be 
rejected. Although the decision, B-116567, of August 25, 1953, has 
not heretofore specifically been overruled, we are of the opinion that 
where an invitation precludes the consideration of telegraphic bids, 
any such bids should be disregarded. We feel that this rule, if uni- 
formly followed, will best serve the interests of the United States, as 
well as all potential suppliers to the Government, and therefore the 
decision, B-116567, of August 25, 1953, should no longer be followed. 

In the circumstances of this case we do not feel that the legality of 
the award should be further questioned. A copy of this decision is 
being sent to the protesting bidder. 


[ B-144086 J 


Military Personnel—Reenlistment Bonus Recoupment— 
Discharge Change 


Under the reenlistment bonus recoupment provisions of 37 U.S.C. 238(a) and 
239(f) applicable to members of the uniformed services who voluntarily or as 
the result of their own misconduct fail to complete their terms of enlistment, 
a change in the type or nature of a discharge from other than honorable to 
general under honorable conditions or to honorable when the member’s separa- 
tion from the service actually resulted from the individual’s own misconduct 
is not sufficient to overcome the reason for separation—misconduct—and, there- 
fore, recoupment of the bonus is required under the law; however, if the military 
record of the member is further corrected under 10 U.S.C, 1552 to show that 
the individual was not separated by reason of his own misconduct, recoupment 
is not required. 
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A correction of the military records of a member of the Army changing an other 
than honorable discharge imposed by a court-martial sentence—which under 
paragraph 9-82(9) Army Regulations 37-104 is a basis for recoupment of any 
unearned reenlistment bonus—to a general or honorable discharge constitutes 
a rescission of that part of the sentence of court-martial which imposed the 
original discharge under other than honorable conditions and, unless there has 
been a corresponding correction of the individual’s basic military records alter- 
ing the reason for separation when the separation was, in fact, the result of 
the person’s own misconduct, no right to retain the unearned reenlistment 
bonus arises as a result of the correction. 


The correction of military records under 10 U.S.C. 1552 to change a bad conduct 
discharge of a member of the uniformed services to a certificate of general 
discharge has not altered the fact that the member’s separation from the 
service was the result of his own misconduct and, therefore, such change does 
not give rise to any right to retain any part of the unearned reenlistment bonus 
paid to the member. 


To Lieutenant Colonel R. H. MacPherson, Department of the Army, 
November 15, 1960: 


Reference is made to your letter of July 12, 1960 (forwarded here 
on September 23, 1960, under D.O. No. 534, allocated by the Depart- 
ment of Defense Military Pay and Allowance Committee) requesting 
decision on certain questions which have arisen regarding the propriety 
of recouping reenlistment bonus in the circumstances related in your 
letter. 

The statutory provisions involved are codified in Title 37, U.S. Code, 
1958 Edition. Section 238(a), in pertinent part, provides that under 
such regulations as may be approved by the Secretary of Defense (or 
the Secretary of the Treasury with respect to Coast Guard personnel) 
any person to whom a reenlistment bonus is paid as therein pre- 
scribed— 

* * * and who voluntarily or as the result of his own misconduct, does not 
complete the term of enlistment for which the bonus was paid, shall be liable to 
refund such part of such bonus as the unexpired part of such enlistment bears to 
the total enlistment period for which such bonus was paid. 

A similar provision is made in section 239(f) with respect to recoup- 
ment of the reenlistment bonus prescribed in section 239(a). Thus, 
under express statutory language refund is required when a member 
voluntarily or as the result of his own misconduct fails to complete 
the service requirements. In such a case, refund must be made of 
such part of the bonus as the unexpired portion of the enlistment (or 
authorized extension of such enlistment) bears to the total enlistment 
period for which the bonus was paid. Compare 33 Comp. Gen. 513. 

As an example of the problems giving rise to the several questions 
presented by you, there has been submitted an adjustment voucher, 
with supporting papers, in the case of a member of the Army who 
entered the service on January 22, 1952, and was honorably dis- 
charged on November 17, 1954. He reenlisted the next day for six 
years and was paid a reenlistment bonus on that basis. Because of 
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being absent without leave from April 16, 1955, to August 14, 1955, 
he was sentenced in General Court-Martial Order No. 155, dated 
September 9, 1955, to a bad conduct discharge, to forfeit all pay and 
allowances and to be confined to hard labor for six months. Recoup- 
ment of the unearned bonus was entered as a debit on the military 
pay record closed at the date of his discharge, no collection being 
accomplished, however, due to his excessive indebtedness to the United 
States. The matter has since been referred to this Office as an un- 
collectible item and is now pending here under our Claims Division file 
No. Z-1703120. It appears that the military records of the member 
have now been corrected, under authority of 10 U.S.C. 1552, to show 
him to have been separated from the military service on a certificate 
of general discharge in lieu of the bad conduct discharge awarded 
him on September 29, 1955. 

You also refer to the case of another member who was discharged 
on November 1, 1956, under conditions other than honorable (un- 
desirable) as provided in paragraph 1c, Army Regulations 635-208 
(Undesirable Habits and Traits of Character) because of unfitness. 
In that case the Army Discharge Review Board, acting under au- 
thority of 38 U.S.C. 693h (now 10 U.S.C. 1553), concluded that he 
should receive a general discharge for the convenience of the Gov- 
ernment under the provisions of Army Regulations 635-205. On April 
23, 1958, the Secretary of the Army directed that his discharge be 
changed to general under honorable conditions. 

You further refer, in the second instance, to the refundment ac- 
complished on voucher No. 129063, October 1959 accounts of J. L. 
Whipple, of the amount that was applied on the military pay record 
closed at date of discharge in partial liquidation of the reenlistment 
bonus paid to him, noting in particular that such action was based 
on the apparent acquiescence by the Claims Division of this Office in 
the conclusion reached by the Office of The Judge Advocate General 
of the Army in decision of September 2, 1959 (JAGA 1959/5741) 
that he was entitled to retain the reenlistment bonus paid to him by 
reason of the change in his discharge. It is pertinent to mention at 
this point, however, that this Office, when subsequently required to 
consider the same case, reached a different conclusion based on a re- 
port dated January 12, 1960, from The Adjutant General of the 
Army to the effect that Department of the Army records show his 
discharge from the service was for the reason that “he gave evidence of 
habits and traits of character manifested by amoral trends and pos- 
sessed unclean habits, including repeated venereal infection.” In 
such circumstances we concluded that he had, in fact, been discharged 
for reasons constituting misconduct and, hence, that the change made 
by the Review Board in the type of his discharge from under condi- 
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tions other than honorable to a general discharge under honorable 
conditions did not relieve him of liability for the unearned portion 
of the reenlistment bonus. In view of his financial situation the debt 
appears to be uncollectible at the present time and the matter now is in 
abeyance. 

You point out that there are no clear guidelines in the departmental 
regulations regarding the recoupment of unearned reenlistment bonus 
when a member is given a general discharge and, in this connection, 
you state that paragraph 9-82, Army Regulations 37-104 (listing 
separations requiring recoupment), contains no reference to a general 
discharge and that paragraph 9-83 provides that an enlisted member 
who is discharged for any reason not listed in paragraph 9-82 is not 
required to refund the bonus or any part of such bonus. Accordingly, 
you present the following questions: 

a. Should reenlistment bonus be recouped in any instance where correction 
has been made to change a discharge from other than honorable to general, gen- 
eral under honorable conditions or honorable? 

b. Is reenlistment bonus recoupable if an individual receives a general dis- 
charge initially regardless of whether or not his records have been corrected by 
either Board? 

ce. Paragraph 9-82(9), AR 37-104, lists a sentence of court-martial as a pre- 
requisite for recouping bonus. Is it to be assumed, when a discharge other than 
honorable is received as a result of a court-martial and it is later corrected to 
general or honorable, that so much of the sentence originally directing the dis- 
honorable discharge (etc.) is rescinded? If so, does this have the effect of 


taking the person out of the category of paragraph 9-82(9) as far as recoupment 
of the bonus is concerned ? 


Under the clear terms of 37 U.S.C. 238(a) and 239(f) recoupment 
of reenlistment bonus is required in every case where the individual 
concerned voluntarily or as the result of his own misconduct does not 
complete the term of enlistment for which the bonus was paid. In 
decision of November 17, 1959, 39 Comp. Gen. 377, we pointed out 
that in view of the enactment of the recoupment provision on the 
premise that it was not intended that recoupment would be required 
where the discharge “is occasioned by circumstances beyond the con- 
trol of the member,” it seems reasonably clear that Congress did not 
contemplate that the term “voluntarily” should be given a strict and 
inflexible meaning, particularly since the recoupment would be made 
under such regulations as may be approved by the Secretary of De- 
fense. On the other hand, with respect to cases of separation from the 
service by reason of the individual’s own misconduct, we stated in 
our letter of December 17, 1959, B-140915, addressed to the Secretary 
of Defense, that while the change in the type of character of discharge 
in the cases there considered from undesirable to general “may re- 
lieve the former members of the disabilities attaching to undesirable 
discharges, the change does not destroy the existing fact that their 
separation from the service was the result of their own misconduct.” 
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It was further pointed out that there are many acts of a member 
which may be regarded as misconduct, but which may not be con- 
sidered when determining the type of discharge to be issued and that 
while a general discharge may abate whatever disability flows from an 
undesirable discharge, it cannot in the nature of things eradicate the 
fact which was the actual cause of separation. We further stated that 
the members there concerned had “failed to complete their enlistments 
because of their own misconduct and for that reason fall squarely 
within the provision of the statute which makes them liable for the un- 
earned portion of reenlistment bonus received. Although their gen- 
eral discharges are cited to be under the provisions of AR 635-205 for 
the convenience of the Government, the facts and circumstances are 
controlling and the modification of the discharges does not remove 
disabilities imposed by law which are conditioned on such facts.” 

Also, we further stated in our letter of December 17, 1959, that some 
of the apparent difficulties in determining whether recoupment of re- 
enlistment bonus is proper seem to stem “from the effort to fit the re- 
enlistment bonus recoupment regulations into the framework of ex- 
isting but unrelated regulations pertaining to discharge of enlisted 
members” and that whether the separation of a member is to be con- 
sidered as a voluntary noncompletion of an enlistment within the 
meaning of the statute “must be decided from the facts and circum- 
stances surrounding each case.” We also stated that whether an early 
discharge is to be deemed a result of misconduct “must be determined 
from the factual circumstances in each case and cannot be decided 
from the type or nature of the discharge certificate issued.” 

Thus, in answer to question a, it may be stated that if the separation 
from the service actually results from the individual’s own miscon- 
duct, a mere change in the type or nature of discharge from other than 
honorable to general under honorable conditions or honorable would 
not be sufficient to overcome the basic reason for separation and in 
such circumstances recoupment of the unearned portion of reenlist- 
ment bonus would be required by law. However, if the military 
records of the individual concerned in such a case are further cor- 
rected, under authority of 10 U.S.C. 1552, so as to show that the 
individual was not separated by reason of his own misconduct, re- 
coupment of the reenlistment bonus would not be required. 

The fact that the individual concerned was initially separated from 
the service with a general discharge would not entitle such person to 
retain any unearned reenlistment bonus if his separation from the 
service in fact resulted from his own misconduct. Question 3 is an- 
swered accordingly. 

In question ¢ you refer to paragraph 9-82(9), Army Regulations 
37-104, which lists a separation from the service by sentence of court- 
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martial as a basis for the recoupment of reenlistment bonus. Your 
question in connection with this provision is whether it may be as- 
sumed, when a discharge other than honorable is received as a result 
of a court-martial and it is later corrected to a general or honorable 
discharge, that so much of the sentence originally directing the dis- 
honorable discharge is rescinded and, if so, whether this would have 
the effect of taking the person out of the category of paragraph 9-82 
(9) with respect to recoupment of reenlistment bonus. The correction 
of the military record in the circumstances above outlined which 
changes the type of discharge from other than honorable to a general 
or honorable discharge constitutes a rescission of that part of the 
sentence of court-martial which imposed the original discharge under 
other than honorable conditions. However, as pointed out above, a 
mere change in the type of discharge granted without a corresponding 
correction in the individual’s basic military records altering the reason 
for separation from the service when such separation was, in fact, the 
result of the person’s own misconduct would not give rise to any right 
to retain a reenlistment bonus. Question ¢ is answered accordingly. 

In the case of the member the record shows that he was separated 
from the military service (by reason of being absent without leave 
from April 16, 1955, to August 14, 1955, inclusive) pursuant to a 
sentence of general court-martial directing a bad conduct discharge 
and imposing forfeiture of all pay and allowances and confinement to 
hard labor for six months. A copy of memorandum prepared for The 
Adjutant General of the Army dated November 4, 1959 (part of 
enclosure (1) to your letter) discloses that the Assistant Secretary 
of the Army (Manpower, Personnel and Reserve Forces) directed, 
under authority of 10 U.S.C. 1552, that all Department of the Army 
records of the member be corrected “to show him to have been sep- 
arated on a Certificate of General Discharge from the Army of the 
United States, dated 29 September 1955” and that the Department of 
the Army issue to him a “Certificate of General Discharge” from the 
Army of the United States, dated September 29, 1955, in lieu of the 
Bad Conduct Discharge of the same date. It will be noted that the 
change from a bad conduct discharge to a certificate of general dis- 
charge has not altered the fact that his separation from the military 
service was the result of his own misconduct and, hence, no basis is 
presented to allow him to retain any part of the unearned reenlistment 
bonus. Compare decisions of August 23, 1954, 34 Comp. Gen. 93, zd. 95. 

The voucher stated in favor of the member and received as part of 
enclosure (1) to your letter is returned. 
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[ B-132815 J 


Claims Against the United States—Judgments by Court of 
Claims—Interest 


To construe the provision in 28 U.S.C. 2517 for payment of interest on judg- 
ments rendered by the Court of Claims against the United States as a blanket 
authorization for payment of interest on all judgments would not be in consonance 
with the rule in 28 U.S.C. 2516(a) that interest on claims against the United 
States cannot be recovered in the absence of an express provision for interest 
in a statute or a contract and would make the specific provisions for interest 
on Court of Claims judgments in 28 U.S.C. 2516(b) and in 31 U.S.C, 227 of little 
significance; therefore, payment of interest on a Court of Claims judgment 
against the United States, which did not provide for any interest payment, may 
not be regarded as authorized by law under 28 U.S.C. 2517 and, in the absenee 
of specific authorization, payment of interest is not proper. 


To Frederick A. Ballard, November 16, 1960: 


Your letter of October 14, 1960, requests review of the action of 
our Claims Division, dated October 7, 1960, which disallowed the 
claim of Russell & Company, Inc., for interest on the judgment entered 
by the Court of Claims in Russell & Company, Inc. v. United States, 
Ct. Cl. No. 314-57, decided June 23, 1960. 

The judgment involving a claim for breach of contract was entered 
June 23, 1960, for the sum of $575,000. Payment thereof, and other 
designated judgments against the United States, is provided for by 
the Second Supplemental Appropriation Act, 1961, 74 Stat. 821, ap- 
proved September 8, 1960. The act appropriates funds for the pay- 
ment of the judgments, including “such amounts as may be necessary 
to pay interest (as and when specified in such judgments or provided 
by law).” It further provides “That unless otherwise specifically 
required by law or by the judgment, payment of interest wherever 
appropriated for herein shall not continue for more than thirty days 
after the date of approval of this Act.” 

The judgment in favor of Russell & Company, Inc., does not pro- 
vide for the payment of interest. Interest on the judgment is claimed 
as a matter of law, from the date of judgment entry, June 23, 1960, to 
the date of payment but not beyond October 8, 1960, the cut-off date 
prescribed by the Appropriation Act. 

The appropriation is for the payment of interest when “provided 
by law.” Section 2516(a) of Title 28, United States Code, states that 
interest on a claim against the United States shall be allowed in a 
judgment of the Court of Claims “only under a contract or Act of 
Congress expressly providing for payment thereof.” The section 
sets forth the traditional rule that interest on claims against the 
United States cannot be recovered in the absence of an express provi- 
sion to the contrary in the relevant statute or contract. United States 
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v. Thayer-West Point Hotel Co., 329 U.S. 585, 588. The rule em- 
bodied in section 2516(a) is “a complete one covering all types of 
claims, including those arising out of preexisting judgments.” United 
States v. N.Y. Rayon Importing Co., 329 U.S. 654, 661. That the 
section is applicable to Court of Claims judgments has been specifically 
held in United States v. Eastport Steamship Corporation, 255 F. 2d 
795, 804. The United States Court of Appeals, Second Circuit, 
stated: “In United States v. New York Rayon Importing Co. * * * 
the Supreme Court held that the predecessor of section 2516(a) 
applied not only to original claims against the United States but also 
to judgments obtained against it. Although in that case the action 
in the Court of Claims was founded upon a judgment of the Customs 
Court, the rationale underlying the Supreme Court’s decision applies 
equally to judgments rendered by the Court of Claims.” 

It is contended that section 2517, Title 28, United States Code, pro- 
vides for the payment of interest on Court of Claims judgments 
against the United States. That section states: 

(a) Every final judgment rendered by the Court of Claims against the United 
States shall be paid out of any general appropriation therefor, on presentation 
to the General Accounting Office of a certification of the Judgment by the clerk 
and chief judge of the court. 

(b) Payment of any such judgment and of interest thereon shall be a full 
discharge to the United States of all claims and demands arising out of the 
matters involved in the case or controversy. 

We do not construe the section, particularly subsection (b), as a 
blanket congressional authorization for the payment of interest on 
Court of Claims judgments against the United States. Congress has 
authorized payment of interest on such judgments (1) when affirmed 
by the Supreme Court after review on petition of the United States 
(28 U.S.C. 2516(b)), and (2) where it is determined that a claim on 
account of which the Government withheld payment of the judgment 
is without merit (31 U.S.C. 227). Where Congress has authorized 
the payment of interest on judgments it has expressly provided there- 
for in consonance with section 2516(a). See 31 U.S.C. 724a. To 
view section 2517 as a blanket authority for the payment of interest 
would do violence to the provisions of section 2516(a) and ascribe 
little significance to section 2516(b) and section 227. Rather, we read 
section 2517 as merely stating the effect that payment of a judgment, 
including interest where authorized, shall have. Cf. Edgar M. Car- 
penter v. United States, 123 Ct. Cl. 517, 520. That this is the purpose 
of the section, and not the blanket authorization for payment of 
interest, is apparent upon looking to the source from which the present 
subsection (b) stems, section 285, Title 28, United States Code, 1940 
edition. The earlier section provides: 


The payment of the amount due by any judgment of the Court of Claims, and 
of any interest thereon allowed by law, as provided by law, shall be a full 
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discharge to the United States of all claim and demand touching any of the 
matters involved in the controversy. 

In light of the foregoing, and as there appears to be no congres- 
sional authorization for the payment of interest in this case, the dis- 
allowance of the claim is sustained. 


[ B-144057 J 


Military Personnel — Foreign Duty Pay — Philippines — 
Status 


Since section 206 of the Career Compensation Act of 1949, 37 U.S.C. 237, clearly 
authorizes payment of foreign duty pay to enlisted members of the uniformed 
services while on duty in any place beyond the continental limits of the United 
States or in Alaska, an enlisted member on duty in the Philippines is entitled 
to foreign duty pay regardless of his status as a Philippine national or his resi- 
dence in the Philippines, the restriction in section 729 of the Department of 
Defense Appropriation Act, 1955, against payment of foreign duty pay to enlisted 
members who are residents of the United States territory or possession in which 
they are serving, not being applicable to the Philippines. 


To Major E. L. Gipson, Department of the Air Force, November 16, 
1960: 


By letter dated September 21, 1960, the Deputy Director of Ac- 
counting and Finance, United States Air Force, forwarded your letter 
of August 24, 1960, requesting advance decision as to the propriety 
of payment of foreign service pay from July 20, 1960, to Airman First 
Class Vicente Tumaghap, AF 10304258, a Philippine National, who 
is serving on duty at Clark Air Base, Philippines. Your request was 
assigned Air Force Request No. DO-AF-531 by the Military Pay and 
Allowance Committee, Department of Defense. 

You say that Headquarters, Air Force Accounting and Finance 
Center, Denver, Colorado, in their letter of July 20, 1960, recom- 
mended that payments of foreign service pay to Airman Tumaghap, 
whose place of residence is the Philippines, be discontinued. How- 
ever, since the Philippines no longer is a “Territory” of the United 
States, you doubt that the provisions of Paragraph 21001b, Air Force 
Manual 177-105, would restrict Airman Tumaghap’s entitlement to 
foreign service pay. 

We have found no law or regulation prohibiting or restricting 
additional pay for foreign service duty to enlisted members of the 
Armed Forces of the United States serving on active duty in the 
Philippines. Rather, it has been observed that temporary legislation 
enacted during World War II and permanent legislation enacted 
thereafter, cited below, provided for the payment of foreign service 
pay to enlisted personnel serving in that foreign country. 
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Under the provisions of section 18 of the act of March 7, 1942, 
56 Stat. 148, 37 U.S.C. 102 (1946 Ed.), members of the military and 
naval forces were entitled to percentage increases in their base pay for 
periods of service while on duty in any place beyond the continental 
limits of the United States or in Alaska. By section 12 of the act of 
October 6, 1945, 59 Stat. 542, 37 U.S.C. 102 (1946 Ed.), section 2 was 
made permanent legislation. 

Payment of foreign duty pay was continued for enlisted personnel 
by section 206 of the Career Compensation Act of 1949, 63 Stat. 811, 
37 U.S.C. 237, under which entitlement to the foreign duty pay is on 
the basis of fixed monthly rates by grade. That section provides in 
pertinent part that: 

Under such regulations as the President may prescribe, enlisted persons of the 

uniformed services entitled to receive basic pay shall, in addition thereto, while 
on sea duty or while on duty in any place beyond the continental limits of the 
United States or in Alaska, be entitled to receive pay at the following monthly 
rates * * * 
By section 729 of the act of June 30, 1954 (Department of Defense 
Appropriation Act, 1955), 68 Stat. 355, 37 U.S.C. 237a, an enlisted 
member who is a resident of a United States Territory or possession 
is excluded from receiving the benefits of section 206 during such 
time he is serving on duty in the Territory or possession of which he 
is resident. 

Pursuant to the authority contained in section 206, there was pro- 
mulgated Executive Order No. 10168, dated October 11, 1950, 15 FR 
6877, as amended by Executive Order No. 10821, dated May 20, 1959, 
24 FR 4123. Also, the several military departments of the Depart- 
ment of Defense have issued regulations for guidance of their per- 
sonnel, the applicable regulations as affecting Air Force personnel 
being paragraphs 21001, e¢ seg., Air Force Manual 177-105 of July 
1, 1960. 

In decision of April 17, 1942, 21 Comp. Gen. 932, 937, we held that 
foreign service pay pursuant to the provisions of section 18 of the 
act of March 7, 1942, may be paid to Philippine Nationals in the 
United States Navy (Insular Force) serving on duty in the Philip- 
pines, solely on the basis of their status as enlisted men in the Regular 
Navy of the United States. Compare decision of March 11, 1947, 26 
Comp. Gen. 665, holding that members of the National Guard of 
United States territories and possessions were entitled to foreign 
service pay while participating in exercises or performing duties 
prescribed in sections 94, 97, or 99, 32 U.S.C. 63, 64, and 65 (1952 Ed.), 
of the National Defense Act, as amended, without regard to their 
place of nativity or residence. 

Since the language of section 206 of the Career Compensation Act 
of 1949, like that in section 18 of the act of March 7, 1942, provides 
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for the payment of the foreign service pay to enlisted members “while 
on duty in any place beyond the continental limits of the United 
States or in Alaska,” it is reasonably clear that Airman Tumaghap, as 
a member of the United States Air Force, is entitled to the additional 
pay regardless of his status as a Philippine National or his residence 
in the Philippines. The provisions of section 729 of the act of June 
80, 1954, are not for application in his case, since the Philippines no 
longer is a possession of the United States. Cf. decision of April 20, 
1959, 38 Comp. Gen. 710. 

Accordingly, you are advised that Airman Tumaghap is entitled 
to receive the additional pay for foreign service from date of discon- 
tinuance. The military pay order received with your letter is returned 
herewith. 


[B-144371] 


Bids — Late — Telegraphic Bids — Normal v. Abnormal 
Delays 


The “normal, usual and foreseeable delays” which bidders, who transmit bids 
or modifications by telegraph, must take into account before their late bids may 
be cunsidered on the basis of having been delayed for an abnormal period of time 
by the telegraph company are those delays which might be expected or antici- 
pated in the normal routine by which the telegraph company accomplishes deliv- 
ery; therefore, a telegraphic bid modification which was transmitted from New- 
tonville, Massachusetts, 40 minutes before bid opening, but which was not 
received in the New York City bid opening office until 10 minutes after opening, 
having taken 50 minutes in transmission, may not be regarded as having been 
abnormally delayed to be considered for award. 


To B. J. Katz, Department of the Navy, November 16, 1960: 


Reference is made to your letter of November 1, 1960, requesting a 
decision as to whether a telegraphic modification of the bid of Franchi 
Construction Company, Inc., should be considered for award under 
Specification No. 26755/59. 

The invitation issued by the Department of the Navy, Bureau of 
Yards and Docks, Area Public Works Office, 633 Federal Office Build- 
ing, 90 Church Street, New York 7, New York, requested bids to be 
received until 3:00 p.m., EDT, on October 20, 1960, for the construc- 
tion of Undersea Warfare Research Building at the U.S. Navy Under- 
water Sound Laboratory, Fort Trumbull, New London, Connecticut. 

Subparagraphs 5(d) and 7(b) of the Instructions to Bidders (con- 
struction contracts), Standard Form 22, revised March 1953, which 
accompanied the invitation, advised all bidders as follows: 


5(d) Unless specifically called for, telegraphic bids will not be considered. 
Modification by telegraph of bids already submitted will be considered if received 
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prior to the time fixed in the Invitation for Bids. Telegraphic modifications shall 
not reveal the amount of the original or revised bid. 
. “ * * * * s 


7(b) Subject to the provisions of paragraph 5(d) of these instructions, bids or 
bid modifications which were deposited for transmission by telegraph in time for 
receipt, by normal transmission procedure, prior to the time fixed in the Invita- 
tion for Bids and subsequently delayed by the telegraph company through no 
fault or neglect on the part of the bidder, will be considered if received prior to 
the award of the contract. The burden of proof of such abnormal delay will be 
upon the bidder and the decision as to whether or not the delay was so caused 
will rest with the officer awarding the contract. 


The record shows that at 3:00 p.m., EDT, on October 20, 1960, a 
total of 15 bids had been received, including a bid by Franchi Con- 
struction Company, Inc. During the course of the opening of the bids, 
or after all bids had been read but before the bidders present had left 
the scene, a telegraphic modification of the bid of Franchi Construc- 
tion Company, Inc., was delivered to the bid room. An announcement 
was made that a telegraphic modification of a bid had been received 
which did not affect the relative standing of the bidders but that the 
text of the modification would not be made public until a determina- 
tion was made as to whether it could be accepted because of its late 
arrival. The Franchi bid, as timely submitted, quoted a price of 
$2,500,000. It is alleged, and it is clear from the record, that this bid 
was only a tentative figure and that it was the intention of Franchi to 
modify the bid prior to the opening. The other bids received are all 
in the neighborhood of $4,000,000. 

At approximately 3:30 p.m., on October 20, 1960, Franchi communi- 
cated by telephone with the Area Public Works Office to ascertain the 
results of the bidding. Franchi was advised that the telegram modi- 
fying their bid was not received until 3:10 p.m., and that the telegram 
was not for consideration unless evidence was submitted showing that 
the delay was occasioned by the Telegraph Company and was not due 
to the fault of Franchi. 

With respect to the facts concerning the telegram, there is no dis- 
pute. The message was received over the telephone in the Newton- 
ville, Massachusetts, Office of Western Union at 2:20 p.m., on October 
20, 1960, 40 minutes before the time designated for the opening of the 
bids. The telegram, marked RX, was transmitted from Newtonville 
on its way to New York at 2:28 p.m., and was received at the Delivery 
Branch, Barclay Street Office, New York, at approximately 2:55 p.m. 
It was dispatched by messenger to Room 633, 90 Church Street, wherc 
it was delivered to the Area Public Works Office at approximately 3:10 
p-m., an overall elapsed time of approximately 50 minutes. 

In an affidavit of October 26, 1960, by Pasquale Franchi, President 
of the Franchi Construction Company, Inc., there are set forth the 
facts concerning the transmission of the telegram, and it is averred 
that he inquired of Western Union prior to sending the telegram 
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whether or not a telegram sent to 90 Church Street, New York, New 
York, would be received before 3 :00 o’clock and was told that it would 
so arrive. It is averred that a test telegram was sent at the identical 
time 2:20 p.m., on October 24, 1960, to the Continental Casualty In- 
surance Company in New York and that the telegram was received in 
the New York Office of Western Union at 2:45 p.m. It is further 
averred that Franchi had an agent walk from the Delivery Branch 
in New York to Room 633, Federal Office Building, 90 Church Street, 
obeying traffic regulations and making no special effort to speed, and 
that it took the agent approximately five minutes to accomplish the 
journey. Also, statements by Western Union officials in Boston were 
submitted to the effect that the telegram sent at the time and under 
the circumstances it was sent should normally have been delivered to 
the addressee prior to the time designated for the bid opening. 

By telegram of October 28, 1960, the Bureau of Yards and Docks 
advised Franchi that, in accordance with a ruling by this Office in a 
similar case, B—141603, dated February 12, 1960, 39 Comp. Gen. 586, 
as a late bidder, he had the burden of proving that the message was 
sent sufficiently ahead of the bid opening time to allow for any normal, 
usual, or foreseeable delays, and that the failure of the telegram to 
arrive by bid opening time was due solely to abnormal delay in trans- 
mission. It is further stated that the evidence submitted by Franchi 
failed to establish “abnormal delay in transmission”, and that the 
modification of the bid would be disregarded unless further evidence 
was submitted. 

The attorney for Franchi protests the ruling by the Bureau of 
Yards and Docks on the basis that the 39 Comp. Gen. 586 decision is 
not applicable and the case that actually controls in this particular 
matter because of the similarity in the factual situation is our deci- 
sion of February 23, 1956, 35 Comp. Gen. 468. 

In the latter decision, 35 Comp. Gen. 468, and prior similar decisions, 
very little, if any, distinction was made between late telegraphic bids 
or modifications and late mail bids. The rule followed in both in- 
stances was that the evidence must show that the late bid or modifi- 
cation was sent in sufficient time to have reached the designated office 
by the time specified for the bid opening; that the delay was due to no 
fault of the bidder; and that there was no possibility of collusion, 
favoritism, or unfair advantage of the other bidders. However, in 
decision of March 10, 1958, 37 Comp. Gen. 595, sustained under date of 
April 15, 1958, a distinction was made between telegraphic and mailed 
bids. The distinction was based on the following facts: 

The Postal Service is a Government instrumentality, and it may be considered 
that the Government is, in a sense, responsible for failure of a mailed bid to 


arrive on time and therefore should not impose the risk of delay on a bidder. 
Collection, despatching, and delivery of mail are on fixed schedules largely inde- 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 293 


pendent of volume, and, ordinarily, it can readily be determined whether the 
failure to arrive on time was due solely to a delay in the mails for which the 
bidder was not responsible. The telegraph companies are private public service 
corporations and it is understood that no time of delivery will be guaranteed and 
that delivery at all times is dependent on operating conditions and volume of 
business, which varies constantly from hour to hour and day to day. 


Pursuant to the decisions of March 10 and April 15, 1958, the Armed 
Services Procurement Regulation, Section 2-303, covering late bids 
was modified under date of October 1, 1959, by adding Section 2-303.4 
to cover the distinction between late mailed and telegraphic bids and 
set forth the conditions under which late telegraphic bids would be 
considered as follows: 

2-303.4 TELEGRAPHIC BIDS. A late telegraphic bid shall be presumed to 
have been filed with the telegraph company too late to be received in time, ex- 
cept where the bidder demonstrates by clear and convincing evidence which 
includes substantiation by an authorized official of the telegraph company that 
the bid, as received in the office designated in the invitation for bids, was filed 
with the telegraph company in sufficient time to have been delivered on time 
by normal transmission procedure, so as not to have been late. 

Section 2-305 of ASPR, provides that in determining whether late 
modifications or withdrawals of bids should be considered effective, the 
rules stated for late bids in ASPR 2-303.3 through 2-303.5 shall apply. 

In 39 Comp. Gen. 586, after setting forth the above-quoted pro- 
visions of the Armed Services Procurement Regulation, it was held: 


The general rule is that telegraphic modifications of bids should be received 
prior to the time set for bid opening. Exceptions to the rule tend to prejudice 
the rights of other bidders, and it is therefore incumbent upon any bidder who 
seeks to invoke an exception to prove that he is entirely without fault or negli- 
gence in transmitting a late modification to his bid. As indicated at 35 Comp. 
Gen. 426, the late bidder’s lack of knowledge of other bids is not enough. The 
telegraphic bid modification must have been deposited in time for receipt, by 
normal transmission procedure, prior to the time fixed in the invitation for bids, 
and where there is subsequent delay by the telegraph company through no fault 
or neglect on the part of the bidder, that delay must be abnormal delay or time 
beyond that usually required by normal transmission procedure, the burden of 
proof of which is placed upon the bidder. Under this exception it is not sufficient 
for a late bidder to show that his message could have been transmitted and re- 
ceived under optimum conditions. He must show that his message was deposited 
sufficiently ahead of bid opening time to allow for any normal, usual, or fore- 
seeable delays, and that its failure to arrive before bid opening time was due 
solely to abnormal delay in transmission. [Italics supplied.] 


We believe the conclusion reached in that decision is in accordance 
with current procurement regulations and sets forth the correct rule 
to be followed in this type of case. See also Sections 1-2.303-4 and 
1-2.305 of the Federal Procurement Regulations. 

The “normal, usual and foreseeable delays” are those delays which 
might be expected or anticipated in the normal routine by which the 
telegraph company accomplishes its work. It is understood that the 
telegraph company will state that under normal conditions a telegram 
should be delivered in a certain period of time and that RX messages 
have preference over regular telegrams, etc. In this connection, how- 
ever, we understand that certain Western Union officials contacted 
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with reference to this particular case would not consider that the 
transmission time involved was unusual or abnormal. Delivery is al- 
ways conditioned on volume and other conditions at the sending and 
receiving office. There are also for consideration the questions of 
whether the addressee has tie-in facilities and other factors affecting 
delivery to him. 

In our opinion, it was not reasonable for Franchi to believe that 
delivery of the telegram within 40 minutes would be prevented only 
by abnormal, unusual, or unforeseeable delays by the telegraph com- 
pany. The most that the evidence submitted shows is that the tele- 
gram could have been delivered within the 40 minutes allowed under 
favorable conditions. 

Accordingly, you are advised that the late telegraphic modification 
of the bid of Franchi Construction Company, Inc., is not proper for 
consideration and that its obviously tentative bid of $2,500,000 may 
be disregarded in making the award. 

The papers are returned herewith. 


[ B-143427 J 


Contracts—Specifications—Adequacy—Proprietary Rights 
in Data—Bidder’s Qualifications 


Specifications which are outline, performance-type drawings indicating control 
dimensions to meet safety, reliability and interchangeability of parts require- 
ments of the procuring agency but which are determined to be adequate to permit 
or require manufacture of a product to meet the needs of the agency, even though 
they leave to the manufacturer the determination of the materials, processes, 
controls and tests necessary to produce a safe and reliable product, will not be 
regarded as deficient or inadequate in the absence of clear and convincing evi- 
dence that the agency determination is in error or that the award of a contract 
under the specifications would be unduly restrictive of competition or in viola- 
tion of law. 


The fact that a bidder—who, together with its subsidiary, is determined to be 
capable of producing an item in accordance with the specifications—intends to 
obtain a component from a source other than its subsidiary is not a basis for 
questioning the correctness of the administrative determination nor is there an 
additional responsibility imposed on the contracting agency to evaluate the 
eapability of alternate sources of supply which the bidder is not obligated to 
use under the terms of its contract; therefore, in the absence of evidence that 
the bidder does not possess such capability, the determination that the bidder 
is a responsible bidder is proper. 


Evidence which shows that proprietary data submitted to one military depart- 
ment was not used directly by another department in the drafting of specifica- 
tions and that the company protesting violation of its rights in proprietary data 
not only withdrew its claims to the drawings involved, but its personnel partici- 
pated with Government personnel in drafting the specifications, does not afford 
a basis for questioning the propriety of the issuance of the specifications. 
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To David Fromson, November 17, 1960: 


Reference is made to your letter dated June 30, 1960, and subse- 
quent correspondence written in behalf of the Kemode Manufacturing 
Company, Inc., and protesting against the award of a contract under 
Invitation for Bids No. SC-36-039-60-1622-C3 to any other bidder. 

The invitation in question was issued by the U.S. Army Signal 
Supply Agency on May 18, 1960, and requested bids for furnishing 
various quantities of nonelectric soldering irons and components, com- 
plying with Signal Corps drawings numbered SC-D-76331, SC-B- 
76332, and SC-C-76333-5 through SC-C-76333-7. Four bids were 
received, however the low bid on all quantities was rejected by the 
contracting officer and, for the purposes of the present discussion, the 
remaining bids to be considered are as follows: 





Quantity 
Bidder prereset aera entadtpi 
4650-6999 7000-9299 9300-11625 | 11626-13950 
SIM: cveinainctrengusnnsqhukaiwadwenbbeuaienee $14. 25 $12. 95 $11. 90 $11. 19 
ln piutnintedeiieetianehnmnmeeanantEseN 16. 50 15. 50 15.00 14. 50 


WANN oe ccccceetheceneecctoc toons 18.75 17.25 14. 85 14. 40 


You advise that there is reason to believe the actual procurement 
will be in the quantity range of 9,300 to 11,625, in which case Kemode’s 
bid is second low. Since the report by the Department of the Army to 
this Office neither confirms nor denies that it intends to procure such 
quantity, we assume your information is correct. Our discussion will, 
therefore, be directed to the questions arising out of a procurement of 
9,300 or more items, on which quantities Kemode’s bid is second low, 
rather than to any collateral questions which might arise in the event 
the procurement consisted of less than 9,300 items, on which quantities 
the bid of Bristol was second low. 

Stated briefly, it appears that development of the nonelectric solder- 
ing iron was the result of the combined efforts of Kemode and others 
from 1948 to 1954, and that Kemode owns a patent on the handle of 
the iron and is the exclusive licensee of Catalyst Research Corporation, 
which apparently holds a patent on the cartridge. You advise that 
Kemode has already supplied the Government over 6,100 nonelectric 
soldering irons and over 72,000 heating cartridges. Additionally, you 
advise that Kemode, by request, furnished essential technical data to 
the Commanding Officer, Fort Monmouth, New Jersey, on November 
4, 10, and 14, 1958, thereby enabling the Government to prepare 
apprepriate invitations for bids in several previous unsuccessful at- 
tempts to procure these articles on a competitive basis. You contend 
Kemode had advised the Government that the data and samples fur- 
nished were confidential and, under date of April 21, 1960, Kemode 








296 DECISIONS OF THE COMPTROLLER GENERAL [40 


protested to the Commanding Officer, Fort Monmouth, New Jersey, 
against the use of its drawings for commercial purposes. With re- 
spect to the drawings accompanying the current invitation for bids, 
Kemode advised the contracting officer on April 20, 1960, that pro- 
prietary and technical data previously furnished and currently being 
submitted was the property of Kemode and the Government had no 
authority to use it for the benefit of other bidders. However, on 
April 28, 1960, Kemode further advised the Army Signal Supply 
Agency as follows: 

With reference to our letter dated 20 April 1960, and your reply thereto, 
please be advised that we hereby withdraw claims to the Drawing Numbers 
SC-C-76333, SC-D-7633, and SC—B-76332 to avoid any possible interference with 
your procurement program. 

In addition to the questions of patent infringement and use of pro- 
prietary data, as set out above, your protest points out that the nature 
of its components makes a nonelectric soldering iron inherently dan- 
gerous, and that a safe and reliable iron can be produced only by a 
manufacturer, such as Kemode, which has actual experience in its 
development and manufacture. In this connection, you contend that 
the specifications are incomplete and erroneous in certain respects and 
that any attempt to produce in accordance with these specifications 
will result either in an unacceptable product or in the acceptance 
of a product which will be unsafe in operation and likely to result 
in injuries to Government employees and in liability of the Govern- 
ment for such injuries. You contend that Clark Cable Corporation, 
the low bidder, does not have the experience, capability, or sources of 
supply necessary to produce a safe and reliable iron; that the low 
bidder therefore may not be considered a responsible bidder or eligible 
for a contract award; and that the Government would therefore be 
justified in paying the higher price bid by Kemode to obtain the su- 
perior quality and known reliability of Kemode’s product. In view of 
the above, it is your opinion that the cumulative effect of the “know- 
how” of Kemode, its patent and license position, and the assistance it 
has rendered the Government in framing specifications, drawings, and 
data, indicate that it would be in the best interest of the Government 
to award the contract to Kemode at its higher bid price. You, there- 
fore, suggest that it would be within the province of this Office to pro- 
hibit an award to the low bidder on the ground that the finding, made 
by the contracting agency, that Clark Cable Corporation is a respon- 
sible bidder is erroneous, and that the expenditure of public funds for 
a dangerous article based upon such erroneous finding would aot be 
in the public interest. 

Turning first to the matter of the adequacy of the specifications to 
produce the items in question, the report to this Office from the De- 
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partment of the Army states that the various drawings which incor- 
porate Federal Specification GGG-—S-60 are essentially outline per- 
formance type drawings specifying control dimensions to realize 
safety, reliability, and interchangeability of parts. Additionally, it is 
the Department’s opinion that the pertinent drawings specify proper 
materials for handle, firing rod, and tip, and it is left to the manu- 
facturer to determine any materials, processes, controls, and tests 
which are not listed in the drawings, specifications, or test require- 
ments but which are necessary to produce a safe and reliable product. 
In support thereof, Clark Cable Corporation has expressed the opinion 
that the specifications are adequate for manufacturing purposes. 

The rule is settled that specifications in an advertised procurement 
must be drawn so as to reflect the actual needs of the Government and, 
where articles are offered which conform to such specifications, an 
award may be made only to the lowest responsible bidder. Under 
such circumstances, there is no authority in this Office or in the con- 
tracting agency to authorize an award to a higher bidder on the ground 
that the articles offered by such bidder are of superior quality. 37 
Comp. Gen. 550. 

Whether specifications are adequate to permit or require manufac- 
ture of a product which will meet the needs of an agency is a question 
which is primarily within the jurisdiction of the contracting agency, 
and in any given procurement this question may well be subject to a 
difference of expert technical opinion. Where such difference of 
opinion exists, this Office will not substitute its judgment for that of 
the contracting agency unless there is clear and convincing evidence 
that the agency opinion is in error and that a contract awarded on the 
basis of such specifications would, by, unduly restricting competition 
or otherwise, be a violation of law. 17 Comp. Gen. 554, 557. As indi- 
cated by the portion of the report from the Department of the Army 
referred to above, the testing requirements obligate the successful 
bidder to furnish a product which, in the opinion of the contracting 
agency, will meet its needs, and the fact that the specifications may 
be incomplete or deficient with respect to the manner in which the 
contractor is to achieve such requirements does not relieve the con- 
tractor from its obligation to furnish an acceptable product. Under 
the circumstances, we are unable to say that the contracting agency 
is in error in its opinion that the specifications are adequate, or to say 
that an award based upon the specifications as drawn would be illegal. 

Concerning the capability, of Clark Cable Corporation to produce 
acceptable articles under the specifications, the records of the Depart- 
ment of the Army indicate that a survey of Clark Cable Corporation 
was conducted by a Contractor Evaluation Board on June 20 and 21, 
1960, and a finding was made on June 27, 1960, that this bidder was 
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technically and financially capable of producing in accordance with 
the contract requirements. Based thereon, the contracting officer on 
June 27, 1960, found, in accordance with Armed Services Procurement 
Regulation Section 1, Part 9, that Clark was a responsible bidder. 
Whether a bidder is, or is not, capable of producing in accordance 
with contract requirements is a question of fact and, in the absence 
of evidence that the determination of a bidder’s capability was based 
upon error, fraud, or favoritism, this Office will accept the findings 
of the contracting agency. The decisions of this Office which sustained 
determinations by the contracting officer that the low bidder was not 
responsible, a number of which are cited in your letter dated July 8, 
1960, to the contracting officer, are based upon this premise. Nor does 
the fact that the article to be procured is inherently dangerous, which 
appears to be the case in the present procurement, alter its application. 

We find no evidence of fraud or favoritism in the record before us 
bearing on the determination that Clark Cable Corporation is a re- 
sponsible bidder on this procurement. Nor do we find any substantial 
evidence that the information relied on by the contracting agency, or 
its conclusions, were in error. In this connection, the report sub- 
mitted to this Office by the Department of the Army includes a letter 
dated August 1, 1960, from the Signal Materiel Support Agency, 
which indicates that the contracting agency may have assumed Clark 
would furnish cartridges manufactured by Proof Industries, a sub- 
sidiary of Clark, and based a determination that Proof Industries 
was capable of producing an acceptable cartridge on previous tests 
in which cartridges manufactured by Proof Industries failed to meet 
test requirements substantially different from those in the present in- 
vitation. Additionally, the Agmy’s report to this Office includes a 
letter dated July 26, 1960, from Clark which states an intention to 
purchase the cartridge from the Bermite Powder Company, rather 
than from Proof Industries. Your letter of October 25, 1960, calls 
attention to these circumstances and appears to take the position that 
a capability determination based on an incorrect assumption that a 
subsidiary will manufacture the cartridge is a sufficient basis to ques- 
tion the correctness of such determination. 

We are unable to agree with this conclusion. It is obvious that, 
under certain circumstances, the availability of qualified sources of 
components to a bidder who does not himself possess the facilities or 
“know-how” necessary to complete fabrication of the end item may 
well be a factor in determining if such bidder is a responsible bidder. 
However, where it is determined that a bidder does possess the 
necessary facilities and skills to produce a component part, we see no 
justification for imposing the additional responsibility upon a contract- 
ing agency to evaluate the capability of alternate sources of supply 
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which the bidder is not obligated to use under the terms of its contract. 
In the present case, the Department of the Army appears to be satis- 
fied that Clark Cable Corporation, together with its subsidiary, Proof 
Industries, is capable of producing acceptable irons and cartridges in 
accordance with the present specification requirements. Whether the 
nature of the cartridges previously produced by Proof Industries, the 
tests to which such cartridges were submitted, and the differences in 
the present test requirements are the best criteria for determining the 
bidder’s capability to produce acceptable cartridges under the present 
invitation would appear to be open to question. However, the record 
before us contains no convincing evidence that Clark does not possess 
such capability, and we are unable to state that the evidence relied upon 
by the Department of the Army was insufficient to support the con- 
clusion that Clark is capable of producing acceptable irons and 
cartridges. We must therefore concur with the finding of the con- 
tracting officer that Clark is a responsible bidder. 

The remaining portion of your protest appears to be based upon 
your claim that the procurement will result in improper use of 
proprietary information furnished by Kemode to the Government, and 
that manufacture of nonelectric soldering irons by any producer 
other than Kemode under the specifications in the invitation will 
result in infringement of Kemode’s patent rights. 

Concerning the infringement of Kemode’s patent rights, the record 
indicates, notwithstanding your advice that a suit for patent infringe- 
ment by Kemode against Clark Cable Corporation and Proof Indus- 
tries is presently pending the United States District Court, Northern 
District of Ohio, that there is considerable doubt as to the validity of 
Kemode’s patent infringement claims. in this connection Clark has 
submitted the opinion of reputable patent attorneys that it may freely 
manufacture in accordance with its sample without infringing 
Kemode’s patent. Be that as it may, the contract to be awarded under 
IFB SC-36-039-1622-C3 will contain both the standard Patent In- 
demnity Clause (Predetermined) (ASPR 9-103.1) and the standard 
Authorization and Consent Clause (ASPR 9-102.1). Under these 
circumstances, it is our opinion that alleged infringement of patent 
rights is not a sufficient justification for departing from the general 
rule that procurements are to be made after formal advertising with 
award to the lowest responsible bidder and, where such bidders are 
willing to indemnify the Government against infringement of patent 
rights, the interest of the Government requires that it secure the 
maximum amount of competition from firms qualified and willing to 
produce on that basis. 38 Comp. Gen. 276. 

With respect to whether the Department of the Army has violated 
Kemode’s rights in proprietary data by using, or incorporating, such 
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data in drawing up the specifications used in IFB SC-36-039-60- 
1622-C3, the report by the Department of the Army states that all 
drawings and data submitted to the Navy by Kemode with Navy Bid 
390-59 and forwarded to the Signal Materiel Support Agency, Head- 
quarters, Fort Monmouth, New Jersey, for evaluation were treated 
as confidential, were returned to the Department of the Navy follow- 
ing evaluation, and no data was used directly from the drawings to 
prepare Signal Corps drawings or specifications. The report further 
states that Signal Corps drawings SC-C-76333, SC-B-76332, and 
SC-D-76331 were prepared after cancellation of the Navy bid, and 
these drawings were based on actual measurements and tests on Kem- 
ode samples previously supplied by Kemode at no cost or obligation 
to the Government; on samples as part of tool kits procured by the 
Government; and in conference with Kemode personnel wherein sali- 
ent features on drawing sketches were discussed. There is no substan- 
tial evidence to indicate that proprietary data was in fact used in the 
present procurement, or that the explanation by the Department of 
the Army is not a complete and accurate account of the manner in 
which the specifications in the current invitation were drawn. It 
would therefore appear Kemode was aware of the fact that specifica- 
tions were being drawn around its product, assisted and acquiesced 
in their preparation and, in view of Kemode’s letter of April 28, 1960, 
quoted above, advising of its withdrawal of claims to the drawings 
involved in such specifications, waived any enforceable rights to its 
proprietary data. It is therefore our opinion that the contracting 
agency was fully justified in issuing IFB SC-36-039-60-1622-C3. 

Whether there is any basis upon which Kemode might be entitled 
to compensation under the provisions of ASPR, Section 2, Part 9, is 
not a question before this Office, and we express no opinion thereon. 
However, in view of the above we are aware of no justifiable ground 
upon which it could now be contended that an award to the lowest 
responsible bidder under the invitation would be in violation of any 
rights which have been established and retained by Kemode, or that 
such award would be unauthorized or invalid. Accordingly, your pro- 
test against an award to any bidder other than Kemode must be denied. 


[ B-144936 J 


Leases—Restoration—Successive Leases—Notice 


The failure of a lessor to give timely written notice to the Government pursuant 
to the terms of the lease that restoration of the premises would be required 
before the lease expired, because negotiations with the lessor for continued 
occupancy were being conducted until shortly before expiration of the lease, 
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does not defeat the lessor’s right to restoration particularly when the facts 
indicate that the cost of restoration could have been determined at the time the 
lessor notified the Government that restoration would be required. 


Where the Government continued to occupy a building for a period of years 
under three separate lease agreements all of which provided for restoration by 
the Government upon written request of the lessor, to hold that the lessor should 
have required restoration prior to the expiration of the terms of the first two 
leases would have resulted in vain and useless situations, likewise to hold that 
the lessor by agreeing to the Government’s continued occupancy under new leases 
following expiration of the terms of the original and succeeding leases lost right to 
the restoration would be unreasonable; therefore, the Government’s obligation 
to restore the premises is for determination on the basis of the condition of the 
premises at the beginning of the first lease rather than at the beginning of the 
last lease. 


To the Administrator, General Services Administration, November 


17, 1960: 


Reference is made to your letter of October 12, 1960, requesting a 
decision as to the propriety of payment of the restoration claim sub- 
mitted by T. E. Green, Jr., individually, and as agent and attorney- 
in-fact for the other lessors of the premises at 116-120 West Hargett 
Street, Raleigh, North Carolina, formerly occupied by the Govern- 
ment under lease No. GS-04B-5044, dated June 25, 1958. 

It has been ascertained informally that this building originally 
was occupied by the Army under lease No. DA-09-133-eng-175, dated 
November 25, 1949, for the term beginning February 1, 1950, and 
ending June 30, 1950, with automatic renewal option through June 
30, 1955. Occupancy thus appears to have been continuous from 
February 1, 1950, to June 30, 1959. Paragraph 16 of the first lease 
contained substantially the same provisions as paragraph 8 of the 
Standard Form No. 2 (Revised) Government Lease concerning the 
Government’s right to attach fixtures, and erect additions, etc., and the 
lessors’ right to require restoration subject to 30 days written notice 
before expiration of lease, with the additional reservation to the Gov- 
ernment of the right to make a cash settlement in lieu of restoration, 
but in no event to exceed the amount of any diminution in value result- 
ing from the Government’s use and occupancy. Supplemental agree- 
ment No. 1, dated February 2, 1950, provided for certain alterations 
and additions to be made by the lessors in consideration of a payment 
of $9,163.58 by the Government. It is understood that the original 
lease was transferred to GSA pursuant to Reorganization Plan No. 18 
of 1950, 64 Stat. 1270 (5 U.S.C. 1332-15 note). 

It is stated in your letter that GSA entered into a new lease (GS- 
04B-2957) for the same building for a three year term from July 1, 
1955, to June 30, 1958, and it is reported informally that on March 
18, 1955, a contract was entered into by the Government for effecting 
certain alterations to the leased building at a cost of $4,457. Para- 
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graph 8 of this lease contained the standard provisions granting the 
Government the right to make alterations, attach fixtures and erect 
additions, structures, and signs, together with the standard provision 
requiring restoration of the premises by the Government prior to the 
termination of the lease, subject to 40 days written notice by the lessors 
before termination in the event of their election to require such restora- 
tion. Paragraph 19 of this lease provided that— 

Any and all fixtures, additions, structures, and signs placed by the Govern- 
ment in or upon the premises covered by this lease during the occupancy thereof 
under former lease may be removed by the Government at any time during the 
tenancy, hereby created, in accordance with the provisions of the lease under 
which they were made or installed. 

As pointed out in your letter, however, neither of the leases referred 
to in your letter contained a renewal option in favor of either party. 
Lease No. GS-04B-5044, which contains substantially the same terms 
and conditions as lease No. GS-04B-2957, provided for a term begin- 
ning July 1, 1958, and ending June 30, 1959. It too contained the 
standard provisions in paregraph 8 permitting the Government to 
make alterations, and to attach fixtures upon the leased premises 
together with the usual restoration obligation subject to 40 days writ- 
ten notice by the lessors before termination of the lease. Also, para- 
graph 19 was identical to paragraph 19 of the prior lease. Thus, at 
any time prior to the expiration of lease No. GS—04B-5044 the Govern- 
ment had the right to remove any and all fixtures, additions, structures, 
and signs placed by it on the premises during its occupancy under the 
prior leases in accordance with the provisions of the lease under which 
such installations were effected. 

You report that during a period of several months prior to June 
1, 1959, Mr. T. E. Green, Jr., called the Chief of Acquisition and Dis- 
posal Branch in the Regional Office of GSA at Atlanta, Georgia, con- 
cerning the possibility of the Government’s remaining in the leased 
premises after June 30, 1959; that GSA was then awaiting approval of 
the Armed Services Committees of Congress for more adequate and 
better facilities offered by another lessor as quarters for the Armed 
Services Examining Station then occupying the leased premises; that 
this approval was not received until May 29, 1959, on which date the 
Regional Office of GSA was notified; and that Mr. Green was, in turn, 
immediately notified by teletype dated May 29, 1959, that the Govern- 
ment was leasing other premises and that it would vacate his premises 
on or before July 1, 1959. 

On June 5, 1959, Mr. Green orally notified Mr. Christie, a GSA 
Regional Office representative handling leasing matters, that the 
lessors expected restoration of the leased building to its original 
condition, without being specific as to the particular items. The first 
itemization of the restoration required by the lessors is said to have 
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been derived from a copy of a letter dated September 3, 1959, from 
Mr. Danielson, a general contractor, to Mr. Green wherein the con- 
tractor on the basis of a survey apparently made on or about August 
19, 1959, estimated that it would cost $8,037 to restore the leased 
building to its former condition as of February 1950 when the Gov- 
ernment entered into occupancy of the building. It is explained that 
Mr. Danielson’s cost estimate is based primarily on the removal of 
improvements installed: by the Government such as partitions, sus- 
pended ceilings, asphalt tile floors, the repair of steel sash where 
fans were installed, and the rearrangement of the electrical system. 

You state that on June 30, 1959, the leased premises were physically 
vacated by the Government; that on July 15, 1959, the GSA Area 
Manager in Raleigh received a telephone call from Mr. Green re- 
questing information as to when GSA intended to effect restoration 
of his building; and that on July 16, 1959, the Chief, Acquisition 
and Disposal Division, PBS Regional Office in Atlanta wrote to 
Mr. Green, as follows: 

Your message to our North Carolina Area Manager, Mr. Murris C. Smith, 
Raleigh, North Carolina, has been relayed to this office. 

Paragraph 8 of the lease provided that if the lessor required any restoration 
of the premises, written notice must be given to the Government at least 40 
days prior to the termination of the lease. 

The subject lease expired of its own limitation on June 30, 1959; and as we 
had previously advised you by telegram that we intended to vacate the building 
on that date, and as a written request was not received in compliance with 
paragraph 8 of the lease, any obligation that the Government might have had 
for restoration of the premises terminated on June 30, 1959. 

You have forwarded a copy of an affidavit executed on September 3, 
1959, by Mr. M. K. Green in which reference is made to a recommen- 
dation to a Congressional Committee for space in another building 
made in February 1959, by Mr. Baker, Chief, Acquisition and Dis- 
posal Division, PBS Regional Office in Atlanta. Mr. Green asserts 
that the lessors were unaware of this recommendation until sometime 
in June 1959 when Mr. Christie, a GSA Regional Office representa- 
tive, showed him a carbon copy of such recommendation; that he told 
Mr. Christie it appeared that the lessors had been led up a blind alley 
by Mr. Baker and intentionally kept in a state of negotiation in order 
to defeat the lessor’s right to restoration, besides losing valuable time 
in obtaining a new tenant; that he received no reply from Mr. Christie 
when he asked him why Mr. Baker had not acknowledged the lessor’s 
phone calls on May 10, 1959, to Atlanta and Birmingham at which 
time the lessors had intended to give a written restoration notice if 
they were not to receive the award; that he informed Mr. Christie that 
he had recently received information to the effect that Cameron Vil- 
lage Corporation, apparently the successful bidder and present lessor 
of the quarters occupied by the involved activity, had started repair 
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work ten days before May 29, 1959; and that when Mr. Christie asked 
what the lessors wanted he informed him that they wanted someone 
sent to Raleigh so they could point out what installations they wanted 
removed together with some consideration for the several months they 
had lost in obtaining a new tenant. Mr. Green asserts that while Mr. 
Christie informed him that he would see Mr. Baker in two days and 
that he (Mr. Green) would hear from Mr. Baker, nothing was heard 
from the Government representatives until July 15, 1959, when he 
received a telephone call from Mr. Smith’s secretary (of the local 
GSA office) informing him that Mr. Christie had phoned her to ob- 
tain the keys from the Army and turn them over to the lessors. Mr. 
Green states, in effect, that he informed the secretary that while he 
didn’t think the lease had been properly terminated he couldn’t pre- 
vent her from mailing the keys to him; that since he had not heard 
from Mr. Baker as expected perhaps she would talk to him about 
the matter; that this conversation was followed by Mr. Baker’s let- 
ter of July 16, 1959; and that sometime during the latter part of July 
or the first of August he dropped by Mr. Smith’s office and obtained 
the keys. 

The requirement for timely notice of the lessor’s demand for restora- 
tion under paragraph 8 of the Standard Form No. 2 (Revised) Gov- 
ernment Lease is a condition precedent to the lessors’ restoration 
rights under this paragraph. 6 Comp. Gen. 533. It has been held, 
however, that where there has been substantial compliance with the 
written notice requirement and where the lessor’s failure to strictly 
comply with the requirement has not been prejudicial to the Govern- 
ment’s interest, such failure on the part of the lessor will not operate 
to defeat an otherwise proper restoration claim by the lessor. Hliza- 
beth Smith v. United States, 96 Ct. Cl. 326; 26 Comp. Gen. 585. As 
pointed out by the Court in the Smith case, the major purpose of 
this type of notice is to convey knowledge of the lessor’s demand to 
the lessee before there is any change in the premises, to the end that 
the damages and cost of restoration can be accurately determined. 

In the light of the facts as reported in your letter and the state- 
ments made in Mr. Green’s affidavit of September 3, 1959—which 
we must accept in the absence of any contradiction thereof—we feel 
that there was substantial compliance with the notice requirement in 
this case, particularly in view of the Government’s continuous oc- 
cupancy of the leased building over a period of ten years involving 
three separate leases, and the circumstances leading up to the Gov- 
ernment’s notice of May 29, 1959. While there was no requirement 
in lease GS-04B-5044 obligating the Government to notify the lessors 
of its intention not to continue occupancy of the premises after June 
30, 1959, the record indicates that the lessors had, until May 29, 1959, 
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some reasonable basis for anticipating further occupancy by the Gov- 
ernment, and the actions of the Government representatives in con- 
tinuing negotiations with the lessors may have contributed to the 
failure to comply strictly with the notice requirement. Accordingly, 
since there is nothing in the facts as reported by you indicating that 
the cost of restoration could not have been determined at the time 
the lessors’ representative first notified the GSA Regional Office that 
restoration would be required, our Office would not be required to ob- 
ject to payment of such amount in settlement of the lessors’ claim 
as may be administratively determined to be reasonable, in the light 
of the Government’s obligation under paragraph 8 of the lease No. 
GS-04B-5044 and paragraph 16 of lease No. DA-09-133-Eng-175. 

In considering the present claim there necessarily arises the question 
as to whether the Government’s obligation to restore the premises is 
to be determined by the condition of the premises at the beginning 
of the last lease or at the beginning of the first lease. Paragraph 8 
of the last two leases stipulates that prior to the termination of the 
lease, the Government, if required by the lessor, shall, before the 
expiration of the lease, or any renewal thereof, restore the premises to 
the same condition as that existing at the time of entering upon the 
same “under this lease,” reasonable and ordinary wear and tear and 
damages by the elements or by circumstances over which the Govern- 
ment has no control excepted, provided, however, that if the lessor 
requires such restoration, he shall give written notice thereof to the 
Government a specified number of days before termination of the 
lease. The Government’s restoration obligation under paragraph 16 
of lease No. DA-09-133-Eng-175 is substantially the same as its 
restoration obligation under the last two leases except that under 
the original lease provision is made for a cash settlement in lieu of 
restoration which settlement, however, shall not exceed any diminution 
in value of the premises resulting from the Government's occupancy. 
The restoration provisions of the three leases standing alone would 
seem to indicate that in a situation where the lessee desires to continue 
occupancy of the leased premises at the expiration of the term either 
by an extension or renewal thereof the lessors’ right to restoration is 
lost upon the taking of a new term or renewal lease, unless prior to 
the expiration of the original term he meets the requirements of the 
lease for restoration and requires compliance thereof. Cf. Richard @. 
Davenport, Executor of Graham v. United States, 26 Ct. Cl. 338. 

An analogous situation involving the tenant’s obligation for restora- 
tion because of alterations made by it during the term of the original 
lease, which was followed by three other similar leases, was considered 
by the Court of Appeals of New York in McGregor v. Board of 
Education, 14 N.E. 420, wherein the Court at page 422, stated— 
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* * * The second ground of nonsuit is one which the general term sustained 
in their reversal of the verdict. It was that no violation of the covenant in the 
last lease [obligating the lessee to surrender premises in the same condition as 
they were in at the execution of the lease, reasonable use and wear thereof as 
a public school, and damages by the elements excepted] had been shown, and 
there was a waiver of such violation of the covenants in the prior leases. The 
fourth and last lease was dated April 16, 1881, and its covenant of restoration 
was to the condition of that date, and such condition was wholly unproved. But 
the complaint relates to a continuous possession under all the leases; and while 
the plaintiff did not show the separate damage at the close of each term, and so 
prove a breach of covenant referable to some one or more or all of the leases, 
and it is quite immaterial which, since the covenant existed and was the same 
in each. The alleged acts of waiver may be considered in connection with the 
second or third grounds of the defendant’s motion, which were, in substance, that 
each new lease was a surrender accepted of the prior one, and she is estopped 
from asserting a violation of the covenants in the leases ended by such accepted 
surrender. It is perhaps true that each new lease involved a surrender to the 
landlord of the lessee’s possession, though they all ran to their termination, and 
there was no surrender of the leases themselves under the prior one. Livingston 
v. Potts, 16 Johns, 28; Springstein v. Schermerhorn, 12 Johns, 357. But such 
surrender, instead of being actual, was implied from the presumed intention of 
the parties, and devised to give consistency to the new lease. I think it never 
should be made to work an injustice to the contracting parties in hostility to 
their real agreement. It is also true that, where there has been such implied 
surrender, the tenant loses all rights dependent upon the continued existence 
and validity of the surrendered lease. Loughran v. Ross, 45 N.Y. 792. But that 
is because the right lost or extinguished could not survive the destruction of 
the lease and the ending of its term, and could exist only while the lease con- 
tinued. Taking the new lease, and ending the old one, destroyed the right to 
remove buildings, or the right to estover, dependent wholly upon the ended lease. 
And I cannot discover that the doctrine ever went further, and sufficiently to 
include the present case. Certainly, a surrender of the lease during the term, 
and its acceptance by the landlord, does not extinguish rights of action already 
accrued. We have held that as to rent in arrears and overdue. Sperry v. 
Miller, 16 N.Y. 407. And where, at the close of a term, there is surrender of 
possession by a tenant in such condition as to violate a covenant in the lease, and 
an acceptance of possession by the landlord, the two things occurring eo instante, 
I am not ready to admit that the right of action for a breach dies at the moment 
of its birth. It is true that the landlord, accepting the possession with knowl- 
edge of the facts or full opportunity to know, and without protest or claim of 
injury or of violated covenants, may be deemed to have admitted performance 
of the covenant, and waived any right of action for its breach; but the mere 
acceptance of possession, in and of itself, dissevered from the surrounding circum- 
stances which characterize and qualify it, I think should not produce that result. 
At least, it should not flow from a mere technical or implied surrender, where 
there is of course neither opportunity or knowledge nor occasion for protest, 
and where, as here, consecutive leases operate, in effect, as renewals, and pro- 
duce, in substantial result, one unbroken and continuous term. We are of 
opinion that the question of breach in the condition of the premises should relate 
to the final and actual surrender, and not be controlled by the legal and technical 
surrenders occurring along the line. [Italics supplied.] See also Megerell v. 
State, 46 N.Y.S. 2d 685 ; Lazarus v. Ludwig, 61 N.Y.S. 365. 


As we have indicated, the Government’s occupancy was continuous 
and the provisions of the three leases were substantially the same ex- 
cept for an increased rental under the last two leases and the provision 
under the first lease for a cash settlement in lieu of restoration. In 
such circumstances, to have required restoration of the building prior 
to the expiration of the terms of the first two leases or a cash settle- 
ment in lieu thereof would have resulted in vain and useless situa- 
tions. It would offend reason to say that under circumstances such 
as here involved the lessors by agreeing to the Government’s con- 
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tinued occupancy under new leases following expiration of the terms 
of the original and succeeding leases thereby lost their restoration 
rights. Cf. Anderson-Tulley Co. v. United States, 189 F. 2d 192 and 
cases reported in 6 A.L.R. 2d 338 and 110 A.L.R. 507 involving the 
tenant’s right to remove trade fixtures and improvements upon ex- 
tension or continuance of the original lease. 

We therefore conclude that our Office would not be required to ob- 
ject to settlement of the Jessors’ claim for restoration in such amount 
as you may find due notwithstanding their failure to give timely notice. 
Such settlement should, however, be subject to the specific provisions 
of paragraph 16 of the original lease, particularly the diminution 
in value provision ; and should not include any allowance for rental or 
loss of use subsequent to June 30, 1959. 


[ B-144395 J 


Appropriations—Judgments—Limitation—Several Judg- 
ments in One Case 


The $100,000 limitation on payments from the permanent appropriation for 
judgments against the United States in section 1302, Supplemental Appropria- 
tion Act, 1957, 31 U.S.C. 724a, refers to a judgment in excess of $100,000 awarded 
either to a single plaintiff or to two or more plaintiffs jointly, and does not pre- 
clude payment of individual judgments involved in court actions in which 
several persons are joined as plaintiffs so long as the individual judgment 
awarded each plaintiff is not in excess of the $100,000 limitation. 


A judgment against the United States which was awarded to one individual in 
a court action in which numerous persons were joined as plaintiffs and which 
was in excess of the $100,000 limitation in section 1302, Supplemental Appro- 
priation Act, 1957, 31 U.S.C. 724a, which establishes a permanent appropriation 
for payment of judgments not in excess of $100,000 in any one case, is a judg- 
ment which must be presented to the Congress for a specific appropriation ; 
however, the individual judgments in amounts less than $100,000 involved in 
the same court action may be paid from the permanent appropriation for 
judgments. 


To the Secretary of the Treasury, November 17, 1960: 


By letter of November 4, 1960, the Fiscal Assistant Secretary, 
Treasury Department, requested a decision concerning the availability 
of the appropriation established by section 1302 of the Supplemental 
Appropriation Act, 1957, 70 Stat, 694, 31 U.S.C. 724a, to pay certain 
of the judgment creditors in the case of Harue Hayashi, et al. v. 
United States, Civil No. 1575, United States District Court for the 
District of Hawaii. 

The record discloses that the plaintiff Harue Hayashi was awarded 
a judgment for $122,150 because of the death of her husband. Her 
five children were awarded various sums (each less than $100,000) and 
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several other plaintiffs received awards for personal injuries or prop- 
erty losses (likewise, each less than $100,000). 

The Department of Justice appealed the judgments awarded to the 
widow and children but took no appeal with respect to the other 
plaintiffs. The Department of Justice then forwarded a transcript 
of the judgment to the Claims Division of our Office in order that the 
plaintiffs whose awards were not appealed could be paid from the 
permanent appropriation. 

Subsequently, the United States Court of Appeals affirmed the 
judgment of the District Court and a transcript thereof was furnished 
your Department in order that an appropriation may be obtained for 
the payment thereof. 

The Fiscal Assistant Secretary requests our decision whether the 
amounts awarded the five children must be specifically appropriated 
for or whether the permanent appropriation for the payment of 
certain judgments may be used to pay these awards. 

Section 1302 of the Supplemental Appropriation Act, 1957, 31 
U.S.C. 724a, provides in pertinent part as follows: 

There are appropriated, out of any money in the Treasury not otherwise 
appropriated, and out of postal revenues, respectively, such sums as may here- 
after be necessary for the payment, not otherwise provide [sic] for, as certified 
by the Comptroller General, of judgments (not in excess of $100,000 in any one 
ease) rendered by the district courts.and the Court of Claims against the United 
States which have become final * * *. 

Disposition of the question presented for decision necessarily in- 
volves the meaning the Congress intended. be given to the limitation 
“not in excess of $100,000 in any one case.” A review of the legislative 
history of section 1302 discloses nothing of special significance in this 
regard except that the primary purpose in establishing the appropria- 
tion was to provide for the prompt payment of judgments and to 
thereby eliminate or greatly reduce the costs of interests thereon. 

It seems pertinent to note, however, that Rule 20 of the Rules of 
Civil Procedure for the United States District Courts, set forth in the 
appendix to 28 U.S.C., provides that all persons may join in one 
action as plaintiffs if they assert any right to relief jointly, severally, 
or in the alternative in respect of or arising out of the-same transac- 
tion or occurrences and judgment may be given for one or more plain- 
tiffs according to their respective rights for relief. The rules also pro- 
vide for mandatory joinder of parties in certain cases. 

In the instant case it appears that each plaintiff has a cause of 
action against the United States and could have sued individually. 
Any final judgment thus received, if less than $100,000, clearly would 
have been payable from the permanent appropriation. The joining 
of all of the parties in one suit is merely for the convenience of the 
Court and the parties. In view of the foregoing and in consonance 
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with the purpose for which the permanent fund was established we 
believe the limitation on payments from the fund refers generally to 
a judgment in excess of $100,000 awarded either to a single plaintiff 
or to two or more plaintiffs jointly. 

It is our view, therefore, that only that amount awarded the widow 
in the instant case is required to be presented to the Congress for a 
specific appropriation for the payment thereof. Accordingly, appro- 
priate action will be initiated here to process for payment the claims 
of the judgment-creditor children. 

Also, you are advised that future similar judgments not exceeding 
$100,000 each, even though involved in a single court case where the 
total amount of the individual judgments exceeds $100,000 may be 
certified by us for payment from the permanent fund pursuant to the 
authority of section 1302, supra. 


[ B-144329 J 


Contracts—Modification—Release of Vested Right—Con- 
sideration 


Agreements by the purchasers of commercial and industrial lots sold by the 
Government under authority in the Navajo land exchange act of September 2, 
1958, 72 Stat. 1686, to make payment at regular intervals over a prolonged period 
on the outstanding balance of their land purchase price, together with interest 
on such balance, after the purchasers under the original sales contracts which 
gave the Government a forfeiture right were unable to complete payment within 
the short periods of time and the Government determined that invocation of 
forfeiture and foreclosure would result in greater loss to the Government, may 
be regarded as being supported by valid consideration for the Government’s 
waiver of the right of forfeiture since neither party to the contracts was under 
any legal obligation beyond the time forfeiture took effect; therefore, no objec- 
tion to the long-term agreements will be made. 


To the Secretary of the Interior, November 21, 1960: 


By letter of October 25, 1960, the Administrative Assistant Secre- 
tary requested our opinion as to whether five lapsed agreements for 
the purchase of land at Page, Arizona, from the United States could 
be reinstated notwithstanding that the purchasers had failed to com- 
ply with certain conditions thereby forfeiting to the Government 
payments they had made under the agreements. From the Assistant 
Secretary’s letter, the facts of the matter may be summarized as 
follows: 

The townsite,of Page, Arizona, was established under the act of 
September 2, 1958, 72 Stat. 1686, providing for the exchange of lands 
between the United States and the Navajo Tribe. Upon completion 
of subdivision and zoning, residential, commercial and industrial 
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properties became available for sale to private parties who might wish 
to establish in the municipal area. The Glen Canyon unit of the 
Colorado River storage project is located in the area; and with the 
commencement of construction work on the Glen Canyon Dam, the 
widest possible range in commercial facilities for employees of both 
the contractor and the Bureau of Reclamation was desired. To fa- 
cilitate rapid development, commercial and industrial lots were first 
leased to those who evidenced a bona fide intention of establishing 
business in the town of Page and later offered for sale. Asa condition 
of sale, the purchasers were required to complete necessary arrange- 
ments for financing construction of permanent buildings and to make 
payment of the unpaid balance of the purchase price within 120 days. 
The contracts of sale further provided that upon the buyer’s failure 
to meet these and other conditions, the contract was to terminate and 
the down payment made was to be deemed rental for the premises and 
liquidated damages paid to the United States. Because it developed 
that there was neither a large potential market for the lots nor ade- 
quate sources of credit available to many who had purchased and 
were making bona fide efforts to comply with the contract require- 
ments, arrangements were made to extend the 120-day time limit to 
240 days. These arrangements were made on the consideration that 
loss of any business enterprises in Page would adversely affect the 
orderly progress of project construction to the detriment of United 
States interests. 

During the extension period certain of the purchasers who had 
previously used all their available personal capital and extended their 
personal sources of credit to the limit to finance the construction of 
their business establishments found that they were still unable to 
secure the necessary additional financing to complete payment on the 
property involved. In these circumstances, rather than be faced with 
the detrimental loss to the Government municipality of the business 
enterprises involved, or be confronted with the probable inability to 
dispose of repossessed property due to the extremely limited market, 
it was determined that under the authority of the Navajo Exchange 
Act of September 2, 1958, above, adoption of a 5-year time payment 
plan, for limited application to instances such as those aforecited, 
would be in the best interest of the United States. 

Those businessmen affected by the above-described circumstances 
were contacted and unanimously agreed that the 5-year period contem- 
plated would suffice for payment at regular intervals of the outstand- 
ing balance, together with interest on the unpaid balance, and they 
indicated their willingness to enter into formal contracts to that effect 
as soon as such could be offered them. Although every effort was 
made to expedite completion of the necessary time payment contract 
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documents, unforeseen delays were experienced which resulted in the 
expiration of five purchase agreements before the time payment docu- 
ments could be provided for execution. The sales thus involved 
amount to a total of $66,687.50 on which $6,668.76 has thus far been 
paid to the United States, 

The Assistant Secretary states that although the forfeiture provision 
contained in the five sale documents became operable in the above- 
discussed circumstances, it is the opinion of your Department that it 
would not be in the best interest of the United States to invoke same. 
He adds that on the contrary, due to the limited market for sale of 
properties in Page, it is extremely doubtful that any repossessed prop- 
erties could be disposed of without incurring considerable direct and 
indirect financial loss to the Government and that the United States 
would be faced with the added cost of readvertisement for sale and 
increased sale administration costs, as well as cost of maintaining the 
properties during the possibly prolonged period preceding resale, 
assuming resale were even possible. He adds further that there would 
unquestionably be a decrease in the rate and efficiency of project con- 
struction as essential commercial facilities became unavailable to resi- 
dent employees in Page, and they moved elsewhere rather than suffer 
the resultant inconvenience. In these circumstances the Assistant 
Secretary concludes that the $6,668 in payments thus far made on said 
purchase agreements would not, if forfeited, compensate for the total 
loss the Government would probably incur if foreclosure and the 
actions preparatory to resale were to become necessary ; that by rein- 
stating the sale agreements the United States will be assured of the 
disposition of the property and receipt of the $60,019 outstanding 
balance plus such interest as will accrue over the repayment period 
without additional disproportionate cost to the Government. 

The sole question to be answered is whether in the attendant cireum- 
stances you may ignore the Government’s vested right to forfeiture of 
the down payments made by the five purchasers whose contracts termi- 
nated by virtue of their not having fulfilled the stipulated conditions 
within the time allowed. 

The rule is well established that no officer or agent of the Govern- 
ment has authority to give away the money or property of the United 
States either directly or by the release of vested contractual rights, 
without adequate legal consideration. Bausch & Lomb Optical Com- 
pany v. United States, 78 Ct. Cl. 584, 607, certiorari denied 292 U.S. 
645. This rule is grounded in sound public policy and is not to be 
weakened. Pacific Hardware & Steel Company v. United States, 49 
Ct. Cl. 327,335. However, an inspection of the facts in the matter will 
reveal that waiver of the forfeiture provisions is not in derogation of 
the established rule requiring consideration for the release of a vested 
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contractual right. A “consideration” in the legal sense of the word 
is some right, interest, benefit, or advantage conferred on the promisor 
to which he is otherwise not lawfully entitled, or any detriment, 
prejudice, loss, or disadvantage suffered or undertaken by the promisee 
other than such as he is at the time of consent lawfully bound to suffer. 
Cuneo Press, Inc. v. Clayburn Corporation, 90 F. 2d 233. Since 
neither party to the contracts involved was under any legal duty 
beyond the point in time at which the forfeiture provisions took effect, 
it is clear that agreement by the purchasers to make payment at regular 
intervals on the outstanding balance of their land purchase price 
together with interest on the unpaid balance constitutes “considera- 
tion” for the Government’s waiver of the right to forfeiture. And 
there is no question but that execution of such an agreement is within 
your authority under section 2(a) of the act, 72 Stat. 1688, “to dispose 
of lots * * * under such terms and conditions as [you determine] 
to be appropriate * * *.” That the original agreements technically 
terminated is not material because by reinstatement they become new 
agreements. 

Accordingly, we would not be required to object to your reinstate- 
ment of the five lapsed agreements as proposed. 


[ B-144191 J 


Civilian Personnel—Enforced Annual Leave—Administra- 
tive Discretion 


Enforced annual leave (without the employee’s consent) situations, which are 
tantamount to illegal or unwarranted removals or suspensions from the service 
within the job protection procedures in section 6 of the act of August 24, 1912, 
as amended, 5 U.S.C. 652, are only those involving personal, disciplinary-type 
actions (adverse actions for cause), but enforced annual leave situations such 
as the administrative closing of an office for a period of time during which 
employees are required to take annual leave or instances when employees’ re- 
quests for annual leave are denied and the employees are instructed to take 
annual leave at other specific times come within the general rule that admin- 
istrative offices may require any individual employee or class of employees to take 
annual leave at any time and for any period within the limitations of the 
Annual and Sick Leave Act of 1951, 5 U.S.C. 2061-2066, as the needs of the 
service require. 


To the Chairman, United States Civil Service Commission, Novem- 


ber 23, 1960: 


On October 6, 1960, the Acting Chairman requested our decision 
on certain questions concerning the use of enforced annual leave in 
situations that are not related to personal, disciplinary-type actions. 

The submission and the copy of the letter dated August 16, 1960, 
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from the Director of Civilian Personnel, Department of the Army, 
to you, point out various decisions of the Court of Claims and of our 
Office dealing with personal, disciplinary-type situations in which the 
use of enforced annual leave is considered tantamount to a suspension 
and, as such, has been viewed as coming within the purview of 5 
U.S.C. 652. However, the matter you present for consideration deals 
with the closing of the Picatinny Arsenal for two weeks during the 
summer of 1961 and with those instances when requests for annual 
leave are denied and the employees are instructed to take the leave 
at another specific time. The element of adverse or disciplinary 
action is not present in the situations for consideration here. 

The Commission’s specific concern arises from the statement made 
in our decision 88 Comp. Gen. 203, in disposing of question 2 and the 
statement in the Julia FE. Hart v. United States, Ct. Cl. No. 330-58, 
decided January 20, 1960, that is whether such statements could not 
be interpreted as applying to situations other than those relating to 
personal, disciplinary-type actions. 

Our statement in 38 Comp. Gen. 203 involves an instance in which 
an agency desired to have an employee off the job while an investiga- 
tion of his suspected wrongdoing was in progress and we held to the 
effect that there was no justification for the use of enforced annual 
leave in that situation, as there was no question of the employee’s 
being ready, willing, and able to perform his duties. Specifically, 
we said that “Under those circumstances, placing the employee on 
annual leave without his consent prior to compliance with Lloyd- 
LaFollette suspension procedures, 5 U.S.C. 652(a), would not be 
proper.” 

The Court of Claims in deciding the Hart case referred to our 
decision 88 Comp. Gen. 203, and stated: 

* * * He (the Comptroller General) later advised that an employee might be 
removed pending actual separation only in such cases where his presence on the 
job constituted a threat to Government property, his coworkers, himself, or the 
public. Absent such unusual circumstances, enforced annual leave can be 
effected only in compliance with the Lloyd-LaFollette Act; that is, an immediate 
relief from duty would be permitted only if the employee were continued in a 
— pay status during the period necessary to effect a suspension under the 
In discussing further the use of enforced annual leave the court said 
that the employee “* * * had earned this annual leave to be applied 
for her benefit when and where necessary. No part of this leave was 
designed to enable her agency superiors to summarily separate her 
from the payroll with impunity.” It is obvious that the foregoing 
statements concern disciplinary-type actions requiring consideration 
of job protection procedures. 

The statement in 38 Comp. Gen. 203, quoted above, was not intended 
and should not be construed as applicable to any situations other than 
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those similar to the one giving rise to such statement, namely, the 
personal, disciplinary-type situations (adverse actions for cause). 
Moreover, we believe the Hart case should be viewed in the same 
manner. 

Therefore, in the situations covered in the Commission’s letter (not 
of the personal, disciplinary-type), we see no reason why they should 
not be handled as heretofore under our decisions in 19 Comp. Gen. 
955, and 32 zd. 204. While not so stated, in our later decisions con- 
cerning enforced annual and sick leave as a part of the period of 
suspension or removal from the service (37 Comp. Gen. 160, 38 id. 
203, and 39 id. 154), such later decisions do constitute exceptions to 
the general rule expressed in 28 Comp. Gen. 526, and decisions cited 
therein. See also 34 Comp. Gen. 61. 

By reason of the foregoing comments, we do not believe it necessary 
to answer the specific questions presented in the latter part of the 
Commission’s letter. 


[ B-144356 J 


Contracts—Bid Bonds—Deficiencies—Intention of Parties 


Evidence submitted by a low bidder who failed to insert the penal sum on a 
bid bond pursuant to the authority given by the Surety, which evidence includes 
a statement in the bid that a bid bond in the amount of five percent of the bid 
was being submitted and a statement by the surety that it was its intention to be 
obligated in the amount of five percent of the bid, establishes the intention of the 
parties with respect to the bond so that the bond may be considered a valid bond 
and award of the contract made to the low bidder. 


To the Secretary of Commerce, November 23, 1960: 


Reference is made to a letter dated October 27, 1960 (File reference 
No. 26-31), with enclosures, from the Assistant Commissioner for 
Operations, Bureau of Public Roads, requesting our decision as to the 
action to be taken by that Bureau in making a recommendation of 
award to the National Park Service, Department of the Interior, con- 
cerning a contract for the construction of the Natchez Trace Parkway 
Project IF5-1G6 in the State of Tennessee. In connection with the 
foregoing request, it was stated that pursuant to regulations jointly 
approved by the Secretary of Commerce and the Secretary of the In- 
terior, it is the responsibility of the Bureau of Public Roads to ad- 
vertise and receive bids on projects of this kind and to then make a 
recommendation as to the award action to be taken. There was sub- 
sequently received a letter dated November 7, 1960, from R. M. Cham- 
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bers, Esquire, Acting Assistant General Counsel, transmitting addi- 
tional correspondence relating to this matter. 

It was reported that the bids received in this case were opened in 
accordance with the terms of the Invitation at the Office of the Bureau 
of Public Roads in Florence, Alabama, on September 29, 1960, five 
bids being received. The low bid submitted by the Bowyer and John- 
son Construction Company, Inc., of Jackson, Tennessee, in the amount 
of $159,276.25, was not read at the bid opening because the penal sum 
was not entered on the bid bond. The lowest of the four bids which 
were read was submitted by the Ballew and Roberts Construction Com- 
pany in the amount of $177,086.50, or $17,810.25 higher than the unread 
bid of the Bowyer and Johnson Construction Company, Inc. 

The bid bond submitted with the bid by Bowyer and Johnson was 
on Standard Form 24 and was complete and satisfactory in all respects 
except that the penal sum of the bond was omitted. The record indi- 
cates that Mr. George H. Kimes, Secretary-Treasurer of the Bowyer 
and Johnson Construction Company, Inc., was present at the bid open- 
ing and stated at that time that the omission was an oversight and 
entirely unintentional. It was pointed out in the letter of October 27, 
1960, that Mr. Kimes executed the “Certificate As To Corporate Prin- 
cipal” on the reverse side of the bid bond. The bid bond, which was 
attached to the bid, was dated September 29, 1960, as was the bid, and 
fully identified the parties and the bid involved both by date and de- 
scription of the project. On the reverse side of the bid form informa- 
tion was inserted in writing in the spaces provided therefor that, 
“Enclosed is bid guarantee, consisting of Bid Bond in the amounts of 
five percent (5%) of amount bid.” [Italics supplied.] This was in 
accordance with the requirements of the invitation. 

In the letter of October 27, 1960, the Assistant Commissioner for 
Operations expressed the view that although the penal sum of the 
bond was not stated on the face thereof, the character and extent of 
the surety’s liability are clearly ascertainable from an inspection of 
the bid as a whole. It was also stated it is understood that some bid 
bonds are issued gratuitously, but that in this case it is shown that 
Bowyer and Johnson purchased the bond from the Continental Casu- 
alty Company and paid a premium of five dollars. 

With the letter of November 7, 1960, there was transmitted an 
original letter dated November 3, 1960, from Bowyer and Johnson, 
stating, among other things, that the bid bond in question was fur- 
nished by the Continental Casualty Company with the understanding 
that the amount of the bond would be filled in by the bidder, but that 
through oversight the amount was unintentionally omitted from the 
bid bond. There was also enclosed an original letter dated November 
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8, 1960, from the Continental Casualty Company, stating that in 
furnishing the bid bond the penal sum was deliberately left blank 
for the contractor to complete and that it was the intention of the 
surety to accept liability in the amount of five percent of the bid 
submitted by the Bowyer and Johnson Construction Company, Inc. 

As stated in the letter of October 27, 1960, the question for con- 
sideration is whether the bid bond submitted by Bowyer and Johnson 
could be enforced against the surety in the event an award should be 
made to Bowyer and Johnson and that corporation thereafter should 
refuse to proceed further with performance, that is to say, to enter 
into a contract and furnish the required performance bond. 

It appears to be established by the record that the surety authorized 
Bowyer and Johnson to insert the penal sum in the bid bond. Even 
without the confirmation of the surety it would appear that such 
authority could be inferred. See Butler v. United States, 88 U.S. 272; 
Chicago v. Gage, 73 Ga. 59, 35 Am. Rep. 182; White v. Duggan, 140 
Mass, 18, 2 N.E. 110; Stearns, Suretyship, Sect. 2.12. We are there- 
fore of the opinion that the bond, read in connection with the bid to 
which it is attached, is sufficiently complete to support an action 
against the surety in case of default. 

In 8 Amer. Jur., Bonds, Section 37, dealing with the construction 
and operation of instruments under seal, it is stated that in construing 
such instruments, although the courts generally adhere closely to the 
letter, the prevailing rule allows a court to place itself in the position 
of the contracting parties and to consider, in view of all the facts and 
circumstances surrounding the execution of the instrument, what the 
parties intended, citing the cases of Westervelt v. Mohrenstecher, 76 
F. 118; Planters and Merchants Bank vy. Hill, 18 Amer. Dec. 39; First 
National Bank v. Gerke, 13 A. 358; and Snow v. Duwstad, 147 P. 174. 
In addition, there is substantial authority in support of the view that 
the Government as obligee in the bond has implied authority to fill 
in the blank, although the decisions are in conflict. See Annotation 
at 87 A.L.R. 1395. 

In the circumstances here presented we believe that the intention 
of the parties respecting the obligation of the surety is so clear that 
a binding contract exists. The evidence, including the statement in 
the bid that a bid bond in the amount of five percent of the bid was 
being submitted therewith, and the further statement by the surety 
in its letter of November 3, 1960, that it was its intention to be obli- 
gated in the indicated amount of five percent of the bid, clearly shows 
the intentions of the parties in the matter. As a matter of fact, there 
appears to be no question as to the intention of the parties—the doubt 
in this case arises out of the failure of Bowyer and Johnson to com- 
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plete the bid bond pursuant to the authority given by the surety. For 
the reasons stated we conclude that the doubt should be resolved in 
favor of the validity of the bond. 

You are therefore advised that the Bureau of Public Roads would 
be justified in recommending to the Department of the Interior that 
an award be made to Bowyer and Johnson on the basis of the bid sub- 
mitted by that concern, if such action is otherwise deemed proper. 

The enclosures to the letter of October 27, 1960, are returned here- 
* with. 


[ B-143926 J 


Military Personnel—Travel Orders—Effective Date—Leave 


or Delay En Route to New Station—Enlistment Extension 
While on Leave 


Since the effective date of permanent change of station orders which permit 
members of the uniformed services leave or delay en route to the new station 
is determined by adding the amount of leave or delay to the date of the member’s 
detachment, plus travel time authorized in the case of a Navy member whose en- 
listment extension becomes effective while he is on authorized leave prior to the 
effective date of orders changing his duty station from a sea duty assignment to 
a station in the United States, the vessel from which the member is detached 
remains his duty station prior to effective date of the orders and is regarded 
as the place of the enlistment extension for election of an enlistment travel allow- 
ance and when the vessel is operating off the United States coast on the date of 
the enlistment extension the travel allowance is computed on such basis. 


To B. Baer, Department of the Navy, November 30, 1960: 


By fourth endorsement dated September 8, 1960, PDTATAC Con- 
trol No. 60-30, the Per Diem, Travel and Transportation Allowance 
Committee forwarded here your letter of July 19, 1960, with enclos- 
ures, requesting an advance decision as to the official mileage due 
Morgan John Gatten, CS3, USN, upon extension of enlistment effec- 
tive June 6, 1960. 

It appears that the claimant was accepted for enlistment in the Navy 
on June 6, 1958. He agreed to extend his enlistment for two years 
effective June 6, 1960, while he was aboard the U.S.S. Wallace L. Lind 
(DD-703) and elected to receive travel allowance to Detroit, Michigan, 
his home of record. By orders dated May 18, 1960, he was detached 
from his sea duty assignment on May 20, 1960, and was directed to 
report for duty at the Naval Auxiliary Air Station, Port Isabel, Texas, 
with 30 days’ leave and three days’ travel time en route. On June 6, 
1960, the effective date of the extension of enlistment, he was on leave 
at his home of record in Detroit, Michigan. Under the provisions of 
paragraph 4157-3 of the Joint Travel Regulations, the entitlement to 
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mileage exists from the place where the extension takes effect to the 
place of entry into the service or to the home of record, as the member 
may elect. 

Paragraph 3003-1b of the Joint Travel Regulations provides that 
the effective date of orders issued to a member, when the orders involve 
leave or delay en route, is determined by adding the amount of such 
leave or delay to the date of the member’s relief from the old station 
(detachment). In this case, the member was detached with direction 
to proceed from the U.S.S. Wallace L. Lind (DD-703) at Norfolk, 
Virginia, to Port Isabel, Texas, with authority to delay reporting at 
the new station until June 22, 1960, such delay except for three days’ 
travel time to count as leave. Thus, while he was on leave at Detroit, 
Michigan, June 6, 1960, the U.S.S. Wallace L. Lind (DD-703) re- 
mained his duty station for travel allowance purposes until the effec- 
tive date of the travel orders and, consequently, we believe such duty 
station is to be regarded as the place where the extension became 
effective for purpose of the enlistment travel allowance. Therefore, 
travel allowance is payable from the place where the ship was operat- 
ing on that day to his home at Detroit, Michigan, under his election. 
See 7 Comp. Gen. 662. Since it is reported that on June 6, 1960, the 
U.S.S. Wallace L. Lind (DD-703) was operating at sea off the coast 
of Virginia, it appears that mileage must be computed on the basis 
that he was at a place outside the United States. 

Paragraph 4159-5c of the Joint Travel Regulations provides that 
when the member’s last duty station is located outside the United 
States and the place to which the member elects to receive travel allow- 
ances is located within the United States, mileage is payable for the 
official distance of the land travel involved from the member’s last 
duty station to the nearest foreign aerial or water port of embarkation 
from which transportation could be furnished to the United States 
and from the appropriate port of debarkation in the United States to 
the place to which the member elects to receive travel allowances. It 
further provides that when the member’s last duty station is located 

. outside the United States east of 100° west longitude, but west of 100° 
east longitude, the port of New York, New York, New Orleans, Lou- 
isiana, or Norfolk, Virginia, whichever involves the lesser amount 
of land travel in the United States, will apply. 

In the present case, since it appears that the distance from the port 
of New York to Detroit, Michigan, involves the lesser land travel in 
the United States, the member is entitled to payment of mileage 
between those points. The claim, together with supporting papers, 
is returned herewith and the member may be paid on that basis. 
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[ B-110008 J 


Military Personnel—Re-retirement—Subsequent to October 


1, 1949—Judgment Based on Admission of Liability 


Notwithstanding that a judgment for increased retired pay under paragraph 
4, section 15 of the Pay Readjustment Act of 1942, to an officer who had service 
prior to November 12, 1918, but who was not re-retired until after October 1, 
1949—effective date of the Career Compensation Act of 1949—was based solely 
on the Government’s admission of liability, the matter of increased retired pay 
for the period of the judgment is res judicata and since several admissions of 
liability have been filed in other cases which present the same factual situation 
(re-retirement subsequent to September 30, 1949) there is no basis for further 
litigation as to the period subsequent to Judgment and payment may be made on 
the basis of the judgment for the subsequent periods. 


To John M. Amstadt, Department of Commerce, December 2, 1960: 


Reference is made to your letter of October 20, 1960, requesting an 
advance decision whether payment of increased retired pay is author- 
ized to Lieutenant Commander Daniel E. Whelan, Jr., retired, U.S. 
Coast and Geodetic Survey, effective from July 13, 1960, in view of 
the judgment entered in his favor on September 9, 1960, by the Court 
of Claims (Daniel F. Whelan, Jr. v. United States, Ct. Cl. No. 469-57) 
covering the period from July 1, 1953, to July 12, 1960. 

The facts concerning Commander Whelan’s disability retired pay 
status are briefly as follows: He served in the military forces of the 
United States prior to November 12, 1918, and he was retired from the 
Coast and Geodetic Survey on July 2, 1926, by reason of physical 
disability. He was recalled and served on active duty during the 
period August 16, 1943, to June 30, 1953, on which latter date his active 
duty pay was that of a lieutenant commander with over 30 years’ 
creditable service, active and inactive. Pursuant to his election made 
under authority of section 411 of the Career Compensation Act of 
1949, 63 Stat. 823, 37 U.S.C. 281 (1952 Ed.), to qualify for disability 
retired pay under the provisions of Title IV of that act, he was paid 
disability retired pay effective from July 1, 1953, computed as pro- 
vided in section 402(d), 63 Stat. 818, 837 U.S.C. 272(d), at the rate of 
60 percent (representing the percentage of his disability) of the 
monthly basic pay of a lieutenant commander with over 18, but not 
over 22, cumulative years of service, reflecting all creditable service 
as of July 2, 1926, the date of his retirement, plus all his subsequent 
active service to June 30, 1953. 

Commander Whelan claimed additional retired pay under the pro- 
visions of the fourth paragraph of section 15 of the Pay Readjustment 
Act of 1942, 56 Stat. 368, 37 U.S.C. 115, since he served in the military 
forces of the United States prior to November 12, 1918. Based on 
the “re-retirement” concept adopted by the Court of Claims with 
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respect to the provisions of paragraph 4, section 15, it was contended 
in the petition that the plaintiff, having been “re-retired” on July 1, 
1953, was entitled to receive retired pay effective from that date com- 
puted at the rate of 75 per centum of the active duty pay he was 
receiving at the date of his “re-retirement.” 

In all of the cases decided to date by the Court of Claims involving 
the “re-retirement” concept of paragraph 4, section 15, of the 1942 
law (see the Gordon, Field and Sherfey decisions, 134 Ct. Cl. 840, 141 
Ct. Cl. 312 and 141 Ct. Cl. 307, respectively, as well as Carroll v. 
United States, 117 Ct. Cl. 53, and Danielson v. United States, 121 Ct. 
Cl. 533), the date of “re-retirement” in each instance was prior to the 
effective date, October 1, 1949, of the Career Compensation Act of 
1949. Thus, while this Office has been following the rule of those 
cases where “re-retirement” under the provisions of paragraph 4, 
section 15, occurred prior to October 1, 1949, we have been secking 
a judicial determination concerning the applicability of certain pro- 
visions of the Career Compensation Act of 1949 in cases such as that 
of Commander Whelan where such “re-retirement” was subsequent 
to September 30, 1949. See, in this connection, decision of November 
5, 1958, 38 Comp. Gen. 348, in the case of Major Van Rensselaer 
Vestal, United States Army, Retired (an officer with service prior 
to November 12, 1918, and thus within the scope of paragraph 4, 
section 15), who was twice “re-retired”—first on July 31, 1948, and, 
after further active duty, again on December 21, 1949. 

As pointed out in your letter, the Government on July 12, 1960, 
filed an admission of liability in the Whelan case, which reads as 
follows: 

In view of the Court’s repeated interpretation of the fourth paragraph of 

Section 15 of the Pay Readjustment Act of 1942, 56 Stat. 359, 367, as amended, 
87 U.S.C. 115, in relation to rights accruing to claimants of a nature similar 
to those claimed by the instant plaintiff, defendant concedes that plaintiff is 
entitled to recover additional retired pay effective from July 1, 1953, computed 
on the basis of 75 per centum of his active duty pay at the time of his retire- 
ment on June 30, 1953. 
On September 9, 1960, the Court of Claims entered judgment in 
favor of the plaintiff covering the period from July 1, 1953, to July 
12, 1960, inclusive, and on September 21, 1960, the Department of 
Justice advised this Office that “The judgment against the Govern- 
ment in the amount of $9,042.47 rendered by the Court of Claims on 
September 9, 1960, under Defendant’s Admission of Liability, has 
now become final since this Department will take no futher action 
with respect thereto.” The amount due under the judgment was 
certified for payment in General Accounting Office Certificate of 
Settlement dated September 28, 1960. 
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Since the judgment in this case rests entirely on Defendant’s Ad- 
mission of Liability, as distinguished from a judicial determination 
reached by the court upon consideration of the law, the facts and the 
merits of the case, you request to be advised whether payment is au- 
thorized to Commander Whelan of increased retired pay effective from 
July 13, 1960, computed at the rate of 75 per centum of his active duty 
pay on June 30, 1953, that is, on the same basis as that paid to him 
for the period July 1, 1953, to July 12, 1960, inclusive, under the 
terms of defendant’s admission of liability and the judgment dated 
September 9, 1960. 

The judgment of September 9, 1960, has become final, and, notwith- 
standing that it rests solely on defendant’s admission of liability, 
has rendered the matter res judicata with respect to the period ac- 
tually covered by the judgment, that is, the period July 1, 1953, to 
July 12, 1960, inclusive. 

In addition to the admission of liability filed in this case, the 
Department of Justice has taken similar action in two other like 
cases. In the Vestal case, above referred to, defendant submitted no 
opposition in response on May 11, 1960, to Plaintiff’s Motion for 
Summary Judgment (Vestal v. United States, Ct. Cl. No. 494-59) and 
on May 9, 1960, similar action was taken in the Harant case. (Harant 
v. United States, Ct. Cl. No. 375-59). All three cases (Whelan, Ves- 
tal and Harant) present the same factual situation (“re-retirement” 
subsequent to September 30, 1949), and thus raise the same “re-retire- 
ment” issue with respect to the provisions of paragraph 4, section 15, 
Pay Readjustment Act of 1942. Under the circumstances, we find 
no basis for further litigation of the question presented in Com- 
mander Whelan’s petition as to a period following that covered by 
the judgment and accordingly, his retired pay account may be ad- 
justed effective from July 13, 1960, on the same basis as that 
authorized in the judgment of September 9, 1960 (Court of Claims 
No. 469-57), with respect to the period July 1, 1953, to July 12, 1960, 
inclusive 


[ B-143271 J 


Bids—Mistakes—Contracting Officers Correction Duty— 
Failure to Indicate “No Charge” for Certain Items 


The fact that a bidder quoted a price 50 percent higher on alterations to an 
item than the base price for the item and that remaining bidders quoted the 
same price on these items may be regarded as sufficient to put the contracting 
officer on notice of possible error but, in the absence of any requirement that 
the prices should be identical, the error on the alteration price is not one which 
the contracting officer is required to correct, or had authority to correct, without 
formal allegation of the error by the bidder and the submission of evidence to 
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establish the error, the amount of the error and the manner in which it 
occurred. 


A provision in a requirement-type bid that bidders insert the symbol “N/C” 
(no charge), where no charge was contemplated on numerous items which were 
not to be considered in the evaluation of the bids, is a provision for the pro- 
tection of the Government and the failure of a bidder to insert the “N/C” sym- 
bol is not a failure affecting the bid price or the quantity or quality of work which 
would result in an unfair competitive advantage to the bidder or infringe upon 
the enforceable rights of other bidders; therefore, the failure may be waived and 
the bid considered for award. 


A bidder who substitutes the letter ‘““O” for the symbol “N/C” (no charge) on 
items to be considered in the evaluation of bid is considered to be offering the 
services without charge and an award based on the bid would obligate the 
bidder to furnish the services without charge; therefore, the substitution does 
not render the bid nonresponsive to the invitation. 


To Techner, Rubin & Shapiro, December 2, 1960: 


Reference is made to your letter dated November 10, 1960, written 
in behalf of Goodway Printing Company and requesting reconsider- 
ation of our decision of October 7, 1960, B-143271, which directed the 
Secretary of the Air Force to cancel contract AF 49(642)-709 with 
that company. 

Pursuant to your advice that the aggregate amount of the McGregor 
bid, when properly computed, is $48,412.54 rather than $47,547.49 
as indicated in our decision, and that Goodway’s aggregate bid of 
$47,767.75 was therefore the low bid even before it was corrected down- 
ward, we have reviewed the McGregor bid. This review shows that, 
as submitted, McGregor’s total evaluated bid price on Items a through 
rr was $44,011.40. Further, its bid price on Item ss (classified ma- 
terial) was an additional 10 percent. While Item ss was applicable 
only to Items a through mm, the amount of $4,401.14, or 10 percent 
of the total for Items a through rr, was erroneously used as the eval- 
uated amount of Item ss, and this erroneous amount was added to 
$44,011.40 to arrive at an aggregate over-all evaluation total of 
$48,412.54, to which your letter refers. 

In reviewing the McGregor bid the contracting officer noticed this 
error, together with a second error which occurred in transposing an 
erroneous unit price of $18 on Item g to page 4 of the invitation, 
instead of transposing the correct unit price of $11 as shown under 
Section 2, Item 3, paragraph 1a, on page 6 of Exhibit “A.” He also 
noticed a third error which occurred in extending the unit price of 
$2.10 on Item hh in a total amount of $10.50 rather than the correct 
amount of $105. All of these mistakes were, in our opinion, obvious 
clerical errors and the action of the contracting officer in correcting 
such errors prior to determining the low evaluated bid price was 
therefore proper. Correction of the errors on Items g and hh resulted 
in a total price of $41,415.90 for Items a through mm. A correct 
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extension of the 10 percent unit price on Item ss resulted in a price 
of $4,141.59, and the addition of $1,990 for Items nn through rr, 
resulted in an aggregate over-all evaluation total of $47,547.49. It 
would therefore appear that the amount of $47,547.49, computed as 
set out above and referred to in our decision of October 7, is the correct 
evaluated bid price which should be compared with your original bid 
price of $47,767.75 for the purpose of determining which bid was the 
lower bid at time of bid opening and before consideration of any other 
errors which were not of such nature as to permit their correction by 
the contracting officer without formal allegation of error and the sub- 
mission of evidence showing the nature and extent of such error. 

Concerning your contention that the mistake in your bid on Sec- 
tion 1, Item 1, paragraph 2a, was obvious; that the contracting officer 
could determine that no higher charge could be made for author’s 
alterations than for base charges; and that the contracting officer 
therefore had an absolute right to make the correction from $6 per 
hour to $4 per hour on this item, we find nothing in the invitation 
to support such conclusions. While the fact that your bid on author’s 
alterations was 50 percent higher than your bid on base charges, but 
the remaining bids quoted the same prices on these items, may well 
have been sufficient to put the contracting officer on notice of possible 
error, there does not appear to be any requirement that a bidder’s 
prices on these two items be identical. We are therefore unable to 
agree with your contention that the error in your bid price on author’s 
alterations was such that the contracting officer was charged with the 
responsibility of correcting, or had the authority to correct, without 
formal allegation of error by your company and the submission of 
competent evidence to establish the existence of error, the amount of 
error, and the manner in which it occurred. 35 Comp. Gen. 279; 31 
id. 183. 

In view of the above, we must reaffirm that, prior to consideration 
of errors which were not of a nature to permit correction by the con- 
tracting officer, the McGregor bid was the lowest bid received. Under 
the circumstances, a determination of whether McGregor’s low bid 
was responsive was both proper and necessary before your bid could 
be given further consideration. 

Concerning the question whether our decision of October 7 is cor- 
rect in holding that the McGregor bid could be considered respon- 
sive to the invitation, you contend that the invitation makes it man- 
datory to reject all bids which do not indicate “N/C” for items on 
wnich no charge is contemplated, and that our decision, in holding 
that a bid which failed to insert either a price or the symbol “N/C” 
on an item which was not to be considered in evaluating bids, will tend 
to subvert the entire system of advertised bidding and the principles 
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behind such system. In support thereof, you express the belief that 
the reasoning followed in our decision would necessarily result in de- 
claring a bid responsive even though the bidder had failed to insert 
either a bid price or the symbol “N/C” in the spaces provided for all 
of the approximately 60 items which were included in the invitation 
but were not to be considered in evaluating the bids. 

Whether certain provisions of an invitation for bids are to be 
considered mandatory or discretionary depends upon the materiality 
of such provisions and whether they were inserted for the protection 
of the interests of the Government or for the protection of the rights 
of bidders. Under an advertised procurement all qualified bidders 
must be given an equal opportunity to submit bids which are based 
upon the same specifications, and to have such bids evaluated on the 
same basis. To the extent that waiver of the provisions of an in- 
vitation for bids might result in failure of one or more bidders to 
attain the equal opportunity to compete. on a common basis with 
other bidders, such provision must be considered mandatory. How- 
ever, the concept of formally advertised procurement, insofar as it 
relates to the submission and evaluation of bids, goes no further than 
to guarantee equal opportunity to compete and equal treatment in 
the evaluation of bids. It does not confer upon bidders any right 
to insist upon the enforcement of provisions in an invitation, the 
waiver of which would not result in an unfair competitive advan- 
tage to other bidders by permitting a method of contract perform- 
ance different from that contemplated by the invitation or by 
permitting the bid price to be evaluated upon a basis not common 
to all bids. Such provisions must therefore be construed to be solely 
for the protection of the interests of the Government and their en- 
forcement or waiver can have no effect upon the rights of bidders 
to which the rules and principles applicable to formal advertising 
are directed. To this end, the decisions of this Office have consist- 
ently held that where deviations from, or failures to comply with, 
the provisions of an invitation do not affect the bid price upon which 
a contract would be based or the quantity or quality of the work 
required of the bidder in the event he is awarded a contract, a failure 
to enforce such provision will not infringe upon the rights of other 
bidders and the failure of a bidder to comply with the provision may 
be considered as a minor deviation which can be waived and the bid 
considered responsive. 

Applying these principles to the failure of McGregor to insert 
“N/C” in its bid on an item that was not towbe considered in the 
evaluated bid price, and having in mind that the contract to be 
awarded was of a requirement type with no assurance that the suc- 
cessful contractor would ever be called upon to furnish services under 
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that item, it is our considered opinion that, insofar as items which 
were not to be used in evaluating bid prices are concerned, the re- 
quirement that bidders insert the symbol “N/C” where no charge 
was contemplated must be construed as a provision for the protection 
of the Government, and a failure to declare a bid nonresponsive 
which did not comply therewith cannot be said to affect the bid 
price or the quantity or quality of work to be performed in any 
manner which would result in an unfair competitive advantage to 
the bidder and thus infringe upon the enforceable rights of other 
bidders. 

Whether, as you contend, this conclusion would require similar 
treatment of a bid which omitted both price and the symbol “N/C” 
on all items which are to be excluded from consideration in bid price 
evaluation is a question which is not before us in the present case. 
While we have serious reservations with respect to the accuracy of 
such conclusion, we must decline to discuss its merits on a hypothetical 
basis. 

As a final point on which you base your request for recon- 
sideration, you point out that the bid prices on the services to be per- 
formed under Section 3, Item III, paragraph 14(i) (7), were to be 
considered in arriving at the evaluated bid price, and that McGregor 
inserted the symbol “O” instead of “N/C” to indicate that no charge 
would be made for services thereunder. You therefore contend that 
the failure to insert the symbol “N/C” on this item rendered Mc- 
Gregor’s bid nonresponsive and required its rejection. 

We are unable to agree with your conclusion on this point. To 
follow such reasoning to its logical conclusion would require the re- 
jection of a bid which substituted the words “No Charge,” or any 
other words or symbols clearly indicative of an intent to furnish with- 
out charge, for the symbol “N/C” in its bid on an evaluated item. 
It is therefore apparent that, while the invitation prescribed use of the 
symbol “N/C,” the intent and purpose of such provision can be ex- 
tended no further than to require bidders either to submit a bid price 
on such items or otherwise clearly indicate that no charge is intended. 
Whether the “O” inserted by McGregor under Section 3, Item ITI, 
paragraph 14(i) (7) is intended to represent a bid price of zero dollars 
and cents for such services, or whether it is intended as a substitute 
for the symbol “N/C” therefore becomes academic. There can be no 
doubt that McGregor is offering such services without charge, that an 
award based upon the bid as submitted would obligate McGregor to 
furnish the services without charge, and that it was proper to include 
them in the evaluated bid price on that basis. Rejection of McGregor’s 
bid as nonresponsive because of its failure to insert “N/C” under this 
item would therefore have been improper. 
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In view of the above, our decision of October 7 holding that rejec- 
tion of McGregor’s bid was improper and that the contract awarded 
to your company should be canceled is affirmed. 


[ B-143706 J 


Contracts—Mistakes—Failure to Include an Item—Com- 
plex Procurements 


The failure of a supply contractor to include an item in his bid because he be- 
lieved that the item was to be furnished by the construction contractor on the 
same project although the amended drawings and a reissued addendum to the 
invitation clearly provided that the item was to be furnished by the supply con- 
tractor must be regarded as a unilateral mistake and in the absence of anything 
to put the contracting officer on notice of possible errur, the award which was 
made sixteen days after opening and prior to any allegation by the supply con- 
tractor of error must be held to have consummated a binding contract obligating 
the contractor to furnish the item. 


In related procurements which required the supply contractor to furnish stand- 
ardized equipment and the construction contractor to provide for installation of 
the equipment, the fact that a particular component overlooked by the supply 
contractor was listed in the technical provisions of the invitation many pages 
after the paragraph specifying the equipment does not make the paragraph 
specifying the component less applicable to the supply contractor particularly 
in view of the fact that the technical conditions were common to both invitations 
and did not purport to fix the respective responsibilities of the construction con- 
tractor and the supply contractor. 


Although an explanation in an addendum to a complex procurement invitation 
of the effect of the changes would have been helpful to bidders in considering 
the changes, there is no basis upon which the contracting agency can be charged 
with the duty of furnishing such explanation to bidders who could have de- 
tected the changes by a cursory comparison of the original with the revised 
specifications. 


To the Secretary of the Army, December 2, 1960: 


Reference is made to a letter dated August 4, 1960, from the Chief, 
Contracts Branch, Procurement Division, Office of the Deputy Chief 
of Staff for Logistics, which forwarded a request by Nordberg Manu- 
facturing Company for reformation of contracts Nos, DA-25-066- 
ENG-5963 through 5968. 

This request arises out of a mistake allegedly made by that company 
in failing to include the cost of anchor bolt and hold-down devices in 
its bid to furnish Electrical Generating Equipment, Group IT, as set 
out in Schedule E of IFB No. ENG-25-066-60-35, and the failure of 
the bidder to notice the mistake prior to award under the invitation 
of the contracts cited above. 

IFB No. ENG-25-066-60-35 was issued on October 20, 1959, and 
solicited bids for the furnishing of Standardized Equipment, WS-107 
A-2, Technical Facilities, Complex 1A, 1B, and 1C, Ellsworth Air 
Force Base, South Dakota, and other locations. On the same date 


—— 
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IFB No. ENG-25-066-60-1— issued under the same cover—requested 
bids for “furnishing all plant, labor, materials, and equipment, except 
Standardized Equipment, and performing all work, including installa- 
tion of Standardized Equipment, for construction of WS-107 A-2 
Technical Facilities at Ellsworth Air Force Base, Rapid City, South 
Dakota, in strict accordance with the specifications, schedules, draw- 
ings and addenda forming parts thereof as follows: Specifications, 
Serial No. ENG-25-066-60-1 dated 20 October 1959 with Schedules 
and Drawings listed therein.” 

Paragraph SC-6 of IFB ENG-25-066-60-35, the supply contract 
invitation, advised bidders that each supply contract awarded under 
the invitation might be assigned to a general construction contractor 
at each of the sites designated by the supply invitation for delivery of 
the equipment, and the supply contract invitation specifically pro- 
vided, at page TC-1, that the Technical Provisions included in the 
construction contract invitation would form a part of the supply 
contract specifications. Bidders were further advised by clauses 8 
and 9, pages 21 and 22, of the supply contract invitation that the 
Technical Provisions and the accompanying drawings of the con- 
struction contract invitation also covered the detailed requirements 
for the equipment and services listed in the schedule of equipment 
items, which accompanied the supply contract invitation and de- 
scribed the items of equipment on which supply contract bids were 
to be submitted. 

Paragraph SC-5 of the supply contract invitation was entitled 
“Standardized Equipment,” and subparagraph a provided as follows: 

(a) In the interest of national defense and in order to achieve the utmost 
operational efficiency and reliability, it is required that each item of equipment 
(herein referred to as “Standardized Equipment” tabulated below, be the same 
make and model at the several sites. Quantities of items as listed are those 
required for one squadron consisting of three complexes and are the number of 
each item to be included in each set as referenced in the bid schedules. The 
Equipment Nos. are for identification of the various items of equipment on the 
contract drawings which indicate the intended general layout and arrangements 
for the installed equipment including maximum space allocations for each item 
where applicable. [Italics supplied] 

This was followed by a 13 page (page SC-5 through SC-17) listing 
of “Standardized Equipment” divided into nine category schedules 
and identified as Schedules A through J. Schedule E, which covers 
the items awarded to Nordberg Manufacturing Company, appeared at 
pages SC-13 through SC-15. While this schedule listed various items 
of accessories to the generators, it made no reference to anchor or 
foundation bolts. 

Subparagraph SC-5(b) appeared on the last page of the “Stand- 
ardized Equipment Listing,” immediately following the listing of the 
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last schedule of “Standardized Equipment,” entitled “Group VIII- 
Pumps,” and read as follows: 


b. Pertinent anchor and nold-down devices and all specified shock-proofing 
devices for the above-listed equipment items shall be furnished herewith. 


Section 48 of the Technical Provisions which were common to the 
two invitations was entitled “Generating Plant, Diesel Electric,” and 
paragraph 48-03f provided as follows: 


f. Foundation Bolts. Foundation bolts shall be provided of adequate dimen- 
sions with regard to length, diameter, anchoring device, and quality of material 
to insure against failure. 

Paragraph 45 of the Special Conditions to the construction contract 
was entitled “Standardized Equipment” and clauses SC—45a, b, and 
c thereof provided as follows: 

a. In the interest of national defense and in order to achieve the utmost opera- 
tional efficiency and reliability, it is required that the installed equipment (here- 
in referred to as “Standardized Equipment”) tabulated below, be the same make 
and model at several sites. This equipment will be procured by the Government 
under invitation Eng-25-066-60-35 included with this advertisement and will 
be furnished this Contractor in the quantities listed below by assignment of 
contract (See SC-46 this invitation and SC-6 Invitation Eng-25-066-60-35). 

b. Where applicable, all items of standardized equipment will be furnished 
with all necessary hold down devices, anchor bolts and integral shock mounting 
devices compatible with the structural features and dimensions at the location 
of attachment. 

ce. The Contractor shall furnish all necessary labor, equipment, materials and 
incidentals to incorporate the items of standardized equipment into the features 
of construction under this contract. 

(For list of Standardized Equipment see pages SC-32 thru SC-52). 


Pages SC-48 through SC-45 listed identical equipment and acces- 
sories to those listed on pages SC-13 through SC-15 of the supply 
contract invitation, again without mention of anchor bolt or hold- 
down devices as a part of such equipment or accessories. 

Contract Drawing No. 88-S-1, Sheet 620, entitled “Powerhouse 
Generator Foundation” originally contained the following General 
Note 1: 


1. Anchor bolt details shall be taken from manufacturer’s drawings. 
Contractor to furnish. Elevations to be as shown on mechanical drawings. 


However, paragraph 1b(2) (h) of Addendum No. 2 dated November 
24, 1959, to the construction contract invitation revised and reissued 
Drawing No. 88-S-1 so as to delete Note 1 quoted above and sub- 
stitute the following Note 5: 


5. Contractor to furnish all anchor bolts except those furnished with standard- 
ized equipment. 


The file submitted to this Office contains no indication that Nord- 
berg Manufacturing Company is contesting the fact that the applica- 
ble conditions, specifications, and drawings, as amended by Addendum 
No. 2 dated November 24, 1959, and incorporated into the supply and 
construction contracts, obligate Nordberg to furnish the anchor bolts. 
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Therefore, it appears that the sole question presented to this Office 
is whether the facts and circumstances are sufficient to support the 
requested reformation of the contract or other relief. 

It is the contention of Nordberg Manufacturing Company that the 
original specifications were not sufficiently clear with respect to the 
responsibility of the supply contractor to furnish anchor bolts with 
the “Group II—Electrical Generating Equipment,” and that the clari- 
fication by the revised drawing included in Addendum No. 2 was not 
received in time to afford it adequate opportunity to correct its bid. 
In support of this contention, the company has advanced the following 
arguments: 

1. The requirement in paragraph SC—5b (quoted above) that anchor 
bolts were to be furnished with “the above listed equipment items” 
was misleading in that it appeared thirteen pages after the descrip- 
tion of Standardized Equipment in paragraph SC-—5a, and its position 
on page SC-17 immediately following the listing of “Group VIII- 
Pumps” caused the company to believe that anchor bolts should be 
furnished by the supply contractor only on the Group VIII items. 

2. While the list of Group II—Electrical Generating Equipment— 
items and accessories on pages SC-13 through SC-15 includes various 
small and inexpensive items, it did not include a reference to the 
relatively expensive anchor bolts. Additionally, paragraph 48-03f 
of the Technical Provisions, while describing the anchor bolts, did 
not specify that they were to be furnished by the supply contractor. 

3. The company was mislead by the note on the original Drawing 
88-S-1 stating that “Anchor bolt details shall be taken from manu- 
facturer’s drawings. Contractor to furnish,” into believing that it 
would be the responsibility of the construction contractor to furnish 
the anchor bolts. 

4. The inclusion by reference of construction contract drawings 
and technical provisions for the construction contract in the supply 
invitation required evaluation of eleven addenda, mostly in a few days 
immediately preceding bid opening, in preparing supply invitation 
bids. Receipt of nine nonresponsive bids, and 37 errors and infor- 
malities in the remaining 29 bids, indicate the difficulties imposed on 
bidders by the supply invitation. 

5. Addendum No. 2 dated November 24, which revised and reissued 
drawing No. 88-S-1 to include the note “Contractor to furnish all 
anchor bolts except those furnished with Standardized Equipment,” 
should have called the attention of bidders to the change effected by 
such revised note. Since the Addendum effected numerous changes 
in drawings and was not received until two days before bid opening, 
it was physically impossible in the time available, to make a compara- 
tive evaluation of the changes accomplished by the Addendum. 
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Immediately upon its diseovery of its obligation with respect to 
anchor bolts, Nordberg requested increases totaling $104,832, repre- 
senting $2,184 for anchor bolts on each of 48 generators, in the prices 
of contracts DA-25-066-ENG-5963 through 5968. In support of its 
request for such reformation, the company has submitted an affidavit 
from its Controller and its Sales Manager stating that foundation 
bolts were not included in the Nordberg bid for standardized equip- 
ment, together with a photostat of the backup worksheet for its bid. 
This worksheet contains nothing to indicate that the cost of anchor 
bolts was included in the bid, but there does not appear to be any way 
of ascertaining definitely from the entries on the worksheet whether 
the cost of anchor bolts was included in the cost of the engine which is 
shown on the worksheet except a notation “less found rails and bolts” 
appearing after the description of the engine on the worksheet, which 
would appear to indicate that the cost of anchor bolts was not included. 

The company has also submitted a copy of an unaddressed and 
unsigned letter dated January 3, 1960, with the advice that copies 
thereof had been handed to various unidentified bidders on the con- 
struction contract. This letter called attention to certain items and 
services related to the generating equipment, advised bidders that the 
invitation required the construction contractor to furnish such items 
and services, and quoted prices on such items and services if the con- 
struction contractor wished to obtain them from Nordberg. The third 
item of this nature described in the letter was as follows: 

3. The specifications call for foundation bolts to be supplied by the Con- 
tractor in accordance with the requirements of the engine builder. These will 


be special bolts conforming to the shock requirements and will be provided 
with sleeves, with freight allowed, at a price of $2,184.00 per engine. 


And under date of October 12, 1960, Nordberg furnished to this 
Office a breakdown of its costs and profit applicable to the foundation 
bolts and anchoring devices on the first twelve generating units it has 
completed under its supply contracts. These figures, which include 
anticipated costs of $35,090.00 for replacing defective bolts, total 
$82,766.79, or $1,724.30 per unit. Based upon these figures, Nord- 
berg has reduced its claim to $82,766.79. 

The report of the contracting officer in this matter states that the 
cost of anchor bolts (excluding replacement costs) was estimated by 
your department at $20,430, and points out that this amount, when 
compared to the total bid price of $4,576,644 and a second low bid of 
$5,109,433, was not sufficient to charge the contracting officer with 
notice of error prior to award. Accordingly, while the contracting 
officer is of the opinion that there is “good” evidence to establish that 
Nordberg did in fact omit the cost of anchor bolts from its bid, it is 
also his opinion that the invitation clearly called for bidders to in- 
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clude the anchor bolts, not only under paragraph SC-5b but also by 
the note on contract Drawing No. 88-S-1 as revised by Addendum 
No.2. It is therefore his recommendation, concurred in by your Gen- 
eral Counsel, that the request for reformation of the contracts be 
denied. 

With respect to the various provisions of the Special Conditions 
and Technical Provisions, we believe it is reasonable to conclude that 
paragraphs SC-5a through 5d, SC—45a through 45c, and paragraph 
48-03f of the Technical Provisions made it the responsibility of the 
supply contractor to furnish anchor bolt and hold-down devices with 
all items of standardized equipment. The fact that subparagraph 
SC-5a took up thirteen pages does not render subparagraph SC-5b 
any the less applicable to all items listed in SC-5a, and we find no rea- 
sonable justification for Nordberg’s conclusion that SC-5b applied 
only to the last group immediately preceding it. 

While the statement that the “contractor” was to furnish anchor 
bolts, which appeared in General Note No. 1 to the original contract 
Drawing No. 88-S-1, might, standing alone, have been read as indi- 
cating that the construction contractor was to furnish anchor bolts 
for all equipment, standardized or nonstandardized, shown on the 
drawing, we do not believe that such an interpretation was justified 
in view of the fact that the Technical Conditions, of which the draw- 
ings were a part, were common to both invitations and did not pur- 
port to fix the respective responsibilities of the construction contrac- 
tor and the supply contractor. In any event, the revised note on 
Drawing No. 88-S-1 as reissued by Addendum No. 2 was obviously 
intended to, and did, correct any ambiguity or inconsistency which 
might have previously existed. 

Even assuming that the original drawing created an ambiguity, 
we are of the opinion that neither the form in which Addendum No. 
2 was issued nor the lateness of its receipt by Nordberg may be re- 
garded as affecting the validity or effectiveness of the contract. Con- 
cerning the form of Addendum No. 2, it cannot be disputed that ad- 
ditional explanation in this addendum of the changes effected by each 
revised drawing would have been helpful to bidders in evaluating 
such changes. However, we are aware of no basis upon which the 
contracting agency can be charged with the duty of furnishing bid- 
ders with such explanation. Paragraph 1b(2) (h) of Addendum No. 
2 advised bidders that revisions had been made in Drawing 88-S-1, 
and no more than a cursory comparison of the original drawing with 
the revised drawing should have been required to detect the deletion 
of General Note No. 1 on the original drawing and the substitution 
of Note No. 5 on the revised drawing. 
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As indicated above, it is our opinion that the Special Conditions and 
Technical Provisions of the invitation clearly required the supply con- 
tractors to furnish anchor bolts on Standardized Equipment, and any 
conflict between such provisions and the General Notes on Drawing 
88-S-1 was removed by the notes on the drawing as revised and re- 
issued by Addendum No. 2, receipt of which was acknowledged by 
Nordberg’s bid. The failure of Nordberg to include an allowance 
for anchor bolts in its bid was a wholly unilateral mistake, and the 
record affords no basis for charging the contracting officer with notice 
thereof. In such circumstances, reformation of the contract is obvi- 
ously impossible, since reformation can be permitted only to correct 
a misstatement in the contract of the actual terms agreed upon between 
the parties. 

Since there was nothing in the circumstances of the bid to put the 
contracting officer on notice of possible error, and Nordberg—although 
it had approximately sixteen days between bid opening and contract 
award to discover its error—failed to give any notice of error prior 
to the award, we must conclude that the award consummated a binding 
contract clearly obligating it to furnish the anchor bolts. In this 
situation there is no basis for any relief to the contractor or for pay- 
ment of any amount in excess of the contract price. See Massman 
Construction Co. v. United States, 102 Ct. Cl. 699, Board of Trustees 
of National Training School for Boys v. O. D. Wilson Co., 135 F. 
2d 399. 

The enclosures received with the letter dated August 4, 1960, from 
the Office of the Deputy Chief of Staff for Logistics are returned. 


[ B-143933 J 


Civilian Personnel—Overseas—Quarters Allowances—Ac- 
tual Expense v. Flat Rate Basis 


The fact that the long-continued practice of providing quarters allowances to 
civilians stationed in foreign areas on an actual expense basis, but subject to 
a specified maximum limitation, was recognized in congressional committee 
reports when the Overseas Differentials and Allowances Act, 74 Stat. 792 (Pub- 
lic Law 86-707, approved September 6, 1960), was enacted, is not viewed as 
limiting the clear statutory authority vested in the President and the heads of 
departments with the approval of the President to determine the most appropri- 
ate basis for granting such allowances; therefore, a regulation to provide for 
payment of quarters allowances on a flat rate basis when such basis would 
better serve the interests of the United States is within the authority of the 
Secretary of State. 


To the Secretary of State, December 2, 1960: 


On November 15, 1960, your Acting Assistant Secretary for Admin- 
istration. requested our decision concerning your authority to promul- 
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gate a regulation establishing a new basis for the granting of quarters 
allowances to civilians stationed in foreign areas. 

For many years the regulations have provided for the granting of 
quarters allowances upon the basis of actual expenditures but subiect. 
to a specified maximum limitation. In general, the proposed new regu- 
lation would authorize, subject to specified conditions, the payment of 
a quarters allowance upon a flat rate basis without regard to the actual 
expenditure of an employee for quarters. In that connection your 
Acting Assistant Secretary says that in order to prevent windfall 
increases for some employees and decreases for others, employees occu- 
pying permanent quarters at the time the new regulations become 
effective will be “frozen” at their current allowance rates. The flat 
rates will apply only to employees leasing their quarters after the regu- 
lations are changed. The new flat rates will be set at an amount below 
the existing allowance ceilings. This it is said will ensure that new 
arrivals will receive about what the allowance payments have aver- 
aged in the past and thus prevent an increase in the Government’s 
costs. 

Prior to enactment of the Overseas Differentials and Allowances 
Act, Public Law 86-707, approved September 6, 1960, 74 Stat. 792, 
the authority to grant quarters allowances was contained in section 
901 of the Foreign Service Act of 1946, as amended, 22 U.S.C. 1131, 
and the act of June 26, 1930, 46 Stat. 818, 5 U.S.C. 118a. Section 901 
of the Foreign Service Act of 1946, prior to the amendment made by 
Public Law 86-707 is, in part, as follows: 

In accordance with such regulations as the President may prescribe and not- 
withstanding the provisions of section 70 of Title 5, the Secretary is authorized 


to grant to any officer or employee of the Service who is a citizen of the United 
States— 


(1) allowances, wherever Government owned or rented quarters are not avail- 
able, for living quarters, heat, light, fuel, gas, and electricity, * * *. 


The act of June 26, 1930, prior to its amendment by Public Law 
86-707 is, in part, as follows: 


Under such regulations as the heads of the respective departments concerned 
may prescribe and the President approve, civilian officers and employees of the 
Government having permanent station in a foreign country may be furnished, 
without cost to them, living quarters, including heat, fuel, and light, in Govern- 
ment-owned or rented buildings and, where such quarters are not available, 
bod be. granted an allowance for living quarters, including heat, fuel and 

g t * 2. 


Section 211 of Public Law 86-707 is, in part, as follows: 


Sec. 211. Whenever Government-owned or Government-rented quarters are 
not provided without charge for an employee in a foreign area, one or more 
of the following quarters allowances may be granted to such employee where 
applicable : 

s o * o * 


(2) A living quarters allowance for rent, heat, light, fuel, gas, electricity, 
and water, * * *, 
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Senate Report No. 1647, June 22, 1960, states on page 2 that the 
bill (H.R. 7758 enacted as Public Law 86-707) continues for all 
agencies the present authority to provide overseas quarters or grant 
allowances in lieu of Government quarters. A similar statement ap- 
pears on page 11 of House Report No. 902, August 14, 1959. 

Section 203 of the Overseas Differentials and Allowances Act pro- 
vides that the allowances authorized by Title II shall be paid in ac- 
cordance with regulations prescribed by the President. However, 
the President has not yet issued an Executive order promulgating 
regulations under such title or delegating the regulatory authority 
vested in him under such title to some other officer. Hence, pay- 
ment of quarters allowances would, for the time being, continue to 
be made under laws in effect immediately prior to the enactment of 
the Overseas Differentials and Allowances Act and under regulations 
issued under the authority of such laws. See section 522 of that act, 
74 Stat. 802 (Public Law 86-707). 

Under the act of June 26, 1930, and section 901 of the Foreign 
Service Act of 1946, as well as under section 211 of Public Law 86- 
707, 74 Stat. 793, the President and in the case of the 1930 act the 
heads of the departments with approval of the President are vested 
with the discretion to determine the basis for granting quarters 
allowances. 

The sole doubt concerning the matter arises from the fact that the 
applicable regulations for many years have provided that quarters 
allowances would be paid upon an actual expense basis but not to 
exceed a specified maximum. The fact that Congress recognized that 
practice at the time of its consideration of the legislation enacted as 
Public Law 86-707, is evidenced clearly by the statement appearing 
on page 2 of S. Rept. No. 1647, June 22, 1960, to the effect that the 
quarters allowance presently is paid as a reimbursement of allowable 
costs incurred up to established ceilings. 

Does the long continued practice and congressional recognition of 
that practice have the effect of limiting the authority of the President 
or the heads of the departments with the approval of the President— 
so far as concerns the act of June 26, 1930—to select some different 
basis for the granting of quarters allowances? We do not con- 
sider that it necessarily does. The language of the statutes is clear. 
They leave to the President and the department heads the authority 
to determine the most appropriate basis for the granting of quarters 
allowances. The statement in the Senate Report merely points out 
the bases for the granting of quarters allowances that were in effect 
at that time; and we do not view it as a limitation upon the authority 
of the President or the heads of the departments with the approval 
of the President to provide a different basis if they considered that a 
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different basis would better serve the interests of the Government. 
This view is supported by the fact that from July 1, 1931, to the 
effective date of regulations promulgated by the Department of State 
under Executive Order No. 10011 of October 22, 1948, the act of June 
26, 1930, and regulations issued by the Director, Bureau of the Budget, 
with the approval of the President, constituted the authority for pay- 
ment of quarters allowances to personnel (including Foreign Service 
personnel) stationed in foreign countries. Under those regulations 
payment of the quarters allowance was authorized to be made upon 
a flat rate basis. 

The Acting Assistant Secretary’s letter states that in the admin- 
istration of the present system the department has been concerned 
about the world-wide tendency for rental rates charged Americans 
to spiral upwards. This has been attributed partially to the lack of 
incentive under the present system for employees to look for and 
obtain quarters costing less than the maximum allowance. The pro- 
posed regulation is designed to provide such incentive but at the 
same time to guard against employees occupying substandard quarters 
to save substantial amounts of their allowance. While we do not 
know whether the proposed regulation will produce the desired re- 
sults, our opinion is that it is within your authority to promulgate 
a regulation authorizing payment of a quarters allowance on a flat 
rate basis. 


[ B-143996 J 


Military Personnel—Per Diem—Hotel Thayer—Occupancy 
of Quarters—Reduction Necessity 


The fact that under the act of October 29, 1949, 87 U.S.C. 111b, the Hotel 
Thayer on the grounds of the United States Military Academy is to be viewed 
as a commercial facility in paid occupancy cases, so that military personnel 
need not be deprived of money allowances for rental of quarters, supports the 
conclusion that the hotel may also be viewed as a commercial facility in paid 
occupancy cases for per diem purposes, and, therefore, the Joint Travel Regu- 
lations may be amended to designate the hotel as non-Government quarters so 
that the portion of a per diem allowance need not be forfeited by reason of oc- 
cupancy provided that the determination by the Secretaries of the departments 
is based on the desirability of such an amendment under the particular 
circumstances. 


To the Secretary of the Air Force, December 6, 1960: 


By letter of September 2, 1960, the Assistant Secretary of the Air 
Force requested decision as to whether the Joint Travel Regulations 
may be amended to designate the U.S. Hotel Thayer at West Point, 
New York, as non-Government quarters for per diem purposes so 
that the quarters portion of a per diem allowance need not be for- 
feited by reason of occupancy of rooms in such hotel. The request 
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was assigned PDTATAC Control No. 60-31 by the Per Diem, Travel 
and Transportation Allowance Committee. 

The U.S. Hotel Thayer was established at West Point pursuant to 
the act of March 4, 1919, 40 Stat. 1348, as amended by the act of 
March 30, 1920, 41 Stat. 548, authorizing the leasing of land on the 
military reservation to private interests for the construction of a 
commercial hotel to be operated by such interests for a term of years 
after which it was to revert to the United States. The Assistant 
Secretary states that upon termination of the lease the then Secretary 
of War, by letter of March 9, 1943, directed the Superintendent of 
the Academy te operate the hotel in accordance with the intent of 
Congress that first-class hotel accommodations be available at West 
Point for the public, especially families and friends of cadets. Also, 
he says that the hotel is operated with nonappropriated funds, oper- 
ating expenses being paid from revenue derived from the operation 
of the hotel; that the rates charged military personnel who occupy 
the hotel while on temporary duty at West Point are the same as 
charged to the general public; that the minimum rate is $6 per day, 
and that the rates are for room rental and are not considered service 
charges. 

Section 302(b) of the Career Compensation Act of 1949, as 
amended, 37 U.S.C. 252(b), provides that except as otherwise pro- 
vided by law, no basic allowance for quarters shall accrue to members 
of the uniformed services assigned to Government quarters or housing 
facilities under the jurisdiction of the uniformed services, appro- 
priate to their rank, grade, or rating and adequate for themselves 
and dependents, if with dependents. However, the act of October 
29, 1949, 37 U.S.C. 111b, provides that after June 30, 1949, paid oc- 
cupancy of the hotel on the grounds of the United States Military 
Academy on a rental basis by personnel of the services mentioned in 
the title of the Pay Readjustment Act of 1942 or by their dependents 
shall not deprive such personnel of money allowances for rental of 
quarters. It is pointed out in the Assistant Secretary’s letter, how- 
ever, that no such exception is found with regard to loss of the 
quarters portion of a per diem allowance when rented quarters are 
occupied in that hotel. 

Section 303(a) of the Career Compensation Act of 1949, as amended, 
37 U.S.C. 253(a), provides that under regulations prescribed by the 
Secretaries concerned, members of the uniformed services shall be 
entitled to receive travel and transportation allowances for travel 
performed under competent orders, and that the Secretaries may pre- 
scribe the conditions under which such allowances, including per diem 
in lieu of subsistence, shall be authorized. Paragraph 4205-5 of the 
Joint Travel Regulations requires a deduction from per diem when 
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Government quarters are available or utilized within the United 
States. Paragraph 1150-5 of those regulations defines Government 
quarters as follows: 

The term “Government quarters”, unless otherwise qualified, means any 
sleeping accommodations owned or leased by the United States Government, or 
furnished by a foreign government either under agreement with the United 
States or on a complimentary basis, including State National Guard Camps or 
licensed installations utilized by the National Guard, regardless of whether or 
not a service charge is paid by officer personnel. Enlisted personnel will not be 
subject to a-service charge at installations of the uniformed services. For the 
purpose of these regulations, quarters furnished by a Government contractor 
to a member under the terms of a contract, or on a complimentary basis, will 
be deemed to have been furnished by the Government provided that charges for 
the utilization of such accommodations do not exceed $1 per day. For the 
purpose of these regulations, Government quarters do not include facilities 
operated by a Government contractor at a charge to the member in excess of 
$1 per day or sleeping accommodations on aircraft, trains, and buses. 

While broadly speaking, the Hotel Thayer is Government quarters 
for per diem purposes under such regulations, the cited 1949 act con- 
templating that for quarters allowance purposes the hotel is to be 
viewed as a commercial facility in paid occupancy cases, would appear 
to support the conclusion that it may also be viewed as a commercial 
facility for per diem purposes in paid occupancy cases. The regula- 
tions may be amended to so provide if representing a determination by 
the Secretaries of the desirability of such an amendment under the 


particular circumstances involved. 


[ B-144206 J 


Bids—Late—Telegraphic Modifications—Day Letter Serv- 
ice 

A delay in the receipt of a telegraphic acknowledgment of an addendum to a 
specification which was transmitted by day letter instead of a more expeditious 
telegraphic service must be regarded as a delay attributable to the fault of the 
bidder in selecting that method of communication in the absence of evidence 
that the receipt of the telegraphic modification after bid opening resulted from 
any cause other than the normal deferred treatment applicable to day letter 


service; therefore, the late bid modification was properly disregarded and the 
bid not considered for award. 


To Jack Picoult, December 6, 1960: 


Reference is made to your letters of October 10 and 18, and Novem- 
ber 16 and 22, 1960, concerning the rejection of your bid under General 
Services Administration invitation D&C 192. 

On September 13, 1960, you sent a telegraphic day letter acknowl- 
edging receipt of addendum No. 2 to the specifications and revising 
the price on your previously submitted bid. While you deposited 
the message with Western Union in New York four hours and nineteen 
minutes in advance of bid opening time, it was not received by West- 
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ern Union in Chicago until eighteen minutes after bid opening time 
and by the General Service Administration Chicago Regional Office 
until one hour after bid opening time. The Regional Office inquired 
of Western Union in Chicago whether a day letter filed when yours 
yas filed would arrive by normal transmission prior to the scheduled 
bid opening time. They were advised that, while such service is pos- 
sible, the only assurance senders of day letters have is that the mes- 
sage will be delivered during the same day, since day letters are de- 
ferred messages and their transmission depends upon the absence of 
other types of messages taking priority. Therefore, you were advised 
that because addendum No. 2 involved a material change in specifi- 
cations and it was not considered to have been acknowledged in time 
to assure its being delivered before bid opening, your bid was non- 
responsive and would be passed over in making an award. 
You have furnished a letter from the Western Union Customer 
Service Manager in New York which, insofar as pertinent, states: 
Investigation shows that, due to an unexpected congestion in our Traffic 
Department, your message [filed at 11:41 A.M., Eastern Daylight Time] was 
delayed in transmission to Chicago until 8:47 P.M., Eastern Daylight Time. The 
normal time for transmission of a Day Letter is approximately one hour, plus 


the time required for local delivery at the city of destination. While a Day 
Letter is a deferred service, the handling time of your message was excessive. 


It is your contention that this letter establishes that the delay in 
transmitting the telegraphic bid modification was the sole fault of 
the telegraph company. 

Paragraph 5(d) of the Instructions to Bidders provides: 


* * * Modification by telegraph of bids already submitted will be considered 
if received prior to the time fixed in the Invitation for Bids. * * * 
Paragraph 7(b) of the Instruction provides: 


* * * bids or bid modifications which were deposited for transmission by 
telegraph in time for receipt, by normal transmission procedure, prior to the 
time fixed in the Invitation for Bids and subsequently delayed by the telegraph 
company through no fault or neglect on the part of the bidder, will be considered 
if received prior to the award of the contract. The burden of proof of such 
abnormal delay will be upon the bidder and the decision as to whether or not 
the delay was so caused will rest with the officer awarding the contract. 


This paragraph of the invitation clearly sets out the conditions 
under which telegraphic bid modifications will be considered when 
received late. The bidder must establish that the telegraphic modifi- 
cation was deposited in time for receipt prior to bid opening. Also, 
in our opinion, the bidder must establish—and this is significant in 
this case—that the delay was without his fault or neglect. 

Here no satisfactory evidence is adduced to show that the delay in 
receipt resulted from anything other than normal deferred treatment 
accorded day letters when other messages take priority. Since you 
chose a service subject to deferred treatment and delay when the 
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demands of the service require it, the delay can only be attributed to 
your fault in selecting that method over more expeditious telegraph 
service. The conclusion of the Customer Service Manager that “the 
handling time of your message was excessive” is not supported by a 
showing that the delay resulted from any cause other than the de- 
ferred treatment which was normal for the kind of communication 
you chose. In this connection, the following excerpt from a letter 
written by the manager of the Western Union Telegraph Company’s 
office at Stamford, Connecticut, in May of this year, a copy of which 
letter is on file in another case in our Office, appears pertinent: 


The day-letter is a deferred service, accepted for handling on a deferred basis 
for delivery the same business day, subject to the time the message is filed with 


us for transmission. 
We cannot assure you of any better service to Chicago on a day-letter than 


delivery the same business day. 

In view of the foregoing, it seems reasonable to conclude that the 
failure of your day letter to arrive before bid opening time was due 
primarily to your failure to select a priority service. We must hold 
therefore that your bid modification was properly disregarded and 
that your bid was properly rejected as not being responsive at bid 
opening time. ° 


[ B-143234, B-143236 J 


Bidders—Qualifications—Experience in Contract Work 
With Same Agency 


In the absence of any indication in an invitation for furnishing hydraulic tur- 
bines of a conventional design and size on four projects that bidders who had 
not previously furnished such turbines would not be considered for award on 
more than one contract, the establishment of such a basis for determining the 
responsibility of bidders is not regarded as a reasonable one. 


In the absence of any restriction in an invitation which would preclude a prime 
contractor from subcontracting a percentage of the work or a requirement that 
the prime contractor or possible subcontractors have experience in furnishing 
the same equipment to the procuring agency, the rejection of a low bid because 
the bidder, who was presently performing under another similar contract with 
the procuring agency, proposed to subcontract 47 percent of the work to the 
same subcontractor or to another inexperienced firm is not founded on a 
reasonable basis since it overlooks the fact that the contract is with the prime 
contractor not the 47 percent subcontractor and that the subcontractor might 


not necessarily be the same under both contracts. 


Although awards under four invitations for furnishing hydraulic engines were 
not made to the two low bidders because of a failure to follow proper procure- 
ment practices, to question the validity of these contracts now would not be in 
the best interests of the Government. 


To the Secretary of the Interior, December 7, 1960: 


Reference is made to your reports to us dated August 17 and Octo- 
ber 3, 1960, concerning the protest made by the Baldwin-Lima- 
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Hamilton Corporation against the failure of the Bureau of 
Reclamation to award it a contract for hydraulic turbines under one 
of the four invitations which resulted in contracts being awarded 
August 12, 1960, for the Flaming Gorge, Spring Creek, Clear Creek, 
and Trinity projects. 

The lowest bids submitted for the first three projects mentioned 
above were submitted by the Japanese firm of Hitachi, and the low- 
est bid submitted on the Trinity project was by English Electric. If 
award had been made to these two low bidders on all four projects, 
the aggregate cost to the United States (without consideration of 
the approximately $200,000 required to be added to foreign bids for 
evaluation purposes only on account of the Buy American Act, 41 
U.S.C. 10 a, b, c,) would have been some $600,000 less than the cost 
under the awards actually made. Your initial report of August 17, 
1960, gave no reasons for the awards made, and we therefore re- 
quested a supplemental report by our letter of September 13, 1960. 
In reply thereto the letter of October 3, 1960, from the Acting Sec- 
retary of the Interior, gave the reasons for the awards. 

Essentially, the reasons given may be stated as consisting of a 
reluctance on the part of the Bureau of Reclamation to find the two 
low bidders responsible for performance of a!’ the contracts on which 
they were the low bidders. The letter states, in this connection, as 
follows: 


In considering the qualifications of the two firms submitting low bids under 
these invitations, it was recognized that neither had previously furnished 
hydraulic turbines to the Bureau of Reclamation and therefore had not per- 
formed under Reclamation specifications for this type of equipment. We 
therefore lacked a sound basis on which we could judge the capabilities of the 
bidders and be assured that either of these firms could satisfactorily fulfill the 
exacting conditions of the specifications governing the manufacture of this 
highly technical equipment. This presented a very difficult problem. 

Here we were dealing with highly complicated equipment to be manufactured 
to precise performance specifications. The turbines for each installation are 
crucial to the satisfactory operation of the power systems of which they will 
be apart. Therefore, the prospective concentration of awards posed the dilemma 
of “placing all our eggs in one basket,” by dealing entirely with firms whose 
capabilities in the manufacture of hydraulic turbines have not been ascertained 
by the Bureau through actual experience. Such a situation demanded the clos- 
est scrutiny in order to avoid the possibility of great loss to the Government 
in the event of unsatisfactory performance under the contracts. It is not in 
any way intended as a reflection on these firms to say that this concentration 
presented us with a risk that neither the Secretary of the Interior nor the 
Commissioner of Reclamation, as the officials of the United States Government 
charged by the Congress with the ultimate responsibility for the success or 
failure of these projects, was prepared to take. 

After the most careful weighing of all relevant factors it was determined 
that, as a matter of sound procurement policy, questions of doubt would have 
to be resolved by dispersal of the awards under the several invitations, taking 
into account the absence of such a substantial disparity in price as to appear 
to compensate for the calculated risk involved. 


The net result of the considerations quoted above was to make 
award of no more than one project to a firm which had not previously 
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furnished hydraulic turbines to the Bureau of Reclamation. It is 
noted, however, that the recommendation of the Commissioner of 
the Bureau of Reclamation to you, dated July 18, 1960, was that it 
would not be in the national interest to concentrate four contracts 
of the importance involved in the plants of foreign bidders. That 
recommendation was to the effect that the provisions of Section 3 of 
Executive Order No. 10582 be invoked to avoid this result. Section 
3(d) of Executive Order No. 10582 permits the award of contracts to 
other than a low foreign bidder if it is determined [by the Office of 
Civil and Defense Mobilization] that award to it would impair or 
threaten to impair the national security. It is significant to note 
that the Director of Civil and Defense Mobilization made public on 
June 12, 1959, a memorandum in which he concluded, after more than 
a year-long investigation, that hydraulic turbines were not being im- 
ported into the United States in such quantities as to threaten to 
impair the national security. While that memorandum recommended 
that there be a review from time to time of the extent to which 
the United States depended upon foreign hydraulic turbines, there 
is no indication that the decision as to the awards made in the 
instant matter was based upon any exemption from the Buy American 
Act provided by Executive Order No. 10582. We must, therefore, 
consider the validity of the awards made without regard to the Buy 
American Act, except as it affects the amount of the bids for evalua- 
tion purposes. 

The decision to award no more than one contract to any firm 
which had not previously furnished hydraulic turbines to the Bureau 
of Reclamation presents a novel question in the area of determina- 
tion of the lowest “responsible” bidder under Federal procurement 
statutes. While it is stated that the turbines involved are “highly 
complicated equipment to be manufactured to precise performance 
specifications,” it is not stated that the turbines are more complicated 
or difficult to manufacture than any conventional type of hydraulic 
turbine. We have been informed that the turbines involved are in 
fact conventional in concept, design, and size. Assuming this to be 
the case, we can find no reasonable basis for the criterion that the 
responsibility of bidders properly may be based upon whether or not 
they have furnished hydraulic turbines to the Bureau of Reclama- 
tion. We are not aware of any reason why such a criterion should 
exclude the furnishing of hydraulic turbines to other governmental 
or private purchasers. It may be noted, also, that no indication of 
the possible application of such a criterion of responsibility was even 
suggested in the invitations to bid on the four projects in question. 

If awards had been made to English Electric on the Trinity proj- 
ect and to the James Leffel Company on the Flaming Gorge project, 
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as was done, and award made to Hitachi on the Spring Creek instead 
of the Clear Creek project, the Clear Creek project would then have 
been awarded to Baldwin-Lima-Hamilton. The result of awards in 
this manner would have been a net saving of nearly $140,000 to the 
Government over the awards as made. It is stated in the letter of 
October 3, 1960, that consideration was given to the making of awards 
in this way but that this course of action was not taken for the 
following reasons: 

Baldwin-Lima-Hamilton is presently performing a turbine con- 
tract for the Glen Canyon project under which it plans to subcontract 
about 43 percent of the work to a firm which has had no previous 
experience on turbines furnished to the Bureau of Reclamation. In 
its bid on Clear Creek, Baldwin-Lima-Hamilton proposed to sub- 
contract the manufacture of about 47 percent of the turbine compo- 
nents to the same subcontractor or to another firm not experienced in 
Reclamation work. As to this, it is stated in the letter of October 
3, 1960, that: 

We are no more prepared to take the risks of placing a collection of eggs 43 
to 47 percent untried in the basket than in placing a collection of 100 percent 
untried eggs therein. The potential necessity of unscrambling an omelet does 
not seem to us to constitute a legally essential requirement of Government 
procurement. 

We think that the reasoning given for rejection of the B-L-H 
bid is unsupportable for several reasons. First, it overlooks com- 
pletely the fact thai the instant B-L-H contract would not be with 
the 47 percent subcontractor but with B-L-H itself, which is an 
experienced turbine supplier. Second, the contract would not be 
with the Pennsylvania division of B~L-H which has the Glen Canyon 
project, but with the Pelton division in California. Third, the sub- 
contractor to be used by B-L-H for the Clear Creek project will not 
necessarily be the same subcontractor used for the Glen Canyon 
project. Finally, the Bureau has no assurance whatever that either 
the James Leffel Company or Newport News, to whom awards were 
made, will not subcontract as much as 47 percent of their contracts 
to untried suppliers. 

None of the four invitations contains any restriction against the 
use of such percentage of subcontracting as the prime contractor may 
choose, nor is there any requirement that either the prime contractor 
or possible subcontractors be experienced suppliers of turbines to the 
Bureau of Reclamation. Paragraph A-7 of the Special Conditions 
of the invitations does notify bidders that they may be required, 
before award, to submit statements as to previous experience. That 
clause further authorizes the contracting officer to require bidders to 
furnish evidence “of satisfactory performance of comparable equip- 
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ment over a sufficient period of time to insure the reliability of the 
equipment being offered.” It is significant that the evidence of pre- 
vious experience which may be required is not in any way limited to 
experience with the Bureau of Reclamation. 

The reasons given for the making of the awards are, in our opinion, 
incompatible with the requirements applicable to Federal procurement 
by advertising. Two projects, Clear Creek and Trinity, were awarded 
to the lowest bidders, and no question can be raised as to the validity 
of those contracts. The Flaming Gorge and Spring Creek projects 
were not awarded to the lowest bidder, Hitachi. However, we do 
not feel that it would now be in the best interest of the United States to 
question the validity of those contracts, Consequently, despite our 
concern over the failure to follow proper procurement practices, we 
do not propose to disturb the awards made. 


[ B-144446 J 


Military Personnel—Retired Pay—Service Credits—In- 
active Fleet Reserve Service 


An enlisted Navy member who was recalled to active duty after having been 
transferred to the Fleet Reserve and who was placed on the permanent dis- 
ability retired list after October 1, 1949—the effective date of the Career 
Compensation Act of 1949—under authority of section 402(b) of that act is 
regarded as a member retired because of a disability incurred while serving 
on active duty at time when he was entitled to have counted inactive service 
in the Fleet Reserve preceding the date of his retirement in computation of 
active duty pay in accordance with Seliga v. United States, 137 Ct. Cl. 710; 
therefore, the member’s disability retired pay is properly computed on the basis 
of the monthly active duty basic pay of the grade at the time of retirement re- 
flecting credit for inactive service in the Fleet Reserve, 


The Seliga case, 137 Ct. Cl. 710, which held, in common with the Bailey and 
Travis cases, 184 Ct. Cl. 471 and 137 id. 148, that, in determining the rate of 
monthly basic pay for computation of retired pay under section 402(d) of the 
Career Compensation Act of 1949, there should be included all active and in- 
active service creditable for active duty pay at time of retirement was not a 
“re-retirement” case since the plaintiff was not a commissioned officer and was 
retired only once; therefore, the basic issue in all cases coming within the 
scope of the Seliga case is not that of a “re-retirement” but whether the mem- 
ber concerned was retired because of disability incurred while on active duty 
at a time when he was entitled to have counted inactive service in the Fleet 
Reserve in computation of his active duty pay (after May 31, 1942) so that 
the member’s disability retired pay may be computed under section 402(d), 
on the basis of monthly active duty basic pay at the time of retirement includ- 
ing credit for inactive service in the Fleet Reserve. 


To E. C. Dodd, Department of the Navy, December 7, 1960: 


Your letter of November 3, 1960, and endorsements, presents for 
advance decision, under Department of Defense Military Pay and 
Allowance Committee Submission Number DO-N-543, the question 
whether Thomas A. Garland, 257 92 11, U.S. Navy, Retired, is entitled 








344 DECISIONS OF THE COMPTROLLER GENERAL [40 


to count the period of his inactive service in the Fleet Reserve in the 
computation of his retired pay effective from September 14, 1951. 

It is stated that Garland was transferred to the Fleet Reserve on 
March 25, 1948, with 19 years 6 months and 5 days’ active service. 
He was recalled to active duty October 18, 1950, and he served through 
August 31, 1951, a period of 10 months and 13 days. This increased 
his total active service to 20 years 4 months and 18 days and combined 
with the period of his inactive service in the Fleet Reserve (March 
26, 1948, to October 17, 1950, inclusive, 2 years 6 months and 22 days), 
made a total of 22 years 11 months and 10 days’ creditable service in 
computing his active duty basic pay. 

On September 1, 1951, he was placed on the permanent disability 
retired list with a disability rating of 30 percent as provided in section 
402(b), Career Compensation Act of 1949, 63 Stat. 817, 37 U.S.C. 
272(b), 1952 Ed. Garland’s active duty pay status appears to have 
continued through September 13, 1951 (adjusted as to the period 
September 1 to 13, 1951, inclusive, in General Accounting Office cer- 
tificate of settlement dated May 24, 1954) and you state that his 
retired pay has been computed effective from September 14, 1951, 
under method (1), section 402(d) of the 1949 law, 63 Stat. 818, 37 
U.S.C. 272(d), 1952 Ed., based on 20 years for percentage purposes 
(20 years 4 months and 18 days of active service as 20 years) and over 
18, but not over 22 years, for monthly basic pay. 

It was concluded in decision of September 3, 1959, 39 Comp. Gen. 
152, to which you make reference, that the “re-retirement” concept 
as applied to retired members of the uniformed services by the Court 
of Claims in Bailey v. United States (184 Ct. Cl. 471), Travis v. 
United States (137 Ct. Cl. 148) and Seliga v. United States (187 Ct. 
Cl. 710), would be followed by this Office in other similar cases in- 
volving “re-retirement” before October 1, 1949, the effective date of 
the Career Compensation Act of 1949. However, as pointed out in 
the concluding statement, that decision did not relate to cases where 
the “re-retirement” occurred on or after October 1, 1949, since that 
issue was then pending before the Court of Claims in the case of 
Whelan v. United States, Ct. Cl. No. 469-57, decided September 9, 
1960. Inthat connection, you state 

The General Accounting Office, Claims Division, has been allowing claims of 


members who, like Garland, were re-retired after 1 October 1949 and had prior 
inactive service in the Fleet Reserve. 


You refer to the case of Ellis H. Arnold, 328 18 77, General Account- 
ing Office Claim No. Z-670654, as one so settled. 

The Bailey and Travis cases were based on the “re-retirement” 
concept adopted by the Court of Claims with respect to commissioned 
officers of the uniformed services coming within the scope of the 
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fourth paragraph in section 15, Pay Readjustment Act of 1942, 56 
Stat. 368, 37 U.S.C. 115. The “re-retirement” concept, together with 
the interpretation placed by the court upon the basic provisions of 
section 402(d) of the 1949 law, served to entitle such officers (by 
virtue of their election under authority of section 411 of the act, 63 
Stat. 823) to compute their retired pay on the basis of their total 
service, active and inactive, that is, on the basis of the monthly basic 
pay of the rank held by them at the time of their “re-retirement.” 

Seliga, however, was not a “re-retirement” case since he was not a 
commissioned officer and since he was retired only once. The inactive 
service he sought to include in the computation of his retired pay 
under section 402(d) of the 1949 law was his inactive service in the 
Fleet Reserve prior to the date he was placed on the retired list of 
the Navy. 

It will be seen that the only point in common in the Bailey, Travis, 
and Seliga cases is the interpretation placed by the court on the basic 
provisions of section 402(d), namely, that in determining the rate of 
monthly basic pay for the purpose of computing retired pay, as pre- 
scribed in section 402(d), there should be included all active and in- 
active service creditable for active duty pay at the time of retirement. 
That was the rule applied in the Seliga decision, the court stating, in 
that respect, 

Accordingly, we hold, as we did in the Bailey case, that if plaintiff [Seliga] 

is entitled to have his disability retired pay computed under the “percentage of 
disability” method [method (2)] prescribed in section 402(d) of Title IV of 
the 1949 Act, the basic pay factor to be used in that computation must include 
credit for plaintiff’s more than 8 years’ [inactive] service in the Fleet Reserve 
as well as his more than 21 years of active service. 
The same basie pay factor would be used in a computation of retired 
pay under method (1) of section 402(d) based on years of active 
service. Therefore, in all cases coming within the scope of the Seliga 
decision, the basic issue presented is not that of a “re-retirement,” 
but whether the member concerned was retired because of disability 
incurred while serving on active duty at a time when he was entitled 
to count inactive service in the Fleet Reserve in computing his active- 
duty pay (after May 31, 1942). If so, and his disability retired pay 
is computed under section 402(d), the basic pay factor to be used 
includes all active and inactive service (including inactive service in 
the Fleet Reserve) creditable in the computation of his active-duty 
pay at the time of his retirement. 

Consequently, Ellis H. Arnold (referred to in your letter of No- 
vember 3, 1960) who was placed on the temporary disability retired 
list effective December 1, 1952, and transferred to the permanent 
disability retired list as of April 1, 1956 (as provided in section 402(b) 
and (e) of the 1949 law) for disability incurred while serving on 
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active duty as a member of the Fleet Reserve was allowed, under the 
rule of the Seliga decision, increased disability retired pay in General 
Accounting Office, Claims Division Certification, dated August 11, 
1960, based on the rate of his monthly active duty basic pay at the 
time of his disability retirement, December 1, 1952. This action 
reflected credit in the computation of his retired pay of his prior in- 
active service in the Fleet Reserve. 

Similar action was taken in General Accounting Office, Claims 
Division Certification, dated April 11, 1960, in the case of Columbus 
Henry Carlin, 273 96 11, U.S. Navy, Retired. Carlin was transferred 
to the Fleet Reserve on April 15, 1945, and he served on active duty 
from April 16, 1945, to November 1, 1945, inclusive, and also from 
about February 26, 1951, to April 30, 1952, inclusive. He was placed 
on the permanent disability retired list effective May 1, 1952, pre- 
sumably under authority of Title IV of the 1949 law, by reason of 
disability incurred while serving on active duty. Under the rule of 
the Seliga decision, he was allowed increased retired pay as prescribed 
in section 402(d) of the act including credit for his inactive service 
in the Fleet Reserve prior to the date of his retirement. 

The same rule, based on the holding of the Seliga decision, is for 
application in the case of Thomas A. Garland, who is shown by the 
record as entitled to compute his disability retired pay effective from 
September 14, 1951, under the provisions of section 402(d) of the 
1949 law by reason of his placement on the permanent disability re- 
tired list under authority of section 402(b) of that act. Accordingly, 
Garland’s disability retired pay, effective from September 14, 1951, 
properly is to be computed on the basis of the monthly active duty 
basic pay of his grade at the time of his retirement reflecting credit 
for the period of his inactive service in the Fleet Reserve preceding 
the date of his retirement. 


[ B-144493 J 


Civilian Personnel—Compensation—Longevity Increases— 
Statutory Construction—General Laws 


In the determination of whether the provision in 19 U.S.C. 8 which authorizes 
the filling of a vacancy in the office of a collector of customs by an assistant 
collector who receives the compensation of the higher office until the appointment 
and qualification of a collector is a law of general application within the mean- 
ing of the longevity increase provision in subsection 703 of the Classification 
Act of 1949, 5 U.S.C. 1123(a), so as to entitle an assistant collector to come 
within the exemption to the requirement for three years of continuous service 
at the maximum rate of the grade without an increase in compensation, the 
fact that 19 U.S.C. 8 operates over every person within that classification and 
such class is germane to the purpose of the law makes it a law of general appli- 
cation; therefore, the assistant collector qualifies for a longevity increase not- 
withstanding tenure in the higher grade as acting collector. 
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To Robert J. White, Department of the Treasury, December 8, 1960: 


On November 18, 1960, the Administrative Assistant Secretary, 
Treasury Department, forwarded your request for our decision con- 
cerning the entitlement of Mr. Bernard A. Meiners, Assistant Collector 
of Customs, to a first longevity step-increase in grade notwithstanding 
a tenure of 22 days in a higher grade, namely, GS-15, as the Acting 
Collector of Customs, pursuant to 19 U.S.C. 8. 

The record submitted shows that on July 13, 1944, Mr. Meiner was 
promoted to the position of Assistant Collector of Customs, grade 
GS-13, at the Port of Chicago, Illinois; effective September 15, 1950, 
his position was reallocated to grade GS-14; effective August 25, 
1957, he received a periodic step-increase to the top step in grade 
GS-14; effective November 19, 1959, he was promoted to grade GS- 
15 as Acting Collector of Customs pursuant to 19 U.S.C. 8; and ef- 
fective December 11, 1959, he reverted to his position as Assistant 
Collector of Customs in grade GS-14. 

Subsections (a) and (b) (6) of section 703 of the Classification 
Act of 1949, as amended, 5 U.S.C. 1123 (a) and (b) (6) provide, in 
pertinent part, as follows: 


§ 1123. Longevity increases. 

(a) Subject to subsection (b) of this section, and as a reward for long and 
faithful service, each department shall grant an additional step-increase (to be 
known as a longevity step-increase) beyend the maximum scheduled rate of the 
grade in which his position is placed, to each officer or employee for each three 
years of continuous service completed by him at such maximum rate or at a 
rate in excess thereof authorized by this section without increase in grade or 
rate of basic compensation except such increase as may be prescribed by any 
provision of law of general application. * * * [Italics supplied]. 

(b) (6) The officer or employee shall have had, in the aggregate, not less 
than ten years of service in the position which he then occupies, or in positions 
of equivalent or higher class or grade. 


Section 8 of Title 19 of the United States Code, is, in pertinent 
part, as follows: 

In case of a vacancy in the office of a collector of customs * * * such assist- 
ant collector * * * shall * * * act as such officer, and receive the compensa- 


tion of such office until an appointment thereto has been made and the person 
80 appointed has duly qualified. * * * 


The question here to be resolved is whether that statute is one of 
“general application” as those words are used in 5 U.S.C. 1123, quoted 
above, so as to come within the exception to the requirement of the 
latter act for three years of continuous service at the maximum rate 
of the grade without an increase in grade or basic compensation. 

The provision of law in question here concerns only the Assistant 
Collectors of Customs but it does operate over every person within 
that classification. The class comprehended is germane to the pur- 
pose of the law and it is characterized by substantial qualities which 
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render the legislation necessary and appropriate for the individual 
members of the class. Therefore, we conclude that the statute is one 
of general application within the meaning of the exception contained 
in 5 U.S.C. 1123(a). Upon that premise, provided Mr. Meiners is 
otherwise entitled thereto, he may be promoted to the first longevity 
step increase in grade effective September 4, 1960. Compare 26 Comp. 
Gen. 964. 


[ B-143792 J 


Contracts—Specifications—Qualified Products—Notice and 
Time for Qualifications 


The failure of a procuring agency to give a low bidder, who was the then cur- 
rent contractor, the notification required by section 1-1103.1 of the Armed 
Services Procurement Regulation and section 1-1103.1(a) of the Air Force Pro- 
curement Instruction, that qualification of its product under the new procurement 
would be required so that the low bidder would have the same time as other 
prospective bidders to qualify his product, deprived the United States of the 
full and free competition contemplated by the regulations and the statutes; 
therefore, a valid award may not be made under the invitation. 


To the Secretary of the Air Force, December 9, 1960: 


By letter of November 18, 1960, with enclosures, from the Deputy 
for Procurement and Production, we were furnished a report in re- 
sponse to our request of August 26, 1960, on a procurement of prescrip- 
tion type safety glasses initiated under invitation for bids No. 34- 
601-60-357. 

The invitation, issued June 17, 1960, by the Oklahoma City Air 
Materiel Area, covered all of the requirements of that activity for 
the stated type of glasses plus repairs and replacement parts from 
date of award through June 30, 1961. Bids were solicited on an all-or- 
none basis only. Most, if not all, of the products to be furnished under 
the invitation were required to conform to Interim Federal Specifica- 
tion GGG-S-00620 which includes the following provisions: 


6.3 Qualification—With respect to products requiring qualification, awards 
will be made only for such products as have, prior to the time set for opening 
of bids, been tested and approved for inclusion in Qualified Products List QPL- 
GGG-S-620, whether or not such products have actually been so listed by that 
date. 

6.3.1 The attention of suppliers is called to this requirement, and manu- 
fucturers are urged to arrange to have the products that they propose to offer 
to the Federal Government, tested for qualification in order that they may be 
eligible to be awarded contracts or orders for the products covered by this 
specification. Information pertaining to qualification or products covered by 
this specification may be obtained from the Chief of the Bureau of Ships, Depart- 
ment of the Navy, Washington 25, D.C. 


With respect to product qualification, the invitation provides; 
Qualified Products: The articles called for in this Invitation are “qualified 


products” and require qualification tests. With respect to products requiring 
qualification, awards will be made only for such products as have, prior to the 
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time set for opening of bids, been tested and qualify for inclusion in the Qualified 
Products List QPL GGG-S-00620-2 dated 26 April 1960, whether or not such 
products have actually been included in the list by that date. Manufacturers 
are urged to communicate with the BUREAU OF SHIPS, DEPARTMENT OF 
THE NAVY, WASHINGTON 25, D.C., and arrange to have the products that 
they propose to offer tested for qualification. Manufacturers having products 
not yet listed, but which have been qualified, are requested to submit evidence of 
such qualification with their bids or offers, so that they may be given 
consideration. 


When bids were opened as scheduled on July 19, 1960, it was found 
that the low bidder, Tom Brown’s Optical Service, had not had its 
products qualified in accordance with the provisions of the specifi- 
cations and the invitation, and, therefore, could not be considered 
for award. It should be noted that the low bidder held the contract 
for the period immediately prior to that covered by the invitation. 
The earlier contract was awarded pursuant to an invitation and 
specifications which had no qualification requirements such as those 
quoted above. 

We are advised that no award has yet been made but it is proposed 
to reject the low bid and make award to the second low bidder. A 
protest has been submitted on behalf of the low bidder alleging that 
insufficient notice was given to permit that firm to qualify its prod- 
ucts within the allotted time. 

In our decision at 36 Comp. Gen. 809, we found the qualified prod- 
ucts method of procurement to be legal. We noted, however, at 38 
Comp. Gen. 357, that applicable regulations should provide specifi- 
cally for publicity sufficiently in advance of the issuance of an invita- 
tion to permit interested manufacturers to arrange for qualification 
testing. Pursuant to the latter decision, section 1-1103.1 of the Armed 
Services Procurement Regulation had been amended to provide, at 
the time the invitation was issued, as follows: 

(a) Upon determination that a product is to be covered by a qualified prod- 
ucts list, manufacturers shall be urged to submit their products for qualification 
and generally shall be given sufficient time to arrange for qualification testing 
prior to issuance of the initial invitation for bids or request for proposals for 
the product as a qualified product. * * * The publicity given to the requirement 
for qualification testing shall include the following : 

(i) an intention to establish a qualified products list for a product; 

(ii) the specification number and nomenclature of the product, and the name 
and address of the office to which the request for qualification should be sub- 
mitted ; and 

(iii) notice that in making future awards consideration shall be given only 
to such products as have been accepted for inclusion in a qualified products list. 

(b) Contact shall be made with companies known to be interested in sub- 
mitting products for qualification testing under the applicable specifications. 
Where appropriate trade associations in a particular industry shall be notified. 

(c) Where practicable, notices in the following form should be sent to com- 


mercial journals and trade magazines of the industry concerned through es- 
tablished channels for news releases: 


The (bureau, service or command), Department of the (Army, Navy or Air 
Force), has announced the intention to establish a Qualified Products List for 
(item) under specification (symbol). Companies which have a product meeting 
the requirements of this specification are urged to contact (name and address 
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of activity) for an opportunity to have their products tested, since in making 
future awards, consideration may be given only to such products as have been 
tested and accepted for inclusion in the Qualified Products List. (AUG. 1959) 


The above notice may also be sent to all firms or individuals on the appropriate 
bidders mailing list. 
We read the foregoing to mean that when it is determined to procure 
a product under the qualified product procedure all firms known to 
be interested will be individually contacted in sufficient time to ar- 
range for qualification prior to the first procurement and advised of 
the need for qualification and the name and address of the agency 
from which further information may be obtained. 

In implementation of the above regulatory material, the Air Force 
Procurement Instruction provides at section 1-1103.1(a) : 


(3) When a Specification containing a qualification requirement appears on 
the Daily Activity Report for the first time, Contract Files and Distribution 
Branch (LMPMG), AMCASC, or the services activity within the AMA, depot, 
or other AMC procurement activities will obtain a current source list and notify 
all sources thereon by letter, sample cited in AFPI 1-1103.1(c), stating the 
AF policies on procurement of qualified products and encourage manufacturers 
to contact USAF Engineering Specification and Drawings Branch (EWBFE), 
Wright-Patterson AFB, Ohio, for copies of the QPL Summary Provisions 
xoverning Application for Military Qualified Products Lists and the specifica- 
tion for the product which they may wish to qualify. [Italics supplied.] 

The adminstrative report indicates that the procuring agency was 
advised “shortly after” February 18, 1960, that Interim Federal 
Specification GGG-S-00620, involving a qualified product, had been 
approved for Air Force use. It is conceded that the low bidder, who 
as current contractor should have been regarded as an interested firm, 
was not at that time given the notification required by the ASPR and 
AFPI provisions quoted above. It is urged, however, that such 
failure should not be regarded as invalidating the procurement be- 
cause the low bidder was advised of the intended procurement and 
the need to qualify in sufficient time prior to bid opening to permit 
qualification on time if it had exercised the “normal diligence used 
in business practices under similar circumstances.” 

The administrative record indicates that the normal time for quali- 
fying a product under the specification is 60 to 90 days but that the 
period “might” be shortened to 30 to 60 days by special handling if 
“all phases of the process were completely satisfactory.” The record 
further shows that a representative of the low bidder was advised 
on or about May 13, 1960, that a new specification requiring qualifica- 
tion of products had been published and that an invitation for bids 
incorporating the specification would be issued soon thereafter if ap- 
plicable to Air Force use. In our view this notification cannot be 


regarded as an acceptable substitute for the requirements imposed by 
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the quoted regulatory material since it indicated only the possibility 
that the specification would be employed and since it was not accom- 
panied by the name and address of the office to which the request for 
qualification should be submitted. The record further shows that the 
same representative of the low bidder was contacted on or about 
June 14, 1960 (less than 35 days prior to the deadline for qualifica- 
tion), and advised that the firm should make efforts to qualify 
its product for the instant procurement and to contact the Depart- 
ment of the Navy in Washington to arrange for qualification testing. 
The information with regard to the activity to be contacted appears 
to be somewhat less than contemplated by the terms of the regula- 
tions. The effect of the deficiency, however, need not be considered 
at this time. 

Accepting the sufficiency of the last-cited notification, it is our view, 
based on the facts presented in the administrative record, that even 
had the low bidder gone forward with his attempts at qualification 
from that time with the utmost efficiency and dispatch, the possibility 
of meeting the deadline was remote. Success would have been de- 
pendent not only upon unusual efforts by the testing agency, but also 
upon all phases of the process being completely satisfactory, which, 
we gather, would impose a much higher standard upon the low bidder 
than on those prospective suppliers who were notified at the time and 
in the manner contemplated by the regulations. Even then, the low 
bidder could compete only if the qualification process could be com- 
pleted within the first few days of a period described as minimal 
and put forth only reluctantly and conditionally by the testing agency. 

The failure to conform to the material requirements of regulations 
such as those under consideration, which are promulgated pursuant 
to law and are designed to obtain for the United States the benefits 
of full and free competition in the procurement of supplies and serv- 
ices, generally renders the invitation for bids invalid. We agree that 
the rule may not be applicable in instances where the failure cannot 
reasonably be said to have resulted in the evil which the regulations 
were designed to prevent, the limiting of competition. In this case 
we see no reason why the general rule should not be applied. 

We must conclude on the basis of the record before us that the pro- 
cedures followed deprived the United States of the benefits of full 
and free competition contemplated both by the regulations and by 
statutes. Therefore, no valid award may be made under the 
invitation. 

The bids furnished with the administrative report are enclosed. 
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Contracts—Bids—Qualified Product List Items—Readver- 
tisement 


The readvertisement of a procurement involving a qualified product list item 
on revised specifications which relaxed certain testing requirements for the 
product after an administrative determination that one of the bidder’s products 
had been permitted to qualify on the basis of less exacting testing methods than 
those prescribed in the invitation is a proper administrative action and, even 
though there was a disclosure of prices, a readvertisement of the procurement 
is less undesirable than the acceptance of the low bid on a basis on which the 
other bidder who met the specifications had no opportunity to bid or the accept- 
ance of the higher bid despite the qualification approval of the low bidder's 
product. 


To Robert Sheriffs Moss, December 9, 1960: 


Reference is made to your letter dated November 15, 1960, written 
in behalf of Lear, Incorporated, and protesting against the action of 
Air Materiel Command in rejecting all bids received under IFB 
33-600-61-34 and readvertising for new bids on the same items under 
amended specifications. 

The invitation in question was issued on August 11, 1960, and, 
as amended, called for bids on 2,099 gyroscopes. It advised bidders 
that, with respect to products requiring qualification, “awards would 
be made only for such products that have, prior to time set for open- 
ing of bids, been tested and qualify for inclusion in the qualified 
products list (unpublished to date), whether or not such products 
have actually been included by that date.” The invitation also ad- 
vised bidders that items 1.1 through 1.23 required qualification and 
described the various lots of gyroscopes under these items as follows: 


Gyroscope, Rate, Switching, Type MC-1 in accordance with specification MIL- 
G-25591A (USAF) dated July 1957 and Amendment No. 1 thereto dated 1 July 
1958. AERNO No. 60-5938 (B-52H, USAF Installations, FY 61) 

OREO FEES FU ccienenmcnncnennieduncmenmmncnipminemaisinndingbumnmacnuisinine 
BREET IE, TNO Sotenbumbewnenscbeacun eur eedeeecaeeeaaeawaelacennes 

The basic military specification (MIL-G-25591A) in question sets 
forth the requirements, component parts, materials, design, construc- 
tion, performance standards, dimensions, tolerances and workmanship 
for the product, as well as the test methods that the product has to be 
subjected to before approval and acceptance by the Government. In 
addition, it provides that the tests for approval and inclusion of the 
product in the Qualified Products List shall consist of all the tests 
specified in paragraph 4.5, Test Methods, of the specifications. 

Amendment No. 1 to the basic military specification was issued 
on July 1, 1958. It made a number of minor changes in the require- 
ments pertaining to materials, design, construction and testing. 
Amendment No. 2 was issued on July 13, 1960. It incorporated the 
identical changes made by Amendment No. 1 and added thereto one 
change which allowed a relaxation in the weight of the product from 
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114 pounds to 1.6 pounds. However, no mention of Amendment No. 
2 was included in IFB 33-600-61-34. 

The product of Lear, Incorporated, was qualified on March 23, 1960. 
However, it appears that the qualification tests and standards to which 
this product was subjected were not identical with those set out in 
paragraph 4.5, Test Methods, of specification MIL-G-25591A and 
Amendment No. 1 dated July 1, 1958, which was in effect on the date 
of qualification. Thus, deviations in these tests and standards were 
permitted in the switching rate by allowing the Lear product four 
seconds to recover at a 180° rate of turn, rather than the three seconds 
required by paragraph 4.5.2 of the specification, which latter require- 
ment Lear personnel have admitted the product they were then fur- 
nishing the Air Force under Contract No. AF 33(600)-39893 could 
not meet without extensive redesigning. Further deviations were per- 
mitted in the High Temperature Operation requirements under para- 
graph 4.5.8 and the High Temperature Exposure requirements under 
paragraph 4.5.11.1. None of these deviations was incorporated in 
amendments to the specifications until October 31, 1960. The Bendix 
product was qualified on May 16, 1960, in accordance with the test 
methods and standards set out in paragraph 4.5 of the specification. 
By letter to this Office dated December 1, 1960, Bendix has alleged 
it had no knowledge of the deviations granted on the Lear product 
when the Bendix bid on IFB 33-600-61-34 was submitted on Sep- 
tember 20, 1960. 

The Qualified Products List was issued on July 14, 1960, listing 
only the Lear and Bendix products and stating that “all products 
listed herein have been qualified under the requirements for the prod- 
uct as specified in the latest effective issue of the applicable 
specification.” 

As indicated above, IFB 33-600-61-34 was issued on August 11, 
1960, after both products had been qualified and after the date of 
Amendment No. 2 to the specifications. 

Bids were received from both Lear and Bendix. The bid by Bendix 
was $489.40 per unit; the bid by Lear, Incorporated, was for $484.75 
each. The bid by Bendix contained no qualifications as to the speci- 
fications. Lear qualified its bid by stating that the basic items “will 
be produced in accordance with MIL-G-25591A dated July 9, 1957, 
Amendment No. 1 dated July 1, 1958, and changes previously author- 
ized under AF 33(600)-39893.” Lear attached copies of the changes 
previously authorized which correspond to the deviations under which 
its product was qualified. By letters dated October 26 and Novem- 
ber 1, 1960, Bendix stated that it wished to clarify a point which was 
under discussion in connection with the technical requirements of the 
IFB. Bendix stated that it had bid in accordance with the require- 
ments of the specifications as set forth in the IFB and that while it 
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had previously made a product improvement which increased the 
weight of the item by 0.1 pound (which increase was recognized in 
Amendment No. 2 to the basic specification) its item was qualified 
without this change and that it was bidding strictly in accordance 
with the terms of the IFB which only required an item in accordance 
with the basic specification and Amendment No. 1. 

Upon review of the bids, the AMC Aeronautical Systems Center 
determined that it was in the best interest of the Government to re- 
ject all bids and readvertise the procurement under revised specifica- 
tions. The reasoning leading to this conclusion was that the Lear bid 
was not responsive, because the qualifications stated therein were not in 
accordance with the definite requirements of the specifications spe- 
cifically referenced in the invitation, and that the Bendix bid, while 
meeting the invitation requirements, did not offer the improvement 
which had led to Amendment No. 2, although it was believed that 
the Government’s needs would be better served thereby. 

On October 31, 1960, Amendment No. 3 to the original specification 
was issued, which incorporated the changes made by Amendment 
No. 1, the weight increase authorized by Amendment No. 2, and the 
modifications of the testing requirements under which the Lear gyro- 
scope had been granted qualification and on which its bid on the orig- 
inal invitation was based. On November 8, 1960, a new invitation was 
issued. The readvertisement calls for gyroscopes in accordance with 
Specification MIL-G-25591A (USAF) and Amendment No. 3 thereto, 
dated October 31, 1960, and we are advised both bidders have been 
informed that the qualification approval previously granted them in 
QPL List 25591-2, dated July 11, 1960, will be extended to the changes 
made by Amendment No. 3 without further qualification testing. 

Your protest against the rejection of bids under IFB 33-600-61-34 
is based upon your belief that Lear’s bid was responsive to the invi- 
tation, and that the specifications were adequate since the product of 
each bidder had been approved for the Qualified Products List and 
each bidder was bidding upon the product so approved. It is your 
further contention that the specifications under IFB 33-600-61-34 
cannot be classed as ambiguous, since each bidder under a new invi- 
tation incorporating Amendment No. 3 will be bidding on the identical 
Qualified product he offered under the previous invitation. You ex- 
press the opinion that the rejection of all bids was arbitrary and 
capricious, that the unnecessary exposure of both bids resulting from 
their rejection would tend to damage the integrity of the competitive 
bidding system, and that readvertisement will convert the procurement 
into an auction. You therefore request this Office to direct the Air 
Force to cancel the new invitation for bids and make an award to the 
lowest responsive bidder under IF B 33-600-61-34. 
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On the record we agree with the view of the administrative agency 
that the Lear bid was qualified by the reference to the changes incor- 
porated in its prior contract, which clearly deviated from the require- 
ments of the specifications cited in the invitation. Even though the 
Lear product had been listed on the QPL, the invitation was based 
upon specifications which it admittedly had not met, and we believe 
that a bidder who receives an award under such an IFB is bound by 
the requirements set out in the specifications incorporated into the 
IFB, irrespective of whether such requirements are less or greater 
than those met in qualifying his product. See, in this connection, 
the advice that qualification of a product “does not constitute a waiver 
of the requirements of the specification as to acceptance, inspection, 
testing or other provisions of any contract involving such product” 
which was included in the March 23, 1960, qualification notice to Lear, 
as required by ASPR 1-1103.3. 

Furthermore, since Bendix had no notice of the changed testing 
requirements on which the Lear bid was based, but was bidding on 
the basis of the requirements specified in the invitation, consideration 
of the Lear bid on the basis of its inclusion on the QPL without fur- 
ther reference to the specifications would have been unfair to Bendix 
and would not have constituted evaluation of the bids on a common 
basis. 

As indicated above, it is our understanding from discussions with 
you and with Lear personnel that the Lear product was unable to 
meet the three second recovery requirement of paragraph 4.5.2 of the 
specification, and that extensive redesigning of the product would be 
necessary if such requirement were to be met. The product was there- 
fore permitted to be qualified under a relaxed recovery rate of four 
seconds, but this relaxation was never incorporated into the specifi- 
cations until October 31, 1960, although we have been informally 
advised that a letter was written to Lear at the time of its qualification 
approval stating that the specifications would be modified in that 
respect. 

Having properly concluded that the Lear bid was nonresponsive, 
the procuring agency was faced with the choice of accepting the 
Bendix bid, which was strictly in accordance with the invitation, or 
readvertising under revised specifications which would embody the 
revised test requirements under which the Lear gyroscope had been 
qualified and also permit Bendix to furnish the improvement which 
was permissible under Amendment No. 2 to the specification but not 
under the specifications cited in the invitation. 

In view of the peculiar circumstances of this case, resulting prin- 
cipally from the unfortunate acceptance on the QPL of an article 
which admittedly could not meet the applicable specifications there- 
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for, and considering also the well-established proposition that the 
rejection of bids after opening is a matter involving the exercise of 
sound administrative discretion, with which our Office will not in- 
terfere except in case of clearly arbitrary action, we have no difficulty 
in accepting the administrative decision. The disclosure of the prices 
bid is a regrettable incident of such action, which should be avoided 
wherever possible, but in this instance we view this consequence as 
less undesirable than would be the acceptance of the Lear bid, on a 
basis on which Bendix had no opportunity to bid, or the acceptance 
of the higher Bendix bid despite the qualification approval of the 
Lear product. 
For these reasons your protest must be rejected. 


[ B-116651 J 


Veterans Administration—Supply Fund Activities—Legality 


In view of the qualification that the revolving supply fund established for the 
Veterans Administration, 38 U.S.C. 5011, be used for expenditures which are 
reasonably connected with and incident to the accomplishment of the purposes 
for which specific appropriations are made to the Administration, a silver 
reclamation program which would be an industrial type operation not serving 
any useful purpose in the care and treatment of beneficiaries or in the perform- 
ance of activities for which appropriations are made may not be financed by 
the revolving supply fund. 


Although property financed from a revolving supply fund which no longer 
serves the purpose of the appropriation which was originally charged may be 
reassigned within the agency for effective utilization, it does not follow that 
the property acquired by an appropriation for the supply fund and subsequently 
converted into cash may be retained and used by the fund, such action would 
amount to an unauthorized augmentation of the revolving fund. 


To the Administrator, Veterans Administration, December 13, 1960: 


Reference is made to your letter of February 19, 1960, with enclo- 
sures, requesting approval of the use of the “Supply Fund, Veterans 
Administration” to finance and operate a centralized silver reclama- 
tion program, and to retain and use the proceeds derived from sale 
of the silver. 

It is stated in the letter and enclosures that X-ray film contains 
a small quantity of pure silver, and that when the film is exposed and 
developed in a chemical fixing solution at least 50 percent of the 
silver is washed from the film into the solution. It is further stated 
that while a large percentage of the silver in the developing solution 
is recoverable, surveys of the Veterans Administration field stations 
indicate that over one-third of the stations have no provision for 
silver recovery; the remainder utilize four different methods to accom- 
plish it, many of which are so inefficient that lass than 7 percent of 
the silver available is reclaimed for the Government. 
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A controlled silver recovery program, it is stated, installed and 
supervised by trained service and reclamation shop personnel, will 
(1) recover a substantial amount of the now lost silver estimated to 
be valued well in excess of $100,000 annually; (2) extend the life of 
the fixing solution; (3) relieve the hospitals of the present cost and 
inconvenience of questionable silver recovery ; and (4) establish stand- 
ard procedures acceptable to all stations. It is proposed to reconsti- 
tute this program as a supply fund operation, with expenses including 
operating equipment financed by the fund, and the proceeds derived 
from sale of the silver credited to the fund. 

The “Supply Fund, Veterans Administration” established by the 
Second Independent Offices Appropriation Act, 1954, 67 Stat. 193, 
and reenacted as section 1711 of the Veterans’ Benefits Act of 1957, 71 
Stat. 142, 38 U.S.C. 5011, is made available “for all expenses necessary 
for the operation and maintenance of a supply system for the Veterans 
Administration including procurement of supplies and equipment, 
and personal services, * * * Provided, That the fund shall be (1) 
reimbursed for the cost of all services, equipment and supplies fur- 
nished appropriations * * *; (2) credited with advances from ap- 
propriations to which services or supplies are to be furnished, and 
all other receipts resulting from the operation of the fund including 
the proceeds of disposal of scrap, excess or surplus personal property 
of the fund * * *.” 

In explanation of the establishment and use of the revolving supply 
fund, it is stated at pages 12 and 13 of H. Rept. No. 550, 83d Congress, 
on the bill enacted as the Second Independent Offices Appropriation 
Act, 1954, in pertinent part, as follows: 

It is essential that this supply fund be made available to the agency because 
of other action by the committee creating several appropriations for administra- 
tion and medical care expenses. The fund will be used to finance the purchase 
of supplies and materials for both depot and station stocks pending actual use 
by the hospitals, domiciliaries, out-patient clinics, regional offices, and other 
stations, and pending determination as to which appropriation is to be charged 
with the supplies consumed. The creation and use of such supply fund will 
result in charging the several appropriations with goods consumed, rather than 
merely charging them with orders placed. This financing plan for supplies 
will result in improved congressional control over Federal expenditures, and 
will prevent stockpiling of supplies at a level higher than will exist on June 30, 
1953. * * * The use of a supply fund will reflect more accurately the cost of 
operations, and will provide both the Executive and Legislative branches of the 
Government with more meaningful and dependable information regarding ex- 
penditures for operations of the Veterans Administration. [Italics supplied.] 

In the Senate Hearings on this appropriation bill it is stated at 
page 242, as follows: 

Now, the third amendment is the one on page 17 which sets up the supply 
fund. Am I right in understanding Mr. Stirling, that that supply fund is set 
up separately for the first time this year? 


Mr. Stretina. Yes, that is correct. 
Senator SaLtronsTaLyi. Will you describe that language a little bit, please? 
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Mr. Baker. Mr. Chairman, the purpose and intent of this is to enable us to 
procure through one supply system all the supplies, materials, and equipment 
that are needed for the operation of our various field stations, including hospitals 
and domiciliaries. Because of the fact that this bill also provides 7 different 
appropriations where we have had only 1 before, it becomes more important than 
ever that we have such a supply system which can sell, in effect, to these various 
other programs, financed under different appropriations, and secure reimburse- 
ment for the supplies and materials that they so sell. 


It is clear from the legislation establishing the revolving supply 
fund, and in light of its legislative history quoted above, that the 
supply fund was established for and designed generally to simplify 
and improve operations of the Veterans Administration with reference 
to the procurement, warehousing, and utilization of its supplies, ma- 
terials, and equipment. The law contemplates that the fund operate 
as a working capital type of account from which expenditures neces- 
sary for supplies, materials, and services would be made with payment, 
either in advance or by way of reimbursement, from Veterans Admin- 
istration appropriations properly chargeable for the direct cost of 
the items and for the indirect cost of maintaining the fund. Further, 
that the activities financed by the supply fund include the performance 
of otherwise proper service functions reasonably connected with and 
incident to the accomplishment of the regular activities of the Veterans 
Administration, subject to the availability of appropriations. 

There can be no doubt that personal property charged to Veterans 
Administration field station appropriations must be identified with 
the using appropriation at the time of purchase from the supply fund. 
Also, that proceeds from the sale of such property determined to be 
excess or surplus under regulations of the General Services Adminis- 
tration are for deposit into the Treasury as miscellaneous receipts 
less, of course, the items of expense which pertain directly to the 
sale of the property. See sections 3617 and 3618, Revised Statutes, 
31 U.S.C. 484 and 487, respectively, and 40 U.S.C. 485. Also, see 
33 Comp. Gen. 31; 37 7d.59. Cf. 26 Comp. Gen. 721. 

Apparently, a major reason for reconstituting silver reclamation 
as a supply fund operation is to defray the cost of the program and 
equipment necessary to recover the silver from the supply fund and to 
retain and use the proceeds derived from sale of the silver for purposes 
of the fund. Such a proposition appears predicated on the assumption 
that (1) the authority for the establishment and capitalization of the 
supply fund, and operation and maintenance of a supply system is 
sufficiently broad to authorize activities in the nature of silver reclama- 
tion, and (2) that personal property purchased with funds appro- 
priated for payment of salaries and expenses, and determined to be 
no longer required for the purposes for which it was purchased or the 
use to which it was applied may be reverted as supply fund property 
simply because it was initially purchased or acquired by the fund. 
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The Congress in providing revolving fund type of financing for 
the operation and maintenance of a supply system for the Veterans 
Administration qualified the use thereof on the basis of adjustment 
between the supply fund and the consuming appropriations for the - 
cost of services, equipment and supplies furnished the appropriations 
otherwise available for payment of such expenses. It is apparent, 
therefore, that application of the supply fund must be limited to the 
extent that expenditures therefrom are reasonably connected with 
and incident to the accomplishment of the purposes for which specific 
appropriations are made to the Veterans Administration. 

It is understood that the appropriations made to the Veterans 
Administration for the purchase of X-ray film and the chemical 
solution for developing the film are provided under the titles “In- 
patient Care” and “Outpatient Care.” Both of these appropritions, 
as contained in the Independent Offices Appropriation Act, 1960, 
Public Law 86-255, approved September 14, 1959, 73 Stat. 511, are 
made available in general terms for expenses necessary to accomplish 
specific purposes. The first mentioned appropriation provides for, 
among other things, the cost of care and treatment of beneficiaries 
at. Veterans Administration hospitals and domiciliaries, contract 
hospitals, and State Homes; the latter appropriation provides certaim 
veterans with medical and dental care by the staffs of Veterans Ad- 
ministration outpatient clinics and by physicians and dentists par- 
ticipating in the hometown medical care program. 

We agree that a centralized program for the recovery of silver is 
desirable and in the interest of the Government, in view of the ma- 
terial savings which, it is said, can result therefrom. Also, it is clear 
that the procurement of electrodes for use in extending the useful 
life of the X-ray fixing solution falls within the scope of authorized 
supply fund activities. However, we see no legal basis for the view 
that the expenses directly connected with the recovery of silver in- 
cluding operating equipment properly may be considered a necessary 
expense or an expense reasonably connected with and incident to the 
accomplishment of the specific purposes for which the cited appro- 
priations were made available. Apparently, reclaimed silver serves 
no need or useful purpose to the Veterans Administration in per- 
forming the activities covered by these appropriations. Neither does 
it appear that in the recovery of silver by the supply fund there would 
be involved the furnishing of supplies or the performance of services 
for the benefit of the pertinent appropriations. 

For these reasons we find it difficult to consider the program for 
silver recovery as the type of supply operation authorized to be 
financed by the supply fund. As we see it, the program involves an 
industrial operation not within the scope of the duties and respon- 
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sibilities of the Veterans Administration. And, since the Congress 
has seen fit to limit application of the supply fund, as stated above, 
no legal basis exists for extending its use to activities which are un- 
related to the supply and service activities which the supply fund was 
designed to serve. 

Moreover, while we recognize that under the law property no longer 
required for the purposes of the appropriation from which it was 
purchased may be reassigned within the agency for purposes of 
effective utilization, it does not follow that property so acquired by 
an appropriation through the supply fund and subsequently con- 
verted into cash may be retained and used by the fund. The effect 
of such action is to supplement the working capital of the fund in 
a manner not authorized by the Congress. See 20 Comp. Gen. 280; 
23 id. 986. 

Accordingly, we conclude that the proposal to finance and operate 
a centralized silver reclamation program as a revolving supply fund 
activity, and to retain and use the proceeds derived from sale of the 
silver is unauthorized under existing law and, therefore, may not be 
approved. 

We wish to point out that we have no desire to appear as inter- 
fering with the furtherance of the purpose to centralize the recovery 
of silver. But the need or desirability for financing the activity under 
the supply fund with retention of the proceeds derived from silver 
reclamation does not authorize the use of the supply fund for pur- 
poses not fairly within its terms as provided by the Congress, nor 
overcome the specific requirements of the cited sections 3617 and 
3618, Revised Statutes, and 40 U.S.C. 485. Cvnsequently, we believe 
that the plan for a centralized silver reclamation program as a supply 
fund activity should be brought to the attention of the Congress, and 
we would recommend favorable consideration by the Congress. 

In this connection, your letter cites as a precedent, for financing the 
centralized silver recovery program as a supply fund operation, the 
practice followed by the Veterans Administration with reference to 
the disposition of scrap gold. It is stated that the supply fund pro- 
cures and issues gold and certain other metals for use in the practice 
of dentistry and that in the normal practice such material is not en- 
tirely used. The fabrication of dental devices, or the filling or crown- 
ing of teeth, is said to give rise to scrap in the form of filings and 
clippings. The scrap gold is accumulated and collected at the 
Somerville Depot, disposed of through the Treasury Department, 
and pruveeds from the sale thereof are credited to the supply fund. 

Our records do not disclose that the legal propriety of the proce- 
dure followed by the Veterans Administration with respect to the 
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disposition of scrap gold and credit of the sale proceeds to the supply 
fund was ever presented here for formal consideration. Hence, 
reference to such practice as a precedent, in connection with the 
proposal for the centralized recovery of silver as a supply fund ac- 
tivity, may not be considered as support for that proposition. Fur- 
thermore, we have considerable doubt as to the propriety of adopting 
this practice in the first instance. It is clear that the gold used in the 
practice of dentistry is purchased with appropriated funds of the 
Veterans Administration through the supply fund for use incident to 
authorized dental service activities of the Administration. Even 
if the service function of accumulating the scrap gold arising in con- 
nection with the dental services and the disposition thereof as excess 
or surplus property be regarded as a proper supply fund activity, the 
performance of such service does not operate to convert the scrap 
gold into supply fund property so as to justify crediting proceeds 
from the sale thereof to the supply fund. As stated above, the effect 
of such action is to supplement the working capital of the fund in a 
manner not authorized by the Congress. 

Under the terms of 40 U.S.C. 485, all proceeds from the disposition 
of excess or surplus property are required to be deposited into the 
Treasury as miscellaneous receipts with certain exceptions not here 
material. Consequently, in the absence of express statutory authority 
for crediting the supply fund with proceeds from sale of the scrap 
gold, such collections from the sale of such scrap should be deposited 
in the Treasury as miscellaneous receipts. 


[ B-143968 J 


Contracts—Price Adjustment Delays—Government Fur- 
nished Material 


A contract clause which provides that, in the event of delay in delivery of Gov- 
ernment-furnished material to the contractor, an extension of time will be 
granted but that the Government shall not be subjected to any liability for 
damages or loss of profit by reason of any delay may not be construed as author- 
izing any adjustment of price to compensate the contractor for increased costs 
due to the Government’s delay in furnishing materials and, even if it would be 
admitted that the delay was so unreasonable as to constitute a breach subjecting 
the Government to liability in the absence of the clause, the provision against 
liability has the effect of barring any increased cost adjustment claim. 


To Interstate General Contractors, Inc., December 13, 1960: 


Reference is made to your claim for $10,021.97 (which was inadvert- 
ently stated in our settlement of August 31, 1960, to be $18,037.67) 
under contract No. FA1-100, dated January 6, 1959, with the Federal 
Aviation Agency; to your letter of September 8, 1960, protesting the 
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disallowance of the claim; and to the conference held in our Office 
on September 15, 1960, with Mr. Nelson. 

The contract called for the construction of an instrument landing 
system on runway 13 at the National Aviation Facilities Experi- 
mental Center, Atlantic City, New Jersey, for the sum of $32,770, 
which was subsequently increased to $40,785.70 to cover authorized 
changes in the work. The work was required to begin on January 12, 
1959, the effective date of the notice to proceed, and to be completed 
within a period of 45 days, or by February 25, 1959. Because of 
authorized changes in the work, the period of time for completion 
of the contract was extended a total of 51 days by change orders Nos, 1 
through 5, or to April 17,1959. The contract was completed on May 6, 
1959, and you were assessed the sum of $950, representing liquidated 
damages at the contract rate for 19 days’ delay. However, you pro- 
tested the assessment of liquidated damages on the ground that the 
delay was due to late deliveries of Government-furnished materials 
and equipment, and, by letter of July 17, 1959, the contracting officer 
advised you that he agreed with your contentions and liquidated dam- 
ages were, therefore, remitted. 

In a letter dated August 5, 1959, to the contracting officer, you re- 
quested in substance that you be paid the amount of $10,021.97 as 
additional compensation to cover the increased costs which you stated 
you had incurred in performing the contract as a result of the Gov- 
ernment’s referred-to delay in furnishing materials and equipment. 
You contended that the Government, by failing to furnish the ma- 
terials and equipment in sufficient time to enable you to proceed with 
the performance of the work as scheduled or to complete the same 
within the time fixed by the contract, had breached the contract and 
that you were, therefore, entitled to have the contract price increased 
to cover the additional costs involved. 

By letter of October 19, 1959, the contracting officer denied your 
request for additional compensation, stating that, while he “found 
that there was some delay by the Government in furnishing material,” 
the contract provided a remedy for delay in delivery of Government- 
furnished equipment which was limited to an extension of the date 
fixed for completion of the contract. On appeal, the contracting 
officer’s decision was sustained by the Acting Administrator of the 
Federal Aviation Agency by decision of February 5, 1960, the crux 
of the decision being that the administrative agency was without any 
authority to entertain the claim. 

By letter of February 15, 1960, you filed claim here for the amount 
involved, plus interest, and for reimbursement of certain travel costs 
stated to have been incurred by Mr. Nelson in pressing the claim. 
The claim was disallowed in Office settlement of August 31, 1960, and 
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by letter of September 8, 1960, you requested review of the action 
taken. 

As pointed out in the decision of the Acting Administrator of the 
Federal Aviation Agency, there is no dispute between the parties as 
to the fact of the Government’s delay with respect to supplying you 
with the materials and equipment which the Government was obligated 
to furnish under the contract. However, your rights in the matter 
must be determined in accordance with the provisions of the contract. 
In this connection, clause 32(b) of the Additional General Provisions 
of the contract provides in pertinent part as follows: 

The delivery or performance dates for the supplies or services to be furnished 
by the contractor under this contract are based upon the expectation that Gov- 
ernment-furnished materials of a type suitable for use will be delivered to the 
contractor in sufficient time to enable the contractor to meet such delivery or 
performance dates. In the event that Government-furnished material is not 
delivered to the contractor by such time or times, the Contracting Officer shall, 
if requested by the contractor, make a determination of the delay occasioned the 
contractor thereby, and if justified, shall grant to the contractor a reasonable 
extension of time in respect to such delay or performance dates. The Gov- 
ernment shall not be liable to the contractor for damages or loss of profit by 
reason of any delay in delivery of or failure to deliver any or all of the Gov- 
ernment-furnished materials, except that in case of such delay or failure, upon 
the written request of the contractor, an equitable adjustment shall be made in 
the delivery or performance dates, and in any other contractual provision affected 
thereby, in accordance with the procedures provided for in the clause of this con- 
tract entitled “Changes”, * * * 

We agree with the conclusion expressed in the decision of the Act- 
ing Administrator of the Federal Aviation Agency that the above 
clause may not be construed to authorize an adjustment of the con- 
tract price by the contracting officer to compensate the contractor for 
increased costs due to the Government’s delay in furnishing materials 
and equipment for the performance of the work. The clause, in our 
opinion, must be construed as providing against any liability on the 
part of the Government for delay in delivery of Government-furnished 
materials and equipment. Hence, even if it be admitted, for the pur- 
pose of argument, that the delays of which you complain were so 
unreasonable as to have constituted a breach of contract and thereby 
have subjected the Government to liability in the absence of the pro- 
visions of clause 32(b), the provision therein that the Government 
“shall not be liable to the contractor for damages or loss of profit by 
reason of any delay in delivery of or failure to deliver any or all of 
the Government-furnished materials” has the effect of barring any 
such claim as you now present. See Wells Brothers Co. v. United 
States (1920) 254 U.S. 83; Wood v. United States (1922) 258 U.S. 120; 
Psaty & Fuhrman v. Housing Authority (1949; Supreme Ct. R.I.) 68 
A. 2d 82; Anthony P. Miller, Inc. v. Wilmington Housing Authority 
(1958; U.S. Dist. Ct. D. Del.) 165 F. Supp. 275; A. Kaplen & Son, 
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Ltd. v. Housing Authority (1956; Super. Ct. N.J., Apel. Div.) 126 A. 
2d 13. 

Accordingly, the action taken with respect to the disallowance of 
your claim is sustained. 


[ B-144279 J 


Military Personnel—Retired Pay—Effect of Act of Septem- 
ber 1, 1954, Prohibiting Payment to Persons Convicted of 
Certain Offenses 


Since the offense of using a Government motor vehicle for personal purposes 
for which a member of the uniformed services was convicted by court-martial 
must be regarded, in view of the admissions contained in a signed stipulation 
introduced in evidence in the proceedings, as an offense committed as a result 
of the authority, influence or power exercised by the individual as a military 
officer and since the offense constituted an unlawful taking of a motor vehicle 
without the actual or implied consent of the owner, it is analogous to a civil 
offense punishable under section 22-2204 of the District of Columbia Code and 
is therefore the conviction of an offense within the purview of the act of 
September 1, 1954, 5 U.S.C. 2281, which prohibits the payment of retired pay 
to the member. 


To Lieutenant Colonel R. H. MacPherson, Department of the Army, 
December 13, 1960: 


By first endorsement of October 18, 1960, the Chief of Finance, 
Department of the Army, referred to this Office your letter of Octo- 
ber 4, 1960, requesting an advance decision as to the propriety of 
payment of a voucher totaling $503.75 in the case of Lieutenant Colonel 
Chester L. Martin, 0404844, representing retired pay for the month 
of September 1960. Your request for advance decision was forwarded 
under DO No. 537, allocated by the Department of Defense Military 
Pay and Allowance Committee. 

It appears that Colonel Martin was placed on the retired list ef- 
fective September 1, 1960, under the provisions of 10 U.S. Code 
3911. It is stated that doubt exists as to whether he may be paid 
retired pay since he was convicted by a general court-martial of a 
felony which may come within the purview of the act of September 
1, 1954, 68 Stat. 1142, 5 U.S. Code 2281. 

Colonel Martin was charged with violations of Articles 121 and 
134 of the Uniform Code of Military Justice. He pleaded guilty to 
all charges and specifications, was found guilty of all and was sen- 
tenced to an official reprimand and to forfeit $200 per month of 
his pay for a period of 12 months. The sentence was adjudged on 
December 3, 1957, and approved on January 11, 1958. It is further 
stated that the Judge Advocate General of the Army, upon review of 
this case, rendered the opinion that the evidence offered in mitigation 
and extenuation by the defense was insufficient to indicate that the 
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officer had been convicted of an offense within the purview of the above 
act and in that connection reference is made to 38 Comp. Gen. 817. 
It is further stated to be the opinion of the legal officers of the 
Department of the Army that the only felony of which Colonel 
Martin was convicted was contained in Specification 4 of Additional 
Charge II which charged him with wrongfully appropriating a “Reo 
214-ton Earthboring and Pole-setting Truck.” You state further that 
since the accused pleaded guilty to all specifications and charges, no 
evidence can be found in the record of the trial to support this spec- 
ification. You refer to various statements of witnesses at a pretrial 
investigation of charges under Article 32, Uniform Code of Military 
Justice, 10 U.S.C. 832, and request advice whether such statements or 
any other matter contained in the record of trial are sufficient to de- 
termine that Colonel Martin has been convicted of a felony within the 

_ purview of the act of September 1, 1954, and whether his retired 
pay should be denied under that act. 

Generally, the conviction by a court-martial of a member of the 
Uniformed Services for an offense under the Uniform Code of Mili- 
tary Justice which is of a civil nature and is punishable by death or 
confinement exceeding one year is a conviction of a “felony” under the 
laws of the United States within the meaning of section 1, clause 2, 
of the act of September 1, 1954, and if the offense was committed in 
the exercise of his authority, influence, power, or privileges as an 
officer of the Government, that act prohibits the payment of retired 
pay to him. See 35 Comp. Gen. 302; 38 Comp. Gen. 310; 38 Comp. 
Gen. 817. Having pleaded guilty and having been convicted of an 
offense which is a felony under paragraphs 127¢ and 213d(6) of the 
Manual for Courts-Martial, 1951, Colonel Martin may not be paid 
retired pay if the offense is of a civil nature under the laws of the 
United States or the District of Columbia and was committed in the 
exercise of his authority, influence or power as a military officer. 

After the court-martial entered its findings of guilty to the charges 
against the officer, the prosecution, with the consent of the accused, 
introduced in evidence as Prosecution Exhibit No. 1, a stipulation 


signed by the accused and his counsel, in which it is stated that: 


During the months of June through October 1956, the accused by orders to 
enlisted personnel under his supervision or conveyed to them by subordinates 
secured enlisted men under his operational control to perform personal serv- 
ices for him about his private residence at Lucrino, Italy, these services were 
performed during normal duty hours and utilized the property of Allied Forces 
Southern Europe. * * * During ‘he performance of these services the property 
of Allied Forces Southern Europe described in Specification 1, 2 and 4 of addi- 
tional charge II was either used at or incorporated into accused's private 
home 


The admissions contained in the stipulation are properly for con- 
sideration in this matter (decision of July 22, 1960, 40 Comp. Gen. 
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45) and they clearly show that the offense of wrongfully appropriat- 
ing the motor vehicle described in Specification 4 of Additional 
Charge II, was committed as a result of the authority, influence or 
power exercised by Colonel Martin as a military officer. 

As to the requirement that the offense be analogous to one of a civil 
nature under the laws of the United States or the District of Columbia, 
section 22-2204 of the District of Columbia Code provides: 

Any person who, without the consent of the owner, shall take, use, operate, 
or remove, or cause to be taken, used, operated, or removed from a garage, 
stable, or other building, or from any place or locality on a public or private 
highway, parkway, street, lot, field, enclosure, or space, an automobile or motor 
vehicle, and operate or drive or cause the same to be operated or driven for 
his own profit, use, or purpose shall be punished by a fine not exceeding $1,000 
or imprisonment not exceeding five years, or both such fine or imprisonment. 
While it may be that Colonel Martin had, by reason of his duties and 
rank, some control over the vehicle involved, such control did not 
permit its use for personal purposes and the action taken by him in 
securing its use at his home constituted an unlawful taking without 
the actual or implied consent of the owner. The offense committed 
by him is very similar to that punishable under the above-quoted 
provisions of law and thus appears to be an offense of a civil nature. 

Accordingly, it is concluded that Colonel Martin’s case comes within 
the prohibition of the 1954 act and that he is not entitled to receive 
any retired pay. The voucher submitted with your letter will be 
retained here. 

Your attention is invited to the fact that H.R. 4601, 86th Congress 
(a bill to limit the prohibition in the act of September 1, 1954, against 
the payment of annuities and retired pay to cases involving the na- 
tional security) was passed by the House of Representatives on April 
14, 1959, and was favorably reported to the Senate without amendment 
on June 10,1960. It was not enacted into law. 


[ B-143997 J 


Military Personnel—Pay—Absence Without Leave—Ex- 
cused—Mentally Incompetent Members 


For an absence without leave of a mentally incompetent enlisted member of the 
uniformed services to be excused as unavoidable under section 4(b) of the 
Armed Forces Leave Act of 1946, as amended, 37 U.S.C. 33(b), the absence 
not only must be unavoidable insofar as the enlisted man is concerned but it 
must be unavoidable insofar as the Government is concerned, the test being 
whether the absence could have been prevented by the member or by 
the military authorities’ exercise of due diligence in attempting to discover, 
apprehend and return the member to military control; therefore, when an un- 
authorized absence of a mentally incompetent enlisted member could not have 
been prevented by the member or the military authorities and is excused as 
unavoidable, the member is entitled to pay and allowances for the excused 
leave periods. 
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To the Secretary of Defense, December 14, 1960: 


Reference is made to letter of September 15, 1960, from the Deputy 
Assistant Secretary of Defense (Comptroller) requesting decision on 
two questions (1) whether under the Armed Forces Leave Act the 
Secretaries of the military departments may excuse, as unavoidable, 
unauthorized absences of enlisted members who are found to be 
mentally incompetent, and (2) whether such members may be paid 
active duty pay and allowances during such absences if the absence 
is excused. There was enclosed with the letter of September 15, 1960, 
a copy of Committee Action No. 270 of the Military Pay and Allow- 
ance Committee, Department of Defense, discussing the questions 
presented. 

Section 4(b) of the Armed Forces Leave Act of 1946, as amended 
by the act of August 4, 1947, 37 U.S.C. 33(b), provides in pertinent 
part that: 

* * * When absent without leave or absent over leave, they [members of 


the Armed Forces] shall forfeit all pay and allowances during such absence, 
unless such absence is excused as unavoidable. * * * 


Our decision of June 26, 1957, B-131446, referred to in Com- 
mittee Action No. 270, involved the case of an enlisted man of the 
Air Force who had been absent without leave from February 14, 1951, 
to December 26, 1955. It subsequently was determined that he was 
mentally incompetent during that period. In connection with the 
matter a disbursing officer requested » decision whether, in view of 
the provisions of the Armed Forces Leave Act: of 1946, an adminis- 
trative determination that the absence without leave was unavoidable 
would be sufficient to authorize creditable service and pay and allow- 
ances for the period of absence. 

We answered the question in the negative, pointing out that the 
provisions of the Armed Forces Leave Act of 1946, as amended, for 
excusing unauthorized absences as unavoidable did not embody any 
new concept of military or naval law, since similar provisions had 
been contained in prior laws and regulations beginning with section 
1265, Revised Statutes; that prior to the enactment of the amendment 
the authority to excuse apparently was used sparingly and with re- 
spect to relatively short periods only; and that it was doubtful that 
the subject enlisted man’s absence could be held to be unavoidable, 
since he was at his home during all or nearly all of the period in- 
volved and should have been apprehended soon after the beginning 
of his unauthorized absence. 

As pointed out in Committee Action No. 270 there was an inference 
in the above decision that the diligence or negligence of the service 
itself in bringing the absentee back to military control might be for 
consideration in the determination of the character of the absence; 











368 DECISIONS OF THE COMPTROLLER GENERAL [40 


that is, whether or not it was unavoidable. And there was an infer- 
ence in the decision that a relatively short period of absence might 
properly be excused as unavoidable—with the consequent right to 
pay—upon a finding of mental incompetence during that period. 

The mere determination that an enlisted man was mentally incompe- 
tent during a period of absence without leave will negative the imposi- 
tion of any punishment for such absence, but such a determination does 
not remove the requirement to comply with the contractual obliga- 
tions of his enlistment in order for him to be entitled to pay. See 4 
Comp. Gen. 750; B-5058, November 7, 1940; B-13711, December 18, 
1940; B-140250, August 21, 1959. Compare Merwin v. United States, 
78 Ct. Cl. 561; 7 Comp. Gen. 812; 21 Comp. Gen. 845; 27 Comp. Gen. 
269. 

The question then is whether the excusal of an enlisted member’s 
absence without leave on the ground that it was unavoidable, because 
he was mentally incompetent, can entitle him to pay. Apparently, 
the Department of the Navy holds that such an excusal would be in- 
effective, since paragraph 044254 of the current Navy Comptroller 
Manual provides that : 


The law gives no right to pay or allowances to a member for the period of 
time he is absent without authority, whether under conditions of responsibiilty 
or irresponsibility. Accordingly, a member in an unbalanced mental state who 
absents himself without authority is not entitled to pay or allowances for the 
period of such absence. 


We do not believe that the law supports the view that there are no 
possible circumstances under which the absence without leave of a 
mentally incompetent enlisted member could be excused as unavoid- 
able. “‘Unavoidable’ means not avoidable; incapable of being shun- 
ned or prevented; inevitable.” Webster's New International 
Dictionary. Whether a particular unauthorized absence was un- 
avoidable is a question of fact and an enlisted man’s mental compe- 
tency is one fact for consideration in determining the character of 
his absence. If, because of mental incompetency, an enlisted man 
could not comprehend that he was absent from his post of duty with- 
out authority, that fact may justify a conclusion that such absence, as 
far as the enlisted man is concerned, was unavoidable within the scope 
of the definition and statute mentioned. We believe, however, that 
before an unauthorized absence legally may be excused as unavoidable 
under the statute, that absence not only must be unavoidable insofar 
as the enlisted man is concerned, but also must be unavoidable insofar 
as the Government is concerned. If an enlisted man’s absence, as in 
the case considered in our decision of June 26, 1957, could have been 
prevented by the administrative authorities through the exercise of 
due diligence in attempting to discover, apprehend, and return him 
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to military control, it is our view that the absence is not unavoidable. 
In other words, the absence is not unavoidable if it could have been 
prevented by the member or by the exercise of due diligence by the 
administrative authorities. 

Within the framework outlined above, we think that the Secretary 
of a Department, in his discretion, may excuse as unavoidable 
absences of enlisted members while mentally incompetent. The first 
question presented is answered accordingly. 

The second question is answered by saying that it reasonably ap- 
pears that the statute contemplates the granting of pay and allowances 
for periods of unauthorized absence which have been excused as 
unavoidable. 


[ B-143921 ] 


Departments and _ Establishments—Services Between— 
Reimbursement—Normal Agency Function Distinguished 


Work performed by the Department of the Interior for other Government 
agencies in connection with the acquisition or elimination of outstanding unpat- 
ented mining claims on lands in the public domain to be withdrawn for the use of 
other Government agencies is not a normal function of the Department for 
which funds are requested by, or appropriated to, so as to preclude the transfer 
of other agency funds to reimburse the Department of the Interior for such 
work; therefore, agency funds may be used to reimburse the Department for 
work in determining the validity or invalidity of unpatented mining claims 
on public domain land, however costs of conducting the hearing and rendering 
the decisions are not for reimbursement since the hearing and decision functions 
are properly the responsibility of the Department of the Interior. 


To the Secretary of Army, December 15, 1960: 


The Assistant Secretary of the Army (Manpower, Personnel and 
Reserve Forces) by letter dated September 6, 1960, advises that the 
Chief of Engineers, as real estate agent for the Army and Air Force, 
is experiencing difficulty in acquiring or eliminating outstanding un- 
patented mining claims on public domain which has been withdrawn 
or is in the process of being withdrawn for defense purposes. 

The Assistant Secretary’s letter is in part as follows: 


All withdrawals of public domain for military purposes are issued subject to 
valid outstanding rights. In attempting to eliminate recorded outstanding min- 
ing claims, it is necessary to determine whether the claims are valid and must 
be acquired, or whether they are invalid and may be ignored. There are in 
excess of 1900 unpatented mining claims involved-in current withdrawals. 

The Depurtment of the Interior is charged with the validation and issuance 
of patents to mining claims (30 USC 29-37). The Bureau of Land Management 
of that Department has advised the Chief of Engineers that while its budget 
provides for normal vrocessing of validation and issuance of patents on mining 
claims, it 1s unable to undertake the processing of validation or invalidation 
proceedings in excess of its normal work load. It has advised that it will do the 
necessary work if it is given advance notice, and is reimbursed for the extra 
work involved. It has also stated that the administering agency, and not the 
Bureau of Land Management, should budget for this purpose. 
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The Assistant Secretary refers to our decision of October 5, 1936, 16 
Comp. Gen. 333, wherein he states that we held that funds may not 
be transferred to another department of the Government to perform 
work which is a normal function of that department. He advises 
that since the Bureau of Land Management has taken the position 
that validation proceedings with respect to mining claims on military 
projects are not a part of the normal work of the Bureau of Land 
Management, your Department is at an impasse in its efforts to acquire 
clear title, and to reimburse those whose mining claims are valid. 
In view of this situation the Assistant Secretary requests a decision 
whether the Department of the Interior (Bureau of Land Manage- 
ment) may be reimbursed for expenses for the performance of work 
that it alone can accomplish, but which is in excess of its normal 
workload, and for which it has not budgeted. He advises that funds 
are available to the Chief of Engineers for the reimbursement from 
funds utilized for expenses in the acquisition of land. 

Sections 29 to 37, Title 30, United States Code, by their terms, 
confer upon the Department. of the Interior jurisdiction over mining 
locations only if and when the owners apply for a patent to their loca- 
tions. There is nothing in the cited sections relating to the validation 
or invalidation of unpatented mining claims. The authority of the 
Department to hear and determine questions involving the validity of 
unpatented mining locations was spelled out, however, in Cameron v. 
United States, 252 U.S. 450, as being under the general authority of 
the Department. 

The Administrative Assistant Secretary of the Department of the 
Interior, in a letter commenting on the matter, advises that there 
are three distinct steps to be taken in declaring a mining claim 
invalid, namely : 

1. Examination of the claim itself and assembling of the evidence 
to support the claim of invalidity. 

2. The presentation of the evidence and the cross-examination of 
witnesses for the mining claimant. 

3. Hearing of the evidence and the rendering of the decision. 

We are further advised that : 


In dealing with other agencies the Bureau of Land Management of this De- 
partment has taken the position that steps one and two above are the responsi- 
bility of the agency administering the lands and consequently the Bureau does 
not request funds for this purpose. Step three admittedly is the responsibility 
of the Bureau of Land Management and it includes funds for this purpose in 
its budget requests. 

The Administrative Assistant Secretary points out that it has been 
the practice, at least with respect to national forests, for the Depart- 
ment of the Interior to hear the cases, but for the agency having 
jurisdiction over the lands to initiate and prosecute the action. His 
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letter further indicates that when agencies of the Department and 
other Government agencies find it’ necessary to eliminate invalid 
mining locations on lands under their jurisdiction, they have utilized 
the services of the experts of the Bureau of Land Management on a 
reimbursable basis. The Administrative Assistant Secretary states 
that the reason for this is that the necessity for and the amount of 
such work is unpredictable and is not susceptible of measurement 
sufficiently in advance to enable the Department to include the esti- 
mates in its budget. 

It is pointed out in the Administrative Assistant Secretary’s letter 
that orders withdrawing lands from the public domain for the use 
of Government agencies provide that the withdrawals shall be “Sub- 
ject to valid existing rights * * *.” The Department of the Interior 
takes the position that having accepted lands subject to existing rights 
it is the responsibility of the acquiring agency to take the steps neces- 
sary to acquire or eliminate those rights either by purchase, if they 
are valid, or by having them declared invalid. 

In connection with the Department’s position, your attention is 
directed to the act of July 23, 1955, Public Law 167, 69 Stat. 367, 
30 U.S.C. 601, which amends the mining laws to provide for multiple 
use ot the surface of the same tracts of public lands. In the determina- 
tion of surface rights section 5 of that act, 30 U.S.C. 613, places with 
the agency administering the lands the responsibility for the exam- 
ination of the lands and the payment of the publication notices with 
the agency administering the lands although directing the Secretary 
of the Interior to publish the notices. Section 5 ulso provides for 
hearings by the Department of the Interior under certain circum- 
stances, the cost of which (the hearings) would be borne by the 
Department of the Interior. This would tend to substantiate the posi- 
tion of the Department concerning its responsibility in connection 
with the validation or invalidation of unpatented mining locations on 
lands withdrawn from the public domain and administered by Fed- 
eral agencies other than the Department of the Interior. 

Also, we note that the Bureau of Indian Affairs, Department of 
the Interior, in connection with its fiscal year 1959 appropriation act 
requested funds to reimburse the Bureau of Land Management for 
examining and determining the validity of mining claims located on 
lands administered by the Bureau of Indian Affairs. The legislative 
history of thac appropriation indicates that the requested funds were 
appropriated by the Congress (see pages 303-305, House Hearings on 
1959 appropriations for the Department of the Interior and page 
309 of the Senate Hearings on the same appropriation as well as page 
4 of H. Rept. No. 1846, 85th Congress). 
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Further, in connection with its fiscal year 1958 appropriations, the 
Bureau of Land Management requested $22,220,000 for management 
of lands and resources, $1,752,000 of which was requested for field 
examination and classification. The justification in support of such 
requests contains the following (see page 303, Senate Hearings on 1958 
appropriations for the Department of the Interior) : 

In areas withdrawn for use of other agencies, examinations are made to de- 
termine just compensation for valid claims to be acquired by Government agen- 
cies or to form a basis for Government contests to nullify invalid claims. This 


phase of the activity is reimbursable from other agencies but results in hearings 
at the erpense of the Bureau. [Italics supplied.] 


We found nothing in the legislative history of the appropriation act 
involved to indicate that the Congress had any objection to the 
Bureau of Land Management being reimbursed by the Government 
agencies administering the land for the cost involved in determin- 
ing the validity of unpatented mining claims, other than the costs 
of conducting the hearings. 

In 16 Comp. Gen. 333 (referred to in the Administrative Assistant 
Secretary’s letter) we stated that the legal expenses involved there 
appeared to be normal administrative expenses for which funds were 
appropriated annually to the Department of Justice. The same cir- 
cumstances are not present in the instant case, since from what is 
stated above, it is obvious the funds are not requested by, or appro- 
priated to, the Department of the Interior to conduct examinations 
to determine just compensation for valid mining claims to be ac- 
quired by other Government agencies or to form a basis for the 
Government to nullify invalid claims in connection with lands with- 
drawn from the public domain and placed under the administration 
of such agencies. 

In light of the foregoing, it is our view that the funds of an 
agency administering lands withdrawn from the public domain may 
be used to reimburse the Department of the Interior for services 
(steps 1 and 2 set forth above) incident to determining the validity 
or invalidity of unpatented mining claims located on such lands, other 
than the hearing (step 3) costs, which costs must be borne by the 
Department of the Interior. 

The question presented is answered accordingly. 


[ B-65972 J 


Roads—Forest Roads—User Charges—Tolls 


Payments by private users hauling timber on forest roads to cooperators who 
with the Forest Service construct the roads are not “tolls”, which term as 
used in 23 U.S.C. 301 requiring Federal-aid highways to be free from tolls means 
the exaction of money from highway travelers who are prohibited from 
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using the highways unless they pay the toll, but rather such payments repre- 
sent a sharing of the cost of construction between the users and the cooperators 
for the purpose of securing a single road system. 


To the Secretary of Agriculture, December 19, 1960: 


Reference is made to letter of October 11, 1960, from Assistant 
Secretary of Agriculture C. M. Ferguson, requesting a decision 
whether section 301 of the act of August 27, 1958, 72 Stat. 912, 
23 U.S.C. 301, providing that all highways constructed under the 
Federal Highway Act be toll free, prohibits the use of funds appro- 
priated to your Department for construction of forest development 
roads and trails pursuant to section 205 of the act, 23 U.S.C. 205, 
when such roads are constructed through cooperative agreements be- 
tween the Forest Service and private landowners under an arrange- 
ment described hereinafter. 

Section 301 of the cited act of August 27, 1958, provides, in per- 
tinent part, as follows: 

* * * all highways constructed under the provisions of this title shall be 
free from tolls of all kinds. 

The Assistant Secretary explains in his letter that there is an 
intermingling of Federal and non-Federal land in many of the na- 
tional forests in the western United States, and that where this 
“checkerboard” pattern of land ownership exists the construction of 
access roads in these areas to serve national forest lands or private 
lands, or both, involves crossing lands in the ownership of both 
the United States and private parties. He states that generally a sin- 
gle road will serve all parties at less cost to each then separate 
roads; and that frequently, particularly in difficult terrain, there is 
only one practical and economical route for such a road. 

For these reasons, he says, the Forest Service has in a number 
of instances entered into cooperative road construction and use agree- 
ments with private owners hereinafter referred to as cooperators. 
The agreements provide for a sharing of road construction costs on 
an equitable basis, mutual use privileges, grant of an easement across 
private lands to the United States, stipulations of the cooperator’s 
statutory right of ingress and egress across national forest lands, 
specifications of the standards for roads and bridges, provisions gov- 
erning construction, use by others, etc. The Assistant Secretary out- 
lines in his letter various methods of sharing road construction costs 
under these agreements. 

The specific situation giving rise to the question presented for de- 
cision relates to cooperative agreements which authorize the co- 
operator to construct, at his own expense, a forest development road 
to serve his needs and, in addition, those of the Government and its 
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timber purchasers. To reimburse the cooperator for the construction 
costs incurred over and above his agreed-to share thereof, the agree- 
ments provide that the Forest Service will permit use of the road by 
others for timber hauling on the condition that they will contribute 
to the cooperator their proportionate share of construction costs up 
to the point at which the cooperator recovers his share of the costs. 
The rates and the total amount charged by the cooperator are con- 
trolled by the Forest Service, and collections by the cooperator are 
not permitted to exceed in the aggregate the portion of the total es- 
timated cost in excess of his share of these costs plus reasonable 
carrying charges. 

In this connection, during an informal discussion of this matter 
between representatives of the Forest Service and our Office, it was 
brought out and understood that where a purchaser of national forest 
timber is also a cooperator who has agreed to construct a better or 
more extensive road than needed for the particular sale of timber, 
the road cost considered in the timber appraisal is that appropriate 
for the needs of the particular sale; the balance or excess costs in- 
curred by the cooperator because of actual construction of a higher 
grade road is used to compute the sharing of costs between appro- 
priated funds, those to be borne by the cooperator, and those to be 
collected by the cooperator from other users of the road. 

The question for determination here would appear to be whether 
the payments thus required to be made to the cooperator by road 
users, who are not parties to the cooperative agreement, constitute the 
payment of tolls for use of the road intended by the Congress to be 
prohibited as a condition of the use of Federal funds authorized by 
the Federal Highway Act of 1921, as amended, for construction of 
forest development roads. 

The Assistant Secretary points out that the intent of this method of 
sharing road costs between private users is to secure a single road 
system suitable for heavy hauling; and that the need therefor arises 
in situations in which there is room for only one road system, or 
in which a single road system provides the most economical means 
of transportation. The view is expressed that payments thus made 
to the cooperator who constructs a road, by users who are haulers 
of timber, are not in the nature of tolls for use of the road but repre- 
sent a sharing of the cost of a single road system which is a preferred 
alternative to the more costly possibility of constructing two road 
systems, 

The term “toll” in relation to highways generally applies to any 
highway constructed by individuals or by a corporation pursuant 
to legislative grant which highways are maintained by tolls payable 
by passengers, the payment thereof being enforced by the use of 
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gates or bars, and the general public being entitled to use of the high- 
ways subject only to the payment of toll. See 90 C.J.S. Turnpikes & 
Toll Roads, sections 1 and 4. The word “toll” as used in Title 23 of the 
United States Code, section 301, requiring all highways constructed 
under the provisions of the title to be free from tolls of all kinds, 
undoubtedly means the exaction of money from highway travelers 
who are prohibited from using the highways unless they pay the 
toll to the parties entitled thereto. 

In the light of this definition of the word “toll” we agree with 
the conclusion of the Assistant Secretary that charges agreed upon 
between the cooperator and the Forest Service as a basis for the 
sharing of cooperative road construction costs by private users are 
not tolls prohibited by the Federal Highway law. See Bogart v. 
Westchester County, 57 N.Y.S. 2d 506, 512-513, appeal dismissed 
70 N.E. 2d 531. Therefore, and in answer to the question presented 
in the letter, you are advised that the terms of 23 U.S.C. 301, pro- 
hibiting the payment of tolls for the use of highways constructed 
under the Federal Highway law, have no application to the coopera- 
tive arrangements for national forest road construction under the 
terms and conditions outlined above. 


[ B-144302 J 


Military Personnel—Travel and Transportation Upon Retire- 
ment—Time Limitations 


In view of the long-standing rule that one year is a reasonable time for travel 
of members of the uniformed services to their homes in compliance with re- 
tirement orders and the Congressional recognition of such rule, the Joint Travel 
Regulations may not be amended to provide for an extension of the one-year 
limitation so that members upon retirement who desire to acquire education and 
training to qualify for civilian employment may have additional time to select 
a home and to perform travel in the absence of specific statutory authority for 
such extension of time. 


To the Secretary of the Air Force, December 19, 1960: 


Reference 1s made to letter of October 10, 1960, from the Assistant 
Secretary of the Air Force, PDTATAC Control No. 60-36, request- 
ing decision on certain questions relating to the proposed extension 
of the one-year time limitation for the selection of a home by mem- 
bers of the uniformed services upon retirement, in the circumstances 
described below. 

The letter of the Assistant Secretary states that many members of 
the uniformed services are being forced into unexpected early retire- 
ment; that frequently these members, in readjusting their affairs 
preparatory to returning to civilian life, find it necessary to acquire 
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additional education or training in order to qualify for acceptable 
civilian employment; and that when schooling, training, or other 
readjustment periods require more than a year, these members may 
be unable to select a home and travel thereto within one year after 
retirement as is now generally required by the Joint Travel Regula- 
tions, in order to be entitled to travel and transportation allowances. 

It is further stated that the requirement for travel within one year 
after retirement is not contained in the Career Compensation Act of 
1949, as amended; that, as stated in 8 Comp. Gen. 327 at page 330, 
the genesis of the one-year rule is based on rulings of 1906 and prior 
years by the accounting officers of the Government to the effect that 
such travel must be performed within a reasonable time after retire- 
ment, and that one year was considered to be a reasonable time for 
such travel; that the one-year rule had its beginning at a time when 
there was no specific authority for travel to a selected home upon re- 
tirement; that the travel was performed pursuant to orders issued 
prior to or concurrently with retirement and, like orders directing 
a permanent change of station, was required to be completed within 
a reasonable time; that the Career Compensation Act specifically pro- 
vides for travel to a selected home upon retirement and further states 
that the Secretaries concerned may prescribe conditions under which 
travel and transportation allowances shall be authorized; and that 
it appears that the Secretaries are responsible for determining what is 
a reasonable time for performing travel to a selected home upon re- 
tirement, depending on the circumstances which necessitate delay. 

In view of what is set forth above, a decision is requested on the 
following questions: “whether it would be within the spirit and intent 
of the law to amend the Joint Travel Regulations to provide that a 
member entitled to select a home after termination of active duty for 
the purpose of receiving travel and transportation allowances, may 
select. such a home and complete travel thereto within two years, or, 
when a member is confined in, or undergoing treatment at, a hospital 
at time of termination of active duty, within such longer period as 
may be approved by the Secretary of the service concerned.” 

If the answer to the previous question is negative our opinion is 
requested as to “whether the Joint Travel Regulations may be 
amended to authorize an extension of the one-year time limit in any 
case that may be approved by the Secretary concerned or his desig- 
nated representative.” 

Section 303(a) of the Career Compensation Act of 1949, 63 Stat. 
813, as amended, 37 U.S.C. 253(a), provides in part that, under regu- 
lations prescribed by the Secretaries concerned, members of the 
uniformed services shall be entitled to receive travel and transporta- 
tion allowances for travel performed or to be performed under com- 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 377 


petent orders upon separation from the service, placement upon the 
temporary disability retired list, release from active duty, or retire- 
ment, from last duty station to home or to the place from which 
ordered to active duty. That section further provides that, under 
uniform regulations prescribed by the Secretaries concerned, a member 
of the uniformed services who is (1) retired for physical disability or 
placed upon the temporary disability retired list; or (2) is retired 
with pay for any other reason, or discharged with severance pay, im- 
mediately following at least eight years of continuous active duty (no 
single break therein of more than 90 days), may select his home for 
the purpose of the travel and transportation allowances payable under 
that section. 

Currently, the Joint Travel Regulations promulgated pursuant to 
the 1949 act provide (paragraph 4158-la) that upon retirement a 
member may select a home and receive travel allowances thereto from 
his last duty station, provided travel to such home is completed within 
one year after termination of active duty, or (paragraph 4158-2) if 
undergoing treatment on that date at a Government hospital such 
travel is completed within one year after discharge from the hospital 
or two years after termination from active service, whichever is 
earlier. 

On the basis that an order to an officer on retirement to proceed to 
his home was a military order to be obeyed at once, or within a reason- 
able time and, having in mind its public business character, it long 
had been held by the courts and the accounting officers that unless it 
was obeyed within a reasonable time, it lost its character as an order 
to travel on public business and, if travel was subsequently performed, 
it was not travel under the order for mileage purposes. What was a 
reasonable time depended upon the circumstances in each case. The 
“reasonable time” related to obedience to the order and not the cir- 
cumstances of the officer. On the basis of such decisions, the War 
Department in 1916 formulated the rule that unless travel to home was 
performed within one year after retirement, it was not to be considered 
as having been performed within a reasonable time and mileage was not 
payable, See 4 Comp. Gen. 954 and 8 Comp. Gen. 327. Except in 
wartime cases where immediate compliance with the order was pre- 
vented by the existing travel conditions, the one-year rule so formu- 
lated has uniformly been applied since 1916. 24 Comp. Gen. 291, 298, 
and compare 36 Comp. Gen. 781. Even in wartime cases, the members 
were required to perform the travel within a year after the end of the 
war. 

As pointed out in the Assistant Secretary’s letter, section 303(a) 
of the 1949 act, as amended, contains no specific requirement that 
travel of a member to a selected home must be performed within one 
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year after retirement, in order to entitle him to travel and transpor- 
tation allowances. However, section 303(a) provides the travel al- 
lowances only for travel on public business and the fact that the 
statute contains no express limitation as to the time within which 
travel must be performed by a member to a selected home upon retire- 
ment does not change the character of the retirement order as a mili- 
tary order to travel on public business which is to be complied with 
at once, or within a reasonable time, if it is to retain its public business 
aspect for the payment of the allowances provided for members travel- 
ing on public business. The fundamental reason for providing trans- 
portation at Government expense for members of the uniformed 
services upon retirement is to insure their travel from last duty 
station to home and, hence, such travel may not be treated as unrelated 
to the retirement or as giving rise to a right to transportation at 
Government expense independently of the retirement orders. 

Tn such connection, it is to be noted that section 303(c) of the 1949 
act, as amended, 87 U.S.C. 253(c), provides that “nontemporary stor- 
age of baggage and household effects shall not be authorized for a 
period longer than one year from the date members are separated from 
the service, except a longer period may be authorized by regulations 
promulgated by the respective Secretaries where a member is confined 
in a hospital or in its vicinity underguing medical treatment on the 
date of separation.” As to the exception made by such provisions, 
it long has been recognized that a member undergoing treatment in a 
hospital on the date of his retirement is, because of conditions beyond 
his control, unable to select a home and travel thereto until his dis- 
charge from the hospital. In such circumstances, service regulations 
long have applied the one-year rule to date of release from hospital 
or medical treatment in the case of Regulars, and the Joint Travel 
Regulations (paragraph 4158-2) presently authorize all such members 
to select a home and receive travel allowances thereto provided travel 
to the selected home is completed within one year after discharge from 
the hospital or two years after termination of active service, which- 
ever is earlier. Such regulations, however, are based upon specific 
statutory provisions to such effect, apparently reflecting a Congres- 
sional view that the one-year period for selection of a home should not 
begin to run in the case of any disabled member until he is physically 
able to comply with his orders. See 35 Comp. Gen. 331. Such pro- 
visions would appear to constitute Congressional recognition that gen- 
erally unless the duty enjoined by a military order is performed 
within one year the order has not been complied with in a reasonable 
time. 

It may be, as suggested in the letter of the Assistant Secretary, that 
frequently members upon retirement desire to acquire additional edu- 
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cation or training in order to qualify for acceptable civilian employ- 
ment. Such matters, however, do not relate any impediment 
preventing obedience of their orders but concern the personal circum- 
stances of the members, 

In view of the long-standing and uniform administrative view that 
one year is a reasonable time for performing travel to home in com- 
pliance with a military retirement order unless such travel is prevented 
by circumstances beyond the control of the member and the apparent 
legislative recognition of that view, the conclusion is required that 
the extension of the one-year rule as proposed in the letter of the 
Assistant Secretary may not be accomplished in the absence of legis- 
lation so providing. The submitted questions are answered in the 
negative. 


[ B-144385 J 


Civilian Personnel—Compensation—Call-Back Overtime— 
Duty Performance 


Call-back overtime compensation to officers and employees who are called back 
to duty for unscheduled overtime authorized under section 203 of the Federal 
Employees Pay Act of 1945, as amended, 5 U.S.C. 912a, is not conditioned upon 
the actual performance of duty in view of the legislative history of the section 
which indicates a Congressional intent to conform call-back overtime for Gov- 
ernment employees to the existing industrial practice which does not require 
the performance of some duty as a condition to entitlement to call-back over- 
time compensation. 


Overtime compensation for regularly scheduled overtime duty unlike irregular, 
unscheduled call-back overtime under section 203 of the Federal Employees Pay 
Act of 1945, as amended, 5 U.S.C. 912a, is payable only for time actually worked 
and, in the absence of specific legislative authority for so-called “reporting pay,” 
overtime compensation for regularly scheduled overtime duty may not be paid 
when no work is performed. 


To the Secretary of the Navy, December 19, 1960: 


On November 3, 1960, the Assistant Secretary of the Navy wrote 
us as follows: 


Certain questions have arisen in the Department of the Navy as to the 
entitlement of employees to pay under circumstances set out below. 


Situation One, 


Prior to a submarine being taken to sea for a trial run three employees with 
a scheduled workweek of Monday through Friday were ordered to report for 
duty on the following Sunday in connection with the docking of the submarine 
upon its return to port. It was anticipated that the submarine would return 
to port on Sunday. The submarine was actually brought into port on Saturday, 
a day earlier than was anticipated and earlier than the three employees were 
ordered to report for duty. Two of the men were contacted and told not to 
report on Sunday. One lived some distance from the shipyard and could not be 
reached for notification. The latter employee traveled about forty miles in 
reporting on Sunday. Upon reaching the shipyard gate he was told that the 
submarine had docked on the previous day and that there was no work for him. 
The employee was not permitted to check in. 
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Situation Two. 


On Friday, 18 December, a group of carpenters and shipwrights whose sched- 
uled workweek is Monday through Friday was ordered to report for work 
at 8:00 a.m. on Saturday, 19 December, to work on the flight deck of a carrier. 
The men reported as ordered. Some of the men were met by the leadingman 
at the clock house located on the dock alongside the ship where they were 
informed that inclement weather precluded their working that day. These men 
were dismissed from duty. Others of the group had arrived earlier and had gone 
aboard the ship. The latter group of men had picked up their tools and were 
waiting in a shelter on the flight deck when the leadingman located them and 
dismissed them for the day. Several of the men of both groups had stopped at 
their lockers in the shop to don their work clothes, safety shoes and hard hats 
before punching the time clock. Others kept these items of clothing in their 
tool boxes which were stored aboard the carrier. 

In each of these situations it is considered that, had a full shift been worked 
by the men, they would have performed unscheduled overtime duty since their 
workweek had not been changed as required by Navy Civilian Personnel 
Instruction 85.2-2. 

In addition to the provision for payment of callback overtime contained in 
Section 203 of the Federal Employees Pay Act of 1945, as amended, 5 USC 
912a, NCPI 85.3-4 provides for such payment to employees whose wages are 
set in accordance with prevailing rates. 

While in 25 Comp. Gen. 151 it was held by the Comptroller General that 
entitlement to overtime pay is based upon the actual performance of duty 
during the prescribed overtime period, it was further held by the Comptroller 
seneral in 35 Comp. Gen. 448 that Section 203 of the Federal Employees Pay 
Act appears to be for the purpose of compensating the employee for. the in- 
convenience of being called back to perform unscheduled duty, rather than as 
a payment on a time basis. Your decision of the following questions is there- 
fore requested : 

1. Is call-back overtime compensable when an employee, in obedience to orders, 
reports to competent authority at an activity as in the situations outlined 
above? Is it material or controlling that some employees punched the time 
clock and others did not? 

2. In situation one, reasonable effort was made to prevent the employees 
from reporting to duty. Does this affect the entitlement of the employee who 
reported? 

8. Did all of the employees in situation two perform “work” as the term 
is used in Section 203 of the Federal Employees Pay Act of 1945 by reporting 
to the shipyard in obedience to orders and placing themselves in readiness to 
perform work? 

4. In situation two the employees reported to the shipyard before 8:00 a.m. 
on 19 December, the time the workday was scheduled to begin. Is the fact 
that some of the men may have been dismissed before 8:00 a.m. and others 
dismissed after 8:00 a.m., material or controlling in determining the eligibility 
of the respective groups for call-back overtime pay? 

5. In situation two, above, if overtime work had been scheduled on Saturday 
for three consecutive weeks and the employees had been notified of this regu- 
larly scheduled overtime in accordance with NCPI 85.2-2a, could the employees 
be compensated if they were dismissed before actual work operations were 
scheduled to begin at 8:00 a.m.? 

If the dismissal had been at 8:15 a.m. would the answer be different? In 
other words, is there significant difference for purposes of paying call-back 
overtime between situations involving unscheduled overtime and scheduled over- 
time when dismissal occurs? 


Section 205 of the act of September 1, 1954, Public Law 763, 68 
Stat. 1109, amended the Federal Employees Pry Act of 1945, as 
amended, by adding a new section 203, 5 U.S.C. 912a, which reads 
as follows: 


Sec. 203. For the purpose of this Act, any unscheduled overtime work per- 
formed by any officer or employee on a day when no work was scheduled for 
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him, or for which he is required to return to his place of employment, shall 
be considered to be at least two hours in duration. [Italics supplied.] 

The questions presented raise the issue of whether the performance 
of at least some duty incident to a call-back for overtime is a con- 
dition precedent to entitlement to payment of the authorized mini- 
mum of two hours’ overtime compensation provided by the statute 
just quoted. The literal language of section 203 would require per- 
formance of overtime work for however brief an interval as a con- 
dition to the guaranteed pay. We doubt, however, that such a 
construction is required and whether, also, such a construction meets 
the purpose of the legislation or the intent of the Congress as evi- 
denced by comments in the several committee reports. 

The language which became section 203 was contained in two bills, 
namely, S. 2665 and H.R. 2263, the latter of which was enacted into 
law. Senate Report No. 1190, to accompany S. 2665, 83d Congress, 
commented on the language of the section as follows: 

The bill also guarantees a minimum of 2 hours’ pay at the overtime rate 
for any Federal employee called back for overtime work on a nonworkday 
or during his off-duty hours. This is in conformity with present industry 
practices. [Italics supplied.] 

House Report No. 2454, on the same bill contained the following 
language: 

The new section 203 provides a minimum of 2 hours of pay at the overtime 
rate for any employee who is called back to perform unscheduled overtime 
work either on a regular workday after he has completed his regular schedule 
of work and left his place of employment or on one of the days when he is 
off duty. [Italics supplied.] 

An identical statement appears in the Conference Report to ac- 
company H.R. 2263. Language in Senate Report No. 1992 to ac- 
company H.R. 2263 substantially is similar. 

In none of these statements is it suggested that the performance 
of some duty is an essential requirement to entitlement to the guaran- 
teed pay. The Civil Service Commission—which agency we under- 
stand sponsored this provision—commented as follows in its letter 
dated February 19, 1954, appearing in Senate Report No. 1992, ac- 
companying H.R. 2263: 

Section 202(d) of this title would guarantee a minimum of 2 hours’ pay 
at overtime rate for any employee called in for overtime work on a nonwork- 
day or during off-duty hours. This would be generally consistent with in- 
industry practice, and would protect employees from being called in for 
assignments of such duration that pay for only time on duty would be grossly 
inadequate compensation for the inconvenience. 

Comments in the several reports lead us to the view that it was the 
purpose of the Congress to enact call-back overtime legislation in 
conformity with the then existing industrial practices. The United 
States Department of Labor, Bureau of Labor Statistics, published in 
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1955, Reprint No. 2155 from the Monthly Labor Review, December 
1954, a study of call-back provisions in collective bargaining agree- 
ments. The following appears in that publication: 

Agreements frequently * * * provide separate “call-back pay” guarantees, 
which apply when employees report at management’s request outside of regularly 
scheduled hours, or an off day, or after they had completed their regular day’s 
work and have left the place of employment. Call backs usually arise during 


emergencies and are often paid for at a premium rate since they provide off- 
schedule work. 


o + * * * * * 


Call-back pay guarantees have a purpose similar to that of reporting pay in 
compensating employees for the inconvenience and expense of coming to work 
and in penalizing management for calling in employees who may not be put to 
work or for providing an insufficient amount of work. 


* * * * * * * 

To minimize unnecessary calls back to work, to compensate employces for the 
inconvenience of returning to their work stations without being put to work, 
and to encourage compliance with the requests of management, many collective 
bargaining agreements provide for minimum “call-back” or “emergency report” 
guarantees. [Italics supplied.] 

We think it evident from the above-quoted material that under indus- 
trial practices call-back pay is not conditioned on the performance of 
some duty. 

In light of the foregoing comments concerning “call-back,” it is 
cur opinion that in otherwise proper cases call-back overtime compen- 
sation is not conditioned on the performance of duty. The questions 
contained in the Assistant Secretary’s letter are, therefore, answered 
as follows: 

Question la is answered in the affirmative and question 1b in the 
negative. 

Question 2 is answered in the negative. 

Question 3, in view of our conclusion, requires no answer. 

Question 4 is answered in the negative. 

Question 5 is answered in the negative since section 203 applies 
only to unscheduled overtime. In the absence of legislation authoriz- 
ing so-called “reporting pay,” scheduled overtime is payable only for 
time actually worked. See NCPI 610.3-2b. 


[ B-144158 J 


Military Personnel—Temporary Disability Retired List— 
Survivor Annuity Elections—Changes—Waiting Period 


The transfer of a member of the uniformed services to the temporary retired 
list within a period of less than five years from the date a change or revoca- 
tion was made in a survivor annuity election under 10 U.S.C. 1481(c) does not 
affect the five-year period of time during which the modification or revoca- 
tion of an election must have been in existence before it can become effec- 
tive aud, upon return of the member to the active list, the situation with 
respect to the election modification or revocation is the same as it would have 
been had the member never been placed on the temporary disability retired list 
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so that the time on the retired list and after restoration to active duty may 
be counted for purposes of the five-year period, and the initiation of a new 
election and waiting period is not required. 


To the Secretary of Defense, December 23, 1960: 


Reference is made to letter of September 30, 1960, from the As- 
sistant Secretary of Defense (Comptroller), requesting decision on two 
questions set out in an enclosed copy of Committee Action No. 274 
of the Military Pay and Allowance Committee, Department of 
Defense. 

The questions presented are as follows: 

1. May a member of the uniformed services who (1) made a valid survivor 
annuity election under 10 U.S.C. 1431(b), (2) changed or revoked his election 
within a period of less than five years before his transfer to the temporary 
disability retired list, (3) was restored to the active list under 10 U.S.C. 1211, 
and (4) upon such restoration was refunded his survivor annuity deductions 
in accordance with the provisions of 10 U.S.C. 1439, count the time spent on 
the temporary disability retired list and the active service performed after 
his restoration to the active list, for the purpose of the five-year period specified 
in 10 U.S.C. 1481(¢) ? 

2. If removal from TDRL is to be required, must member initiate a new 
election and wait another five years for USCOA election to be effective? 

The Uniformed Services Contingency Option Act of 1953, 67 Stat. 
501-505, was codified as 10 U.S.C. 1431-1444. Section 1431(b) pro- 
vides that, in order to provide an annuity for his dependent or de- 
pendents, an active member of the Armed Forces may elect, prior to 
the completion of 18 years’ service creditable in the computation of 
basic pay, to receive a reduced amount of the retainer or retired 
pay to which he may become entitled as a result of his service in his 
Armed Force. Section 1431(c) provides that: 

An election made under subsection (b) may be changed or revoked by the 
elector before his retirement or before he becomes entitled to retired or re- 
tainer pay. However, unless made under section 1433 [cases of mental in- 
competency], the change or revocation is not effective if he is retired or becomes 
entitled to retired or retainer pay within five years after the date of the change 


or revocation. If he revokes the election, he may not change or withdraw the 
revocation. 


Section 1439 of title 10 provides that: 


If a person whose name is on the temporary disability retired list of an 
armed force, and who has elected an annuity under this chapter, has his name 
removed from that list for any reason other than retirement or grant of re- 
tired pay, he is entitled to a refund of the difference between the amount by 
which his retired pay was reduced to provide the annuity and the cost of an 
amount of term insurance equal to the protection provided for his dependents 
during the period that he was on that list. 

Section 1211 of Title 10 provides, inter alia, that a member of the 
Armed Forces whose name is on a temporary disability retired list 
and who is found to be physically fit to perform the duties of his 
office, grade, or rank may be returned to the active list. 

It was said in answer to question “c” in B-142031, July 1, 1960, 40 


Comp. Gen. 1, that in a case coming within the scope of 10 U.S.C. 
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1439 a new computation necessarily is required after termination of 
a period on a temporary disability retired list, such computation to 
be on the basis of the options originally elected by the member but 
on the factors—gross retainer or retired pay, ages, and disability or 
nondisability—in existence at the time he again becomes eligible for 
retainer or retired pay; in other words, a new computation under 
the original election. Thus, while 10 U.S.C. 1439 may operate to 
entitle a member to a refund, and does operate to change the amounts 
to be deducted from retainer or retired pay and the amounts of po- 
tential annuities resulting from such deductions, the section does 
not operate to cancel an election under the Contingency Option Act. 
In the case of a member whose name is removed from the temporary 
disability retired list for a reason other than retirement or grant 
of retired pay, section 1439 merely makes the act inoperative for the 
period such member was on the temporary disability retired list in- 
sofar as deductions from his retired pay are concerned. Compare 
answer to question “d” in the decision of July 1, 1960. The Con- 
tingency Option Act election, having continued in existence during 
the period the member was on the temporary disability retired list, 
obviously continues in existence during active service subsequent to 
such period. 

We think that it was intended that the right to modify or revoke 
an election, granted by 10 U.S.C. 1431(c), should exist concurrently 
with the existence of the election, subject only to the restriction that 
to become effective, the right must be exercised at least five years 
prior to the date of retirement. On that basis, in cases of the type 
here involved, 10 U.S.C. 1439 does not affect the length of time dur- 
ing which modification or revocation of an election must have been 
in existence before it can become effective. After a member such 
as is here involved has been returned to the active list his situation, 
insofar as 10 U.S.C. 1481(c) is concerned, is the same as it would 
have been if he had never been placed on the temporary disability 
retired list but had continued on active duty. 

Accordingly, question 1 is answered in the affirmative and question 
2 in the negative. 


[ B-143506 J 


Military Personnel—Quarters Allowance—Commencement 
and Termination—Detachment and Reporting Days 


In view of representations that the rule denying members of the uniformed 
services quarters allowance on the date Government quarters are terminated, 
incident to a permanent change of station, puts the member to his own expense 
to procure sleeping accommodations for himself and his family, because quarters 
are normally vacated during working hours and seldom does the member report 
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to the new station the same day, the rule will not be followed; therefore, the 
issuance of regulations which will permit payment of quarters allowance on 
the date of termination and will preclude payment on the date of assignment 
of public quarters is a reasonable and proper exercise of authority under sec- 
tion 302(e) of the Career Compensation Act of 1949, 87 U.S.C. 252(e), and 
Executive Order No. 10204. 38 Comp. Gen. 713, overruled. 


To the Secretary of Defense, December 28, 1960: 


Reference is made to letter of July 13, 1960, from the Deputy As- 
sistant Secretary of Defense, requesting decision whether the military 
departments may promulgate regulations which would, in effect, 
preclude payment of basic allowance for quarters on the date of as- 
signment to public quarters and permit payment of such allowance 
for the date of termination of such quarters under the circumstances 
set forth in Committee Action No. 271 of the Military Pay and Al- 
lowance Committee, Department of Defense. 

The question and regulation proposed are presented as follows: 

1. May the several service Secretaries prescribe the following regulation pur- 
suant to Section 302 of the Career Compensation Act of 1949, 37 U.S.C. 252(e), 
and Executive Order No. 10204 of 16 January 1951: 

“Entitlement to basic allowance for quarters does not accrue for the period 
from and including the date of assignment to government quarters or housing 
facilities under the jurisdiction of the uniformed services to and including the 
date prior to the date of termination of the assignment. For this purpose, 
where a definite assignment is not required, the date of commencement of 
occupancy of voluntary (hotel-type) Government quarters shall be considered 


as the date of assignment and the date such quarters are in fact vacated shall 
be considered as the date of termination of the assignment.” 


Section 302(e) of the Career Compensation Act of 1949, 87 U.S.C. 
252(e), provides that the President may prescribe regulations govern- 
ing payment of the basic allowance for quarters under that section. 
By Executive Order No. 10204, January 16, 1951, the President pre- 
scribed such regulations and in paragraph 6 he authorized the several 
service Secretaries to prescribe supplementary regulations, with the 
requirement that they be uniform for all services to the extent prac- 
ticable. See in that connection section 4 of the act of September 2, 
1957, 71 Stat. 597, 37 U.S.C. 324. 

The committee action discussion of the proposed regulation says 
that the regulations of the several services denying entitlement to 
basic allowances for quarters on the dates of assignment and termina- 
tion of Government quarters are sound insofar as the date of assign- 
ment is concerned since the member is not put to any expense to 
procure quarters on that date and, therefore, has no argument to 
support a claim. Also, it is explained that it has never been con- 
sidered practicable to provide, in service regulations, for entitlement 
to basic allowance for quarters on the date of assignment to quarters 
in accordance with the “rights on day of detachment” rule enunciaied 
in our decision of July 18, 1952, B-105517, as it is very seldom 
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that a member joins a new duty station on the same date as he was 
detached from a previous duty station where he was in receipt of 
the allowance because of nonoccupancy of quarters. On the basis, 
however, that normally, quarters must be vacated during working 
hours due to pickup of household effects, inspection for cleanliness 
and damage, etc., it is urged that the date of termination feature of 
the regulations operates to deny the allowance to a member on a 
day when he is required to procure sleeping accommodations for 
himself and family at his own expense, contrary to the purpose for 
which the allowance is provided. In this respect the view is ex- 
pressed that entitlement or nonentitlement to the basic allowance 
for quarters should be considered solely on the basis of the facts 
dealing with the assignment and termination of quarters. 

In 39 Comp. Gen. 575, cited in Committee Action No. 271, it was 
held, answer to questions 4, 5 and 6, quoting from the syllabus: 

A regulation to authorize a quarters allowance to members of the uniformed 
services for the day on which the member reports to a new station, in the 
case of members who are not paid a quarters allowance on the day of de 
tachment from the old station, would be proper under section 302(e) of the 
Career Compensation Act of 1949, 87 U.S.C. 252(e), which authorizes the 
promulgation of uniform regulations, provided that the regulations do not 
authorize quarters allowance for both the day of detachment and the day 
of assignment of quarters at the new station. 

Under the quarters allowance provisions in section 302 of the Career Com- 
pensation Act of 1949, the occupancy of hotel-type Government quarters for 
portions of 2 calendar days—one night—by a member of the uniformed serv- 
ices and his dependents does not require that the member lose entitlement 
to a quarters allowance for 2 days, and a regulation which would require 
the loss of the quarters allowance for only 1 day would be proper under the act. 
It is suggested in the committee action that the proposed regulation 
may be in consonance with such answers, since, while specifically 
approving entitlement to the quarters allowance only on the date of 
assignment to quarters, subject to certain restrictions, we recognized 
the authority of the Secretaries concerned to prescribe regulations 
subject to the proviso that such regulations could not authorize the 
allowance for both the day of detachment and the day of assignment. 

In decision of April 22, 1959, 38 Comp. Gen. 713, we held that, 
on the basis of the long-established rule enunciated in 5 Comp. Gen. 
723, and followed in decision of July 18, 1952, B-105517, no allow- 
ance for quarters accrued to a member on the date his assignment to 
quarters at his permanent station is terminated and, hence, the issu- 
ance of regulations of the uniformed services implementing section 
302(b) of the Career Compensation Act of 1949 should be guided 
by the holding in 5 Comp. Gen. 723 and the decision of July 18, 1952. 
In our decision of February 11, 1960, 39 Comp. Gen. 575, we dis- 
cussed the effect of the holding in decision of April 22, 1959, and 
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said that the statute and the Executive order would seem to per- 
mit the issuance of regulations to authorize payment of basic allow- 
ance for quarters, under the circumstances there described, on the 
date of reporting at the new station even though the member is 
assigned quarters for part of that day. In line, however, with the 
long-established rule followed in decision of April 22, 1959, that no 
allowance accrues to a member on the date his assigument to quarters 
at his permanent station, is terminated, we said that such regulation 
should not purport to authorize quarters allowance for both the 
day of detachment from the old station and the day of assignment 
of quarters at the new station. 

The issuance of the regulations now proposed would be contrary 
to the conclusion reached in the decision of April 22, 1959, 38 Comp. 
Gen. 713. However, in the light of the points advanced in Com- 
mittee Action No. 271 and the views which we expressed in the 
decision of February 11, 1960, we are of the opinion that it would 
not be legally untenable to consider -such issuance as a reasonable 
and proper exercise of the authority given by the 1949 statute and 
the 1951 Executive order to issue regulations for the administration 
of the statutory provisions authorizing the payment of basic allow- 
ance for quarters. Moreover, in the long run the proposed regu- 
lations will not result in any additional expenditure by the Govern- 
ment (over that which would be incurred under the rules sanc- 
tioned in our decision of February 11, 1960), and will provide a uni- 
form and workable rule for the computation of time for the payment 
of basic allowance for quarters. In such circumstances, we con- 
sider that we are justified in reversing the conclusion reached in the 
decision of April 22, 1959, and in approving the issuance of the 
regulations now proposed. Compare the answer to question 2(b) 
in 19 Comp. Gen. 183. The question presented is answered in the 
affirmative. 


[ B-144464 J 


Military Personnel—Retired Pay—Recomputation to Reflect 
Later Active Duty 


The five-year period prescribed in section 411 of the Career Compensation Act 
of 1949 for members of the uniformed services theretofore retired for physical 
disability to elect to qualify for disability retired pay under the 1949 law or to 
receive retired pay computed by one of two methods prescribed in section 511 
of the act expired on October 1, 1954, and, therefore, a member of the uniformed 
services who submitted a section 411 election subsequent to October 1, 1954, 
because he was in an active duty status at that time having been previously 
recalled from an inactive status on the retired list, acquired no right to have 
his retired pay computed under either of the options in section 411; accordingly, 
the member’s retired pay is for computation under 10 U.S.C. 1402(a). 


596896 O-62—27 
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The exception prescribed in section 202(b) of the Career Compensation Act of 
1949 to the prohibition against the inclusion of inactive time on the retired list 
to increase retired pay is applicable to title IV of the act and does not apply 
to the provisions of section 516 which were contained in title V of the 1949 law; 
therefore, since section 516 was superseded and replaced by 10 U.S.C. 1402(a) 
without substantive change, inactive time on the retired list may not be included 
in determining the rate of monthly basic pay for computation of retired pay 
under 10 U.S.C. 1402(a). 


Service as an enlisted member of a federally recognized unit of a State National 
Guard constitutes a period of enlistment in the “National Guard” * * * as dis- 
tinguished from membership in the “inactive National Guard * * *” and thus 
comes within the purview of section 202(a) (2) of the Career Compensation Act 
of 1949, 87 U.S.C. 233(a) (2), and therefore, such inactive National Guard service 
properly may be included in determining the rate of monthly basic pay of a 
member of the uniformed services in the computation of retired pay under 10 
U.S.C. 1402(a). 


Under former section 516 of the Career Compensation Act of 1949, which was 
superseded and replaced by 10 U.S.C. 1402(a) without substantive change, it 
was expressly provided that the multiplier factor reflect the years of service 
creditable for purposes of computing retired pay at the time of retirement plus 
the number of years of active duty performed after retirement, therefore the 
multiplier factor in 10 U.S.C. 1402(a) is required to be established on the 
same basis, so that a member of the uniformed services who following a period 
of active duty after retirement was released from the service after October 1, 
1949—the effective date of the Career Compensation Act—may not count inactive 
time on the retired list or inactive time in the National Guard in establishing 
the multiplier factor under 10 U.S.C. 1402(a). 


The release from active duty after October 1, 1949, the effective date of the 
Career Compensation Act of 1949, of a retired Coast Guard officer who had no 
service in the Armed Forces prior to November 12, 1918, does not constitute 
a “re-retirement” under the Gordon, Field, and Sherfey cases (134 Ct. Cl. 840, 141 
id. 312 and id. 307, respectively), which are based on the fourth paragraph of 
section 15 of the Pay Readjustment Act of 1942, or under the Carhart decision 
of July 13, 1959 (Ct. Cl. No. 353-57), which construction rests on section 203 (f) 
of the act of June 29, 1948, which does not apply to Coast Guard officers; more- 
over, application of the “re-retirement” concept in the circumstances would 
render totally ineffective the provisions of 10 U.S.C. 1402(a) which were spe- 
cifically enacted to govern the recomputation of retired pay of previously retired 
members not covered by 10 U.S.C. 1402 (b) and (c) who after recall to active 
duty are released to an inactive duty status on the retired list. 


To C. C. Gordon, United States Coast Guard, December 29, 1960: 


Reference is made to your letter of September 2, 1960, addressed 
(apparently inadvertently) to the Claims Division of this Office as a 
request for “determination of entitlement”—see 31 U.S.C. 82d—re- 
questing an advance decision whether payment is proper of increased 
retired pay for the month of August 1960 on voucher (enclosure (1) 
of your letter) stated in favor of Captain Quentin R. Walsh, U.S. 
Coast Guard, Retired. We also have for consideration in this same 
matter the statement dated July 13, 1960 (enclosure (7) of your 
letter) together with letter of September 6, 1960, addressed to the 
Claims Division of this Office and submitted on behalf of Captain 
Walsh by his attorney. 

The record shows that Captain Walsh was an enlisted member of a 
federally recognized unit in the Connecticut National Guard from 
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April 21, 1928, to August 3, 1929, inclusive, and that he attended a 
period of field training from August 5 to 19, 1928. Effective from 
May 15, 1933, he has held a commissioned status in the United States 
Coast Guard remaining on active duty from that date to May 31, 
1946. He was retired for physical disability on June 1, 1946, and 
was inactive on the retired list to February 1, 1951. He was recalled 
to active duty effective February 2, 1951, and on August 1, 1960, he 
reverted to inactive status on the retired list with the grade of captain 
having served satisfactorily in such grade under a temporary 
appointment. 

It is stated that Captain Walsh was paid retired pay for the month 
of August 1960 in the amount of $433.81. The voucher submitted 
reflects a claim for retired pay at the rate of $591 per month computed 
under the percentage of disability formula prescribed in the basic 
provisions of former section 402(d) of the Career Compensation Act 
of 1949 (now codified in 10 U.S.C. 1401) and based on the active duty 
rates of pay in effect on July 31, 1960, at 60 percent of $985, the 
monthly basic pay of a captain (officer grade 0-6) with over 26 years 
of creditable service, active and inactive. Such claim is predicated 
on a “section 411” election that was executed by Captain Walsh on 
August 25, 1960, it being stated that at the expiration of the five-year 
period prescribed in section 411 “Captain Walsh was still on active 
duty, and had not exercised the election.” 

The Career Compensation Act of 1949, became effective as of 
October 1, 1949, and section 411 of that act extended an opportunity 
to any member of the uniformed services theretofore retired by 
reason of physical disability to “elect within the five-year period” 
following the effective date of the act (A), to qualify for disability 
retired pay under the provisions of the 1949 law or (B) to receive 
retired pay computed by one of the two methods contained in section 
511 of the act. The five-year period prescribed in section 411 ter- 
minated October 1, 1954. 34 Comp. Gen. 642, 645. In cases such as 
this (not involving a correction of records under 10 U.S.C. 1552), elec- 
tion under section 411 after October 1, 1954, is without any force or 
effect and, hence, the election form executed by Captain Walsh on 
August 25, 1960, presents no proper basis to bring him within the 
scope of those basic provisions of former section 402(d) of the Career 
Compensation Act of 1949, now codified in 10 U.S.C. 1401. In that 
connection you desire to be advised whether Captain Walsh’s disability 
retired pay status, as a member of the uniformed services who has 
been retired and who thereafter has served on active duty, comes 
within the scope and purview of 10 U.S.C. 1402(a). Your questions 
(a) to (e) are set forth below and the answers thereto are stated after 
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each question. It is understood, informally, that “Section 511” in 
questions (a) and (b) should be “Section 411.” 

(a) Whether Captain Walsh is entitled to make an election under the pro- 
visions of Section 511 [411] of the Career Compensation Act of 1949 or must his 
retired pay be computed pursuant to the provisions of Section 1402(a) of 
Title 10? 

The record indicates that Captain Walsh did not exercise a timely 
election under section 411 of the Career Compensation Act of 1949. 
Hence, he has acquired no right to compute his retired pay under 
option (A) or option (B) of section 411. His retired pay, effective 
from August 1, 1960, is to be computed pursuant to the provisions of 
10 U.S.C. 1402(a). 

(b) If he is entitled to make an election under, the provisions of Section 
511 [411] of the Career Compensation Act of 1949, can time on the inactive 
retired list be used in the computation of basic pay? Can inactive service in the 
National Guard be used in the computation of basic pay? 

This requires no answer in view of the reply to question (a) above. 

Question (c) has two parts, and part 1 reads: 

(c) If his retired pay must be computed pursuant to the provision of Section 
1402(a) of Title 10 USC, can time on the inactive retired list be used in the 
computation of basic pay? 

The provisions of 10 U.S.C. 1402(a) are the codification of the 
pertinent provisions of former section 516 of the Career Compensation 
Act of 1949, 63 Stat. 882, 37 U.S.C. 316 (1952 Ed.). Section 202(b) 
of the 1949 law, 63 Stat. 808, 87 U.S.C. 233(b), expressly bars the 
inclusion of inactive time spent on a retired list to increase retired pay 
except as provided in title IV of that act. The exception prescribed 
in section 202(b) as to title IV does not apply with respect to the pro- 
visions of section 516 which were contained in title V of the 1949 law. 
The applicable provisions of 516 were superseded and replaced by 
10 U.S.C. 1402(a) without substantive change. See section 49(a), 
70A Stat. 640. Therefore, inactive time on the retired list may not be 
included in determining the rate of monthly basic pay for purposes of 
computing retired pay under 10 U.S.C. 1402(a). 

Part 2 of question (c) is as follows: 

Can service in the inactive National Guard be used in the computation of 
basic pay? 

Captain Walsh was an enlisted member of the Connecticut National 
Guard in a federally recognized unit during the period April 21, 1928, 
to August 3, 1929, inclusive. Such period of membership constitutes 
a period of enlistment in the “National Guard”—as distinguished 
from membership in the “inactive National Guard”—and hence comes 
within the purview of section 202(a) (2) of the Career Compensation 
Act of 1949, 63 Stat. 808, 37 U.S.C. 233(a) (2). Therefore, the 1 year 
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8 months and 13 days of Captain Walsh’s membership in the Con- 
necticut National Guard properly may be included in determining the 
rate of his monthly basic pay in computing his retired pay under the 
provisions of 10 U.S.C. 1402(a). 

(d) If his retired pay must be computed pursuant to Section 1402(a) of 
Title 10 USC, can time on the inactive retired list be used in the multiplier? 
Can service in the inactive National Guard be used in the multiplier? 

As previously stated, the provisions of 10 U.S.C. 1402(a) reflect, 
without substantive change, the pertinent provisions of former sec- 
tion 516 of the Career Compensation Act of 1949. In section 516 it 
was expressly provided that the multiplier factor reflect the years of 
service creditable for purposes of computing retired pay at the time of 
retirement plus the number of years of active duty after retirement. 
The multiplier factor in 10 U.S.C, 1402(a) is required to be estab- 
lished on the same basis. It is our view that inactive time on the 
retired list may not be used by Captain Walsh and neither may his 
inactive time in the National Guard be used in establishing the multi- 
plier factor under 10 U.S.C. 1402(a). See 38 Comp. Gen. 348 with 
respect to the provisions of section 516. 

(e) If his retired pay must be computed pursuant to Section 1402(a) of Title 
10 USC, is this considered to be disability retirement under 1403 or any other 
pertinent section, and may the percentage of disability (60 percent) be used in 
the computation of taxable income? 

We may not render a decision on tax questions which arise under the 
provisions of Title 10, U.S. Code, but it may be observed that under 
the conditions prescribed in 26 U.S.C. 104(a), gross income (for in- 
come tax purposes) does not include “amounts received as a pension, 
annuity, or similar allowance for personal injuries or sickness result- 
ing from active service in the Armed Forces of any country or in the 
Coast and Geodetic Survey or the Public Health Service.” 10 U.S.C. 
1403 provides as follows: 

That part of the retired pay of a member of an armed force, computed under 

formula No. 1 or 2 of section 1401, or under section 1402(d), of this title on the 
basis of years of service, which exceeds the retired pay that he would receive if 
it were computed on the basis of percentage of disability is not considered as a 
pension, annuity, or similar allowance for personal injury, or sickness, resulting 
from active service in the armed forces, under section 104(a) of title 26. 
The provisions of section 1403 are expressly made applicable only 
to formulas 1 and 2 of section 1401 and to the formula prescribed in 
section 1402(d). The recomputation of retired pay under the formula 
prescribed in section 1402(a) does not appear to be within the purview 
of section 1403. For an authoritative opinion on this matter it is sug- 
gested that the matter be referred to the Internal Revenue Service of 
the Treasury Department. 
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The claim presented in the statement dated July 13, 1960, and in 
letter of September 6, 1960, from Captain Walsh’s attorney for in- 
creased retired pay effective from August 1, 1960, computed at the 
rate of 60 percent (disability percentage) of $985, the monthly active 
duty basic pay of a captain with over 26 years of creditable service 
(active and inactive service) clearly is based on the “re-retirement” 
concept of the Gordon v. United States, Field v. United States, and 
Sherfey v. United States cases (134 Ct. Cl. 840, 141 Ct. Cl. 312 and 
141 Ct. Cl. 307, respectively). Thus, it is in effect contended that 
upon release from active duty on August 1, 1960, Captain Walsh’s 
status under the “re-retirement” concept should be treated as an 
initial retirement under the provisions of Chapter 61, 10 U.S. Code 
(formerly title IV of the Career Compensation Act of 1949). 

Captain Walsh had no service in the military or naval forces of the 
United States prior to November 12, 1918, and hence his release from 
active duty on August 1, 1960, does not constitute a “re-retirement” 
under the holdings in the Gordon, Field and Sherfey cases, which are 
based entirely on the interpretation placed by the court on the fourth 
paragraph of section 15 of the Pay Readjustment Act of 1942, 56 Stat. 
368, 37 U.S.C. 115. The Carhart decision of July 13, 1959, Ct. Cl. No. 
353-57, to which the claimant’s attorney also makes reference, rests 
on the construction placed by the court on the provisions of section 
203(£), act of June 29, 1948, 62 Stat. 1086. Section 203(f) had no 
application to commissioned officers of the Coast Guard and it does 
not appear to be contended that Captain Walsh is entitled to the 
benefits of those statutory provisions. 

Application of the “re-retirement” concept in the circumstances here 
presented would render totally ineffective the express provisions of 
10 U.S.C. 1402(a). Those provisions were specifically enacted by 
Congress to govern the recomputation of retired pay of previously 
retired members, not covered by the provisions of 10 U.S.C. 1402 (b) 
and (c), who after recall to active duty are released to an inactive 
duty status on the retired list. Accordingly, in the absence of some 
specific statutory provision under which Captain Walsh can assert 
that he was “re-retired” upon his reversion on August 1, 1960, to an 
inactive status on the retired list, his retired pay status is viewed by 
this Office as fixed by the provisions of 10 U.S.C. 1402(a). 
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Bids—Evaluation—Delivery Provisions—Ambiguities 


A low bidder who, in response to an invitation requiring bid evaluation on the 
basis of total cost to the Government at destination, quotes a price f.o.b. bidder’s 
designated shipping point and further specifies that the quoted price is firm 
and is a zone price for delivery in the United States has submitted an ambiguous 
bid involving directly conflicting delivery provisions which would not justify 
acceptance by the Government on the basis of the most advantageous price 
and, in view of the two possiple meanings of the terms of the bid, the bidder 
may not be allowed to explain the meaning when such action would prejudice 
other bidders or affect the responsiveness of the bid. 


To L. C. Stewart, Department of the Interior, January 3, 1961: 


By letter of November 10, 1960, with enclosures, you request our 
decision as to the proper interpretation of a bid submitted by the 
H. K. Porter Company, Inc., Delta-Star Electric Division, in re- 
sponse to Invitation for Bids No. 9207, issued by the Bonneville 
Power Administration, Portland, Oregon, on October 12, 1960. 

The invitation called for bids on 17 items of disconnecting switches. 
Under each item of the bid schedule two lines were provided for 
price offered, one for delivery to the destination stated for the item 
and one for delivery f.o.b. the bidder's shipping point. Bidders were 
requested to indicate on the bid form whether the prices quoted were 
“Zone Prices” applicable to any destination on the Bonneville Power 
Administration transmission system. In this respect, paragraph No. 
101 of the “Supplementary General Provisions” provided : 


101. DESTINATION. The Government reserves the right to change the 
destination or specify other destinations subsequent to award of contract. 
When award is made f.o.b. destination, and delivery designated to destinations 
other than specified herein, payment will be made on the basis of unit prices 
bid. * * * If prices are “Zone Prices” they will be considered to be applicable 
to any destination on the Bonneville Power Administration transmission system 
in Oregon, Washington, Idaho, and Montana and no adjustment in payment 
will be made, * * * Prices will not be considered to be “Zone Prices” unless 
definite statement to that effect is placed on the schedule in submission of bid. 


Ten bids were received by the time of bid opening on November 4, 
1960. The bid abstract shows that the three lowest bids as to price 
were submitted by the H. K. Porter Company, Inc., Delta-Star Elec- 
tric Division, the General Electric Company, and Line Material In- 
dustries. The Porter Company did not quote individual prices on the 
several items, but submitted a total bid price on Items Nos. 1 to 17, 
inclusive, “F.O.B. Bidder’s Shipping Point, Chicago, Illinois,” of 
$37,299. It further designated its price as a “Zone Price.” In an 
accompanying quotation on its own form Porter quoted its price 
“FOB Bidder’s Shipping Point (Chicago, Ill.)” and it further stated 
“Price indicated is firm and is zone price in the USA.” The bidder 
also specified a time of delivery for each item on the basis of a delivery 
“F.O.B. Bidder’s Shipping Point.” The General Electric Company 
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quoted a total bid price “F.O.B. destination” of $38,800, and Line 
Material Industries quoted a bid price of $39,290 on the basis of both 
“F.O.B. Destination” and “F.O.B. Bidder’s Shipping Point.” 

You report that the bids of both the H. K. Porter Company, Inc., 
and the General Electric Company offer equipment meeting the speci- 
fications and are otherwise responsive to the invitation. Determina- 
tion of the lowest bid as between Porter and General Electric is 
dependent on whether, under the Porter bid, the Government would 
be required to pay the freight transportation costs from the bidder's 
shipping point of Chicago, Illinois, to the destinations stated in the 
invitation. If the Porter bid is evaluated on the basis that the Gov- 
ernment can require delivery to its U.S.A. destinations at the bid price 
of $37,299, then the H. K. Porter Company is the low bidder; however, 
if the Porter bid is evaluated as F.O.B. Chicago, Illinois, then the 
evaluated price is $39,945.62, which is higher than the General Electric 
bid of $38,800. 

You recommend an interpretation of the H. K. Porter bid on the 
basis of zone delivery to any destination on the Bonneville system for 
the stated total price of $37,299, after considering the following addi- 
tional factors: 

1. The resolution of the ambiguity in the bid, created by the bidder, in the 
manner most advantageous to the Government is in line with the principle 
endorsed by your Office in recent decisions (39 Comp. Gen. 546, January 1960, 
and 39 Comp. Gen. @53, March 1960). 

2. Two other bidders on this same Invitation No. 9207, Line Material Indus- 
tries and James R. Kearney Corporation, also submitted bids in which each 
clearly stated identical prices both F.O.B. our destinations and F.O.B. their 
respective shipping points. This confirms that the bidding of a shipping point 
price as also applicable to delivery to destination is not an uncommon practice 
in the disconnecting switch industry. 

3. The quotation of a shipping point price and its further designation as a 
USA zone price for delivery, although somewhat unusual, is not an unreasonable 
interpretation of a type of bid solicited. 

4. An examination of our files of abstracts for the past several months reveals 
that on previous bids the H. K. Porter Company, Inc., has consistently quoted 
destination prices and in response to the bid inquiry as to zone prices has con- 
sistently stated “Yes, in USA”. This would indicate a company policy of having 


a single price on this type of equipment applicable to any point in the United 
States, whether a shipping point or a destination. 


It is reported that Porter has not been queried as to its intention in 
regard to this matter, because you thought it inappropriate to permit 
the bidder to determine its own competitive standing after bid 
opening. 

In this case, bidders were given the right by the invitation to desig- 
nate as the f.o.b. point (the point of free delivery to the Government) 
the bidder’s shipping point, or the place of destination. All bids are 
for evaluation on the basis of the total cost to the Government at 
destination. The H. K. Porter Company designated its shipping 
point at Chicago, Illinois, as its f.o.b. point and it further designated 
that “its quoted price is firm and is zone price in the USA.” Under 
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paragraph 101 of the Supplementary General Provisions to the invi- 
tation, zone prices are considered to be applicable to any destination 
on the Bonneville Power Administration transmission system in 
Oregon, Washington, Idaho, and Montana, and no adjustment in pay- 
ment is to be made for a change in destination within the system. 
The ambiguity arises because, presumably, the bidder would not quote 
a price “F.O.B. Bidder’s Shipping Point,” if it intended to assume 
the freight charges from its shipping point at Chicago, Illinois, to 
any destination in the United States, as appears from its offer of zone 
prices. 

You suggest that, in order to give meaning to the offer of a zone 
price for delivery, it may be reasonable to construe the bid for eval- 
uation purposes as, in effect, quoting a destination price. On the 
other hand, the bid explicitly specifies as quoted price “F.O.B. Bidder’s 
Shipping Point,” despite the provision of a line for pricing f.o.b. 
destination, and it also specifies a delivery schedule on the basis of 
time of delivery to the bidder’s shipping point. Under these circum- 
stances, we cannot say without doubt from the language of the bid 
itself that the H. K. Porter Company did quote or intended to quote 
a price of $37,299 applicable to all destination points on the Bonne- 
ville Power Administration transmission system. 

You refer to the shipping practice in the disconnecting switch 
industry and to the bidding history of the H. K. Porter Company 
as indicating that Porter well might have intended to bid a single 
price on the type of equipment here involved applicable to any point 
in the United States, shipping point or destination, and point out 
that on previous bids this bidder has consistently quoted the same 
prices designated as destination and zone. From this information, 
however, we do not find any persuasive reason to conclude that the 
bidder now intends to quote its price, stated as f.o.b. shipping point, 
as applicable to destination. It is also observed that two bidders on 
this invitation have quoted prices equally applicable to shipping point 
and destination, and you cite this circumstance as confirming that a 
price equally applicable to shipping point and destination is not an 
uncommon practice in the industry. Again, we do not consider such 
information to be a decisive indication of present intent, nor do we 
find sufficient ground in all these circumstances to justify the conclu- 
sion that the statement that the quoted price is “zone price in the 
USA” renders meaningless the quotation f.o.b. shipping point. 

If the phrase “zone price” is equivalent to “delivered price,” the 
Porter bid contains two diametrically opposite and wholly irrecon- 
cilable terms: one, that the goods are offered at the stated price with 
the Government paying transportation costs from Chicago; the other, 
that they are offered at that price, delivered to destination at the cost 
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of the bidder. In such a situation we do not believe that the Govern- 
ment is empowered by the bidder to accept the bid and thereby bind 
the bidder to whichever of the inconsistent terms the Government 
may prefer, to the complete exclusion of the other. The cases in which 
we have applied the rule of interpretation that an ambiguity will be 
resolved ¢gainst the party who created it have not involved any such 
directly conflicting statements; the question in those cases was rather 
as to what inferences could reasonably be drawn from the terms used 
in the bid, where such terms failed to include a complete and express 
statement as to some material point. 

Under the facts here, the Government must recognize that the H. K. 
Porter Company bid may fairly mean either of two things with re- 
gard to f.o.b. point. The Government is in a situation similar, in 
some respects, to the recipient of a bid with knowledge of an error 
in the bid. In those cases the courts will not permit the offeree “to 
snap up an offer that is too good to be true.” See Geremia v. Boyor- 
sky, 140 A. 749; 17 Comp. Gen. 575, 576. It is said that the same prin- 
ciple would apply in any case where the offeree should know that the 
terms of the offer are unintended or misunderstood by the offeror. 
1 Williston Contracts, section 94; see United States v. Braunstein, 75 
F. Supp. 137, 139. 

In accordance with these legal authorities we are of the view that 
if the Government now should proceed with an award to the H. K. 
Porter Company on the basis of f.0.b. delivery to Government destina- 
tion points, the bidder would not be prevented in law from establish- 
ing that it intended only to be bound on the basis of f.0.b. delivery at 
Chicago, Illinois. 

We recognize that in the course of negotiations leading to a con- 
tract between private parties, one party may freely seek clarification 
of ambiguous or inconsistent terms offered by the other party. How- 
ever, in the case of competitive bidding on Government contracts, as 
you point out, a bidder might be able to determine his own competitive 
standing after the bids are exposed by clarification of his bid. It has 
consistently been stated by this Office that it is improper to allow a 
particular bidder to change his bid after the public opening to the 
prejudice of other bidders. We have generally taken the position that 
an ambiguous bid may not be explained after opening since the bid- 
der would, in effect, have an election as to whether or not he wished 
to have his bid considered. See B-120202, July 19, 1954, B-118428, 
April 19, 1954. In our decision of March 29, 1960, reported at 39 
Comp. Gen. 653, we state that a bidder properly may be requested to 
confirm a bid but the confirmation may not be inconsistent with a 
reasonable interpretation of the bid as submitted. 

If the H. K. Porter Company is allowed to clarify its bid prior to 
award, it would be in a position to alter its competitive standing in 
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relation to another low bidder. We think the rule prohibiting bid- 
ders “two bites at the apple” (see 38 Comp. Gen. 532, 535-536) is 
applicable here. In circumstances where each of two possible mean- 
ings can be reached from the terms of a bid, the bidder should not 
be allowed to explain his meaning when he is in a position thereby 
to prejudice other bidders or to affect the responsiveness of his bid. 
Such action would serve to undermine the integrity of the bidding 
system and cause overall harm to the system of competitive bidding 
despite the immediate advantage gained by a lower price in the par- 
ticular procurement. 

For the reasons stated, it is our view that the bid submitted by the 
H. K. Porter Company, Inc., may be evaluated only on the basis that 
it offers a price for delivery “F.O.B. Bidder’s Shipping Point” 
Chicago, Illinois. See B-140606, September 21, 1959. 


[ B-144390 J 


Civilian Personnel—Classified and Wage Board Employ- 
ees—Night Differential Work and Standby Duty 


Classified employees who for the convenience of the Government are required 
to work or be available for work during entire 24-hour period and are paid 
under the two-thirds rule should not be deprived of night differential pay for 
work and standby service actually performed between the hours of 6 p.m. 
and 6 a.m. merely because it is not administratively practicable to specify the 
hours between 6 p.m. and 6 a.m. that they are to remain in an actual work or 
standby status—as distinguished from time set apart for eating and sleeping; 
accordingly, where work is authorized in advance and scheduled to recur on suc- 
cessive days or after specified intervals, the employees may properly be paid 
night differential for “regularly scheduled work” in accordance with section 301 
of the Federal Employees Pay Act of 1945, 5 U.S.C. 921. 


To constitute “regularly scheduled work” between the hours of 6 p.m. and 6 a.m. 
for entitlement to night differential under section 301 of the Federal Employees 
Pay Act, as amended, 5 U.S.C. 921, the work must be duly authorized in advance 
and must be scheduled to recur on successive days or after specified intervals ; 
the requirement stated in 836 Comp. Gen. 657 that work must be scheduled over 
two successive administrative workweeks to constitute “regularly scheduled 
work” is modified accordingly. 


The authority for payment or denial of night differential to Navy wage board 
employees who have their compensation fixed under i0 U.S.C. 7474 and are 
required to perform work and standby duty between 6 p.m. and 7 a.m. on trial 
trips of vessels is dependent upon whether employees in private industry under 
comparable conditions receive night differential pay for work and standby duty 
at night; if they do receive night pay, then Navy wage board employees would 
be entitled to night differential, if not, then night differential would be unau- 
thorized and a reasonable basis exists for a determination to deny night differ- 
ential to the employees, unless public interest considerations require a different 
conclusion. 


Payment of night differential to wage board employees assigned to trial trip 
duty aboard vessels under circumstances entitling them to night differential 
may be restricted administratively to periods of actual work and standby duty 
as distinguished from periods set aside for eating and sleeping. 
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To the Secretary of the Navy, January 4, 1961: 


On November 3, 1960, your Assistant Secretary of the Navy re- 
quested our decision concerning the propriety of paying night differ- 
ential to classified and prevailing rate employees while performing 
trial trip duty on vessels. 

Your current regulations provide for payment to those employees 
under the two-thirds rule from the time of embarkation to the time of 
disembarkation. We understand that although many trial trips on 
vessels are for only a few days duration, others may last for several 
weeks. The duty performed during such trial trips consists prima- 
rily of observing instruments, recording information, and adjusting 
machinery or equipment. However, in emergencies, the employees 
involved may perform more extensive duties. Also, we understand 
that periods of regular duty, stand-by duty, and eating and sleeping 
time cannot be clearly defined. Thus, it is impracticable to attempt 
to prescribe which portion of a 24-hour period should be classified 
as the regular duty period, the stand-by period, and eating and sleep- 
ing time. In the circumstances your Department’s determination to 
retain the employees continuously in a duty and stand-by status dur- 
ing the entire trip and compensate them under the two-thirds rule as 
provided for in the Navy Civilian Personnel Instructions is not 
unreasonable. 

Your Assistant Secretary says that: 

It is recognized that the two-thirds rule has been applied to specific categories 
of employees, and that the practice with respect to the application of the rule 
to such categories is well established. However, it is deemed necessary to obtain 
your decision at this time with respect to the application of the rule to employees 
of this Department engaged in duties aboard ship during trial trips of vessels. 
Your decision of these questions is accordingly requested : 

(1) Is it mandatory under Section 301a of the Federal Employees Pay Act, 
and relevant regulations of the Civil Service Commission, that night differential 
be paid employees subject to the Classification Act of 1949 performing trial 
trip duty on vessels when they are being paid under the two-thirds rule for a 
substantial amount of stand-by time in which no actual work is performed? 

(2) If the answer to the above question is in the negative, does a basis exist 
for denying such employees night differential payment for work and standby 
time performed between 6 p.m. and 6 a.m.? For example, could this Depart- 


ment by regulation restrict the payment of night differential for any portion of 
the work and standby time performed between 6 p.m. and 6 a.m.? 


Concerning those two questions, we must consider section 301 of 
the Federal Employees Pay Act of 1945, as amended September 1, 
1954, 68 Stat. 1110, 5 U.S.C.921. That section provides: 


SEC. 301. (a) Any regularly scheduled work between the hours of six o’clock 
postmeridian and six o’clock antemeridian (including periods of absence with 
pay during such hours due to holidays, and any such hours within periods of 
leave with pay if such periods total less than eight hours during any pay period) 
shall be considered nightwork, except as provided in subsection (b), and any 
officer or employee performing such work to whom this title applies shall be 
compensated for such work at his rate of basic compensation plus premium 
compensation amounting to 10 per centum of such rate, unless otherwise pro- 
vided in title IV of this Act. This section shall not operate to modify the 
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provisions of the Act of July 1, 1944 (Public Law Numbered 394, Seventy-eighth 
Congress), or any other law authorizing additional compensation for nightwork. 

(b) The head of any department, independent establishment, or agency, in- 
cluding Government-owned or controlled corporations, may designate any time 
after six o’clock postmeridian and any time before six o’clock antemeridian 
as the beginning and end, respectively, of nightwork for the purpose of subsec- 
tion (a) at any post outside the several States and the District of Columbia 
where customary hours of business extend into the hours of nightwork pro- 
vided by such subsection. 

While it could be said that no night differential would be payable 
to classified employees who are assigned to trial trip duty since they 
have no regularly scheduled period of work or standby duty falling 
between 6 p.m. and 6 a.m., yet the employees involved are required 
to work or to be available for work during the entire 24-hour period. 
Because, for the convenience of the Government, it is not practicable 
to specify the hours between 6 p.m. and 6 a.m. that the employee is 
to remain in an actual work or standby status—as distinguished from 
time set apart for sleeping and eating—should not deprive him of 
night differential pay for work and standby service actually performed 
between those hours. See Juan Aviles, et al. v. United States, Ct. 
Cl. No, 278-56, and John Franklin McMahon, et al. v. United States, 
Ct. Cl. No. 30-57, both decided October 5, 1960. Hence, the first 
question is answered in the affirmative, thus rendering unnecessary 
a reply to the second question. 

The answer to the foregoing question is based upon the assumption 
that the nightwork performed constitutes “regularly scheduled work.” 
To constitute “regularly scheduled work” the work must be duly au- 
thorized in advance and must be scheduled to recur on successive days 
or after specified intervals. The requirement in 36 Comp. Gen. 657 
that work must be scheduled over two successive administrative work- 
weeks to constitute “regularly scheduled work” is modified to the ex- 
tent that it is inconsistent with the foregoing. Compare 39 Comp. 
Gen. 73. 

Concerning prevailing rate employees who are assigned to trial trip 
duty, your Assistant Secretary asks the following questions: 

(1) Does the Department of the Navy have authority to change its regula- 
tions to deny payment of the night differential to employees paid prevailing 
rates who perform work and standby time on trial trips on vessels between 
the hours of 6 p.m. and 7 a.m.? 

(2) If the answer to the above question is in the negative, is there authority 
for restriction of the payment of night differential to those hours spent working 
or standing by? 

The rates of compensation of the prevailing rate employees referred 
to in those two questions are fixed in accordance with 10 U.S.C. 7474, 
which reads as follows: 

The Secretary of the Navy shall establish rates of wages for employees of 
each naval activity where the rates are not established by other provisions of 


law to conform, as nearly as is consistent with the public interest, with those 
of private establishments in the immediate vicinity. 
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We do not know whether employees of private establishments are 
temporarily assigned on trial runs of vessels in locations and under 
conditions comparable with those under which employees of your De- 
partment are so assigned, or if they are so assigned whether they re- 
ceive night differential pay for work or standby duty performed at 
night during such assignments. If, in fact, they are so assigned and 
do receive night pay during such assignments, prevailing rate em- 
ployees of your Department also ordinarily would be entitled to night 
differential pay. Conversely, if employees of private establishments 
are so assigned but do not receive night pay under conditions com- 
parable with those under which Navy employees are assigned, pay- 
ment of night differential pay to the Navy employees ordinarily would 
be unauthorized. In unusual cases, public interest determinations 
which may be made by you might require different conclusions in these 
two categories of cases. If there are no employees at private estab- 
ments assigned to comparable duty on vessels during trial trips, a 
reasonable basis may exist for a determination by you to deny pay- 
ment of night differential pay to prevailing rate employees assigned 
to such trial trip duty. The first of this set of questions is answered 
accordingly. 

We understand the last question pertains to prevailing rate em- 
ployees who might be assigned to trial trip duty under circumstances 
entitling them to night differential. Your Department wants to 
know whether in such cases the payment of night differental may be 
restricted to periods of actual work and standby duty as distinguished 
from periods set aside for eating and sleeping. If such is the intent 
of your question, our view is that an affirmative answer is warranted 
by judicial precedent. See Armour and Company v. Wantek, et al., 
323 U.S. 126; William Ahearn, et al. v. United States, Ct. Cl. No. 
332-55, decided October 5, 1960; Willie C. Sawyer, et al. v. United 
States, 138 Ct. Cl. 152. In fact, payment to these employees under 
the two-thirds rule would preclude payment of compensation for the 
8 hours in each 24-hour period the employees spend eating and 
sleeping. 


[ B-144644 J 


Civilian Personnel—Per Diem—Fractional Days—Less 


Than 24 Hours Travel 


The requirement in section 6.9c(2) of the Standardized Government Travel 
Regulations that an employee who uses an automobile or other nonscheduled 
means of transportation for official travel must explain the official necessity 
for the time of departure or return when the time of departure is within 30 
minutes prior to the end of a quarter day, or the time of return is within 30 
minutes after the beginning of a quarter day, in order to be entitled to per 
diem for either such quarter day, is not applicable to continuous travel of 24 
hours or less, as provided by section 6.11 of the Regulations. 
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To Richard E. Waters, National Labor Relations Board, January 
4, 1961: 


On December 15, 1960, you requested our decision concerning the 
propriety of certifying for payment a voucher in favor of Herbert 
Schutzman transmitted with your request which is typical of others 
covering per diem claimed incident to travel (apparently by privately 
owned automobile) for a period of less than 24 hours. 

Your specific question is whether the 30-minute period prior to or 
subsequent to a period of travel applies to absences of 10 hours as 
described in Bureau of the Budget Circular A-7, Rev., Transmittal 
Memorandum No. 11, or whether it applies strictly to absences of 6 
hours as implied by the use of the term “quarter day” in Transmittal 
Memorandum No. 13. 

Mr. Schutzman is claiming per diem in the amount of $3.50 incident 
to official travel performed on October 27, 1960, on the basis of depar- 
ture from Pittsburgh at 10:15 a.m. and returning to Pittsburgh at 
8:30 p.m. 

By Transmittal Memorandum No, 11, issued September 3, 1959, 
section 6.11 of the Standardized Government Travel Regulations, as 
amended, was further amended to read as follows: 


For continuous travel of 24 hours or less, the travel period will be regarded 
as commencing with the beginning of the travel and ending with its completion, 
and for each 6-hour portion of the period, or fraction of such portion, one-fourth 
of the per diem for a calendar day will be allowed: Provided, That no per diem 
will be allowed when the travel period is 10 hours or less during the same 
calendar day, except when the travel period is 6 hours or more and begins before 
6:00 a.m. or terminates after 8:00 p.m. (See sections 6.9 @ and c.) 


Section 6.9¢ of the Standardized Government Travel Regulations, 
so far as pertinent, was revised by the addition of paragraph (2) of 
Transmittal Memorandum No. 13, issued April 6, 1960, as follows: 

(2) When a traveler uses an automobile or other nonscheduled means of 
transportation between his office, home, or other point of departure and a tempo- 
rary duty station, official travel begins at the time the traveler leaves his home, 
office, or other point of departure and ends when the traveler returns to his 
home, office, or other point by automobile or other nonscheduled conveyance at 
the conclusion of his trip. However, when the time of departure is within 
thirty minutes prior to the end of a quarter day, or the time of return is within 
thirty minutes after the beginning of a quarter day, per diem for either such 


quarter day shall not be allowed in the absence of a statement with the travel 
voucher explaining the official necessity for the time of departure or return. 


It is our view that the so-called “30-minute period” prescribed by 
Transmittal Memorandum No. 13 is not intended to be applicable to 
continuous travel of 24 hours or less. That view is supported by the 
manner in which the term “quarter day” is used in such memorandum 
and the fact that it is not readily applicable to all situations under 
Transmittal Memorandum No. 11. Hence, the claimant is entitled to 
the per diem as claimed under the provisions of Transmittal Mem- 
orandum No. 11. 
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The voucher which is returned herewith may be certified for pay- 
ment, if otherwise correct. 


[ B-144649 J 


Military Personnel—Retired Pay—Effect of Act of Septem- 
ber 1, 1954, Prohibiting Payment to Persons Convicted of 
Certain Offenses—Retirements Approved Prior to Septem- 


ber 1, 1954 


A conviction of a Marine Corps officer by a General Court-Martial for a theft 
of currency in the amount of $500 from a Marine Corps Exchange, which is 
punishable by confinement up to five years, is analogous to the conviction of 
a felony under section 22.2201 of the District of Columbia Code and, therefore, 
constitutes the conviction for a felony within clause 2 of section 1 of the act 
of September 1, 1954, 5 U.S.C. 2282, which precludes retired pay to such person, 
and the character of the offense is not affected by the fact that the funds 
involved were nonappropriated funds belonging to the Marine Corps Exchange, 
and since at the time of the offense the member was assigned as Assistant 
Exchange Officer of the Exchange from which the funds were stolen, the offense 
must be regarded as having been committed in the exercise of the member’s 
“authority, influence, power or privileges as an officer” within the meaning of 
the 1954 act. 


Under the provision in clause (8) of section 6 of the act of September 1, 1954, 
5 U.S.C. 2281(3), excluding members who had been awarded or granted retired 
pay prior to the date of enactment from the prohibition against denial of 
retired pay which provision was designed to prevent the cut-off of retired pay 
or annuities which were already vested rights, the secretarial approval on 
June 21, 1954, of a retirement of a member convicted of an offense within the 
meaning of the prohibition to be effective on or about September 1, 1954, may 
not be regarded as giving the member a vested right prior to September 1, 
1954, and, therefore, retired pay accruing to such member approved prior to 
but effective on and after September 1, 1954, comes within the prohibition. 


To Major John A. Rapp, United States Marine Corps, January 4, 
1961: 


By first endorsement dated December 14, 1960, the Commandant 
of the Marine Corps forwarded here your letter of December 14, 
1960, with enclosures, requesting a decision whether Chief Warrant 
Officer Joseph M. Wray, Jr., 010011, United States Marine Corps, 
retired, is precluded from entitlement to retired pay by reason of the 
provisions of the act of September 1, 1954, 68 Stat. 1142, in view 
of his conviction by general court-martial on June 30, 1952, of viola- 
tion of Article 121 of the Uniform Code of Military Justice, 10 
U.S.C. 921. The request for decision was assigned submission No. 
DO-MC-547 by the Department of Defense Military Pay and Allow- 
ance Committee. 

It is reported that one of the specifications for violation of Article 
121 was that the member, while on duty at Headquarters Squadron, 
United States Marine Corps Air Station, El Toro, California, “did, 
at said Air Station, on or about 7 December 1951, steal currency of 
the United States of America, of a value of $500.00, the property of 
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the Marine Corps Exchange at the said Air Station” and that at that 
time the member was Assistant Exchange Officer of the Exchange 
from which the currency was stolen. It is further reported that the 
member was transferred to the retired list on September 1, 1954, 
under section 6 of the act of February 21, 1946, 34 U.S.C. 410(b) 
(1952 Edition) ; that his request for retirement “effective on or about 
September 1, 1954,” was approved by the Secretary of the Navy on 
June 21, 1954, and that he has been paid retirement pay from Sep- 
tember 1, 1954, through November 30, 1960. 

Section 1 of the act of September 1, 1954, 68 Stat. 1142, 5 U.S.C. 
2282, provides in part as follows: 

* * * That there shall not be paid to any person convicted prior to, on, or 
after the date of enactment of this Act of any of the following offenses de- 
scribed in this section, or to the survivor or beneficiary of such person so con- 
victed, for any period subsequent to the date of such conviction or the date 


of enactment of this Act, whichever is later, any annuity or retired pay on the 
basis of the service of such person as an officer or employee of the Government: 


* * * « * « * 


(2) Any offense (not including any offense within the purview of section 13 
of title 18 of the United States Code) which is a felony under the laws of the 
United States or of the District of Columbia (A) committed in the exercise of 
his authority, influence, power, or privileges as an officer or employee of the 
Government * * * 


Clause (3) of section 6 of the 1954 law, 5 U.S.C. 2281(3), provides 
that the term “retired pay” does not include the retired pay of any 
person to whom any such pay has been awarded or granted prior to 
September 1, 1954, insofar as concerns the conviction of such persons, 
prior to such date, of any offense specified in the first section of the 
act, or the commission by any such person, prior to such date, of any 
violation of section 2 of the act, 5 U.S.C. 2282 (2). 

The conviction by court-martial of a member of the uniformed 
services under the Uniform Code of Military Justice of an offense 
which is of a civil nature and is punishable by death or by confine- 
ment exceeding one year is a conviction of a felony under the laws 
of the United States within the meaning of the above-quoted portion 
of the act of September 1, 1954. The duration of the sentence to con- 
finement actually imposed or served is immaterial. See 35 Comp. 
Gen. 302; B-127022, May 11, 1956, B-137010, October 16, 1958, B- 
125744, July 30, 1959. Paragraph 127¢ of the Manual for Courts- 
Martial (1951 Edition) provides a maximum confinement of not to 
exceed five years for the violation of Article 121 of the Uniform Code 
of Military Justice. Section 22-2201 of the District of Columbia 
Code (1951 Edition) provides that whoever shall feloniously take and 
carry away anything of the value of $50 (now $100), including things 
savoring of the realty, shall suffer imprisonment “for not less than 
one nor more than ten years.” It follows that the offense for which the 
member was convicted must be regarded as a felony within the mean- 
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ing of that term as used in clause 2 of section 1 of the act of Sep- 
tember 1, 1954. The character of the offense is not affected by the fact 
that the funds involved were nonappropriated funds belonging to the 
Marine Corps Exchange. Also, since your letter indicates that at the 
time of the offense the member was assigned as the Assistant Ex- 
change Officer of the Exchange from which the currency was stolen, 
we find no basis for concluding that the offense was not committed 
in the exercise of his “authority, influence, power or privileges as an 
officer or employee of the Government.” 

Your letter suggests an additional question as to whether payment 
of retired pay is barred because the prohibition contained in the 1954 
act does not apply in the case of offenses of the nature here involved 
where the retired pay “has been awarded or granted prior to the 
date of enactment of this Act.” As indicated above, the member re- 
quested retirement to be effective on or about September 1, 1954, and 
retirement on the date mentioned was approved by the Secretary of 
the Navy on June 21, 1954. Secretarial approval of retirement effec- 
tive on a particular date, however, does not give the member con- 
cerned any vested right to retired pay prior to that effective date. 
The purpose of the exclusion of retired pay awarded or granted prior 
to the date of enactment of the 1954 act from the prohibition features 
of the act is explained in House Report No. 2488 to accompany H. R. 
9909, 83d Congress, 2d Session. See U.S. Code Congressional and 
Administrative News, page 3910. In referring to this particular 
feature of the bill, the report states that “It will not cut off retired 
pay or annuities which already are vested rights on the date of enact- 
ment, that is, annuities or retired pay which presently are being re- 
ceived by annuitants or retired persons or their survivors.” It must 
be concluded, therefore, that retired pay accruing incident to a retire- 
ment approved prior to but effective on or after the date of the act 
is within the prohibition provisions of the act. 

Accordingly, we must reach the conclusion that, under the law as 
it now is, payment of retired pay to Chief Warrant Officer Wray is 
not authorized. 


[ B-143075 J 
Federal-Aid Highways—Roads Damaged by Floods, Ete.— 


General v. Emergency Funds 


In view of the long-standing administrative interpretation of the Federal-aid 
highway laws that the emergency funds for repair or reconstruction of Federal- 
aid highways damaged as the result of floods, and other catastrophes, did not 
preclude the use of general Federal-aid highway funds for restoration of damaged 
highways, Federal-aid primary or secondary highways damaged or destroyed 
by natural disaster may be reconstructed with either regular Federal-aid high- 
way funds or emergency funds provided under 23 U.S.C. 125, and a damaged 
interstate highway previously approved to interstate standards with Federal 
interstate funds may be reconstructed with either emergency funds or regular 
Federal-aid primary funds but not interstate funds. 40 Comp. Gen. 21, modified. 
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To the Secretary of Commerce, January 5, 1961: 


By letter of October 26, 1960, the Assistant Secretary for Adminis- 
tration referred to our decision of July 19, 1960, B-143075, reported 
at 40 Comp. Gen. 21, stating that while your Department does not 
question the conclusion reached therein, the basis upon which the 
conclusion was reached is causing some concern. You have, therefore, 
requested that we reconsider the grounds for the decision. 

Our July decision was in response to a request for an opinion as to 
whether a section of federally aided Interstate System highway 
destroyed by flood disaster might be reconstructed with the aid of 
Federal Interstate System funds notwithstanding the availability of 
emergency funds for such purpose under section 125 of Title 23, 
United States Code. That section provides in pertinent part that: 

(a) An emergency fund is authorized for expenditure by the Secretary, sub- 
ject to the provisions of this section and section 120, for the repair or recon- 
struction of highways, roads, and trails which he shall find have suffered serious 
damage as the result of disaster over a wide area, such as by floods, hurricanes, 
tidal waves, earthquakes, severe storms, landslides, or other catastrophes in 
any part of the United States. The appropriation of such moneys, not to exceed 
$30,000,000, as may be necessary for the initial establishment of this fund and 
for its replenishment on an annual basis is authorized. * * * 

(b) The Secretary may expend funds from the emergency fund herein author- 
ized for the repair or reconstruction of highways on the Federal-aid highway 


system, including the Interstate System, in accordance with the provisions of 
this chapter * * * 


And section 120(f) of Title 23, United States Code, provides, so far 
as the Interstate System is concerned, that : 


(f) The Federal share payable on account of any repair or reconstruction 
provided for by funds made available under section 125 of this title shall not 
exceed 50 per centum of the cost thereof * * * 


On the basis of an examination of the legislative history of the 
emergency fund provisions, we concluded that Federal-aid highway 
funds were not generally available without limitation for the recon- 
struction of roads improved with the aid of Federal funds and dam- 
aged by catastrophe and that the question posed must, therefore, be 
answered in the negative. The Assistant Secretary, relying upon 
essentially the same legislative history references which we cited, is in 
disagreement with this general proposition upon which our decision 
was based. 

The Assistant Secretary points out that since enactment of the 
Federal Road Act in 1916, 39 Stat. 355, the Federal-aid highway pro- 
gram has been one of financial assistance to the continuing State pro- 
grams of highway construction, reconstruction and improvement and 
that projects for the reconstruction or improvement of damaged or 
destroyed Federal-aid highways always have been considered eligible 
for Federal-aid funds, provided such projects are for reconstruction 
or improvement as distinguished from maintenance which is an obliga- 
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tion of the States. The Assistant Secretary takes the view that the 
emergency fund provision quoted above and similar prior provisions 
were enacted to provide assistance supplementary to regular Federal- 
aid highway program funds and that such supplemental assistance in 
no way abrogates the availability of Federal-aid highway funds gen- 
erally for reconstruction of damaged highways previously financed 
under the Federal-aid program. 

Analysis of the Federal-aid highway laws with reference to the 
question raised does not supply a clear cut answer. While Federal- 
aid funds are clearly available for construction and “reconstruction” 
of highways on the Federal-aid systems, there is imposed upon the 
States the requirement to properly maintain such highways once they 
are constructed or “reconstructed.” 23 U.S.C. 116. Does repair or 
restoration of a federally aided highway after its damage by flood, 
earthquake, or other catastrophe constitute reconstruction thereof 
within the meaning of the statutes, or is such repair or restoration 
an obligation within the States duty to maintain? The answer to 
this question is not clearly shown by reference to the general Federal- 
aid highway statutes alone; however, consideration of the terms upon 
which emergency assistance was provided indicates that a distinction 
between reconstruction and restoration of highways may have been 
intended. 

The terms “maintenance” and “reconstruction” were defined early 
in the history of Federal-aid highway legislation by section 2 of the 
act of November 9, 1921, 42 Stat. 212: 


The term “maintenance” means the constant making of needed repairs to 
preserve a smooth surfaced highway. 


* * * * * » * 


The term “reconstruction” means a widening or a rebuilding of the highway 
or any portion thereof to make it a continuous road, and of sufficient width and 
strength to care adequately for traffic needs. 


Reading the Federal-aid statutes without reference to the emergency 
fund provisions, we agree that there is considerable merit to your 
Department’s contention that restoration of a damaged federally aided 
highway is within the meaning of the term “reconstruction” rather 
than “maintenance” and therefore eligible for Federal participation 
out of general Federal-aid highway apportionments. But an exam- 
ination of the successive appropriations for emergency assistance led 
us to an opposite conclusion. 

The first emergency fund appropriation was contained in the act of 
May 16, 1928, 45 Stat. 539, 570, which provided in pertinent part: 

For the relief of the following States as a contribution in aid from the United 
States, induced by the extraordinary conditions of necessity and emergency 
resulting from the unusually serious financial loss to such States through the 
damage to or destruction of roads and bridges by the floods of 1927, imposing 


a public charge against the property of said States beyond their reasonable 
capacity to bear, and without acknowledgment of any liability on the part of 
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the United States in connection with the restoration of such local improve- 
ments * * * Provided further, That the amount herein appropriated for each 
State shall be available when such State shall have or make available a like sum 
from State funds for the purposes contained herein. 


A similar appropriation was made for other States by the act of 
February 28, 1929, 45 Stat. 1349, 1382, with the added proviso that: 

* * * where any roads or bridges shall be or shall have been constructed of a 
more expensive type than those which were damaged or destroyed, the appro- 


priation contained herein shall not be used to defray any part of the increase in 
cost occasioned thereby. 


These two appropriations, while for assistance beyond the Federal-aid 
highway systems, limit use of the funds provided to the restoration 
of highways which were damaged or destroyed and did not provide 
for the improvement of those highways. Then, by the acts of 
March 12, 1930, 46 Stat. 84; May 27, 1930, 46 Stat. 386; and June 2, 
1930, 46 Stat. 489, similar assistance was again authorized for several 
more States, but with these acts the additional requirement was im- 
posed that only roads and bridges located on the Federal-aid systems 
were eligible for restoration. At this point in the history of emer- 
gency highway relief statutes it would appear that, although both 
general and emergency highway aid appropriations cover only high- 
ways on the Federal-aid systems, the two types of appropriations are 
not supplementary of each other; whereas general appropriations 
were available to reconstruct highways to new standards, emergency 
appropriations were available only to restore that which was damaged 
or destroyed by catastrophes. Moreover, it is a well-established rule 
of statutory construction that in the absence of a clear indication of 
congressional intent to the contrary, a general appropriation that 
would otherwise be available to finance a particular activity may not 
be used therefor where a specific appropriation has been made to cover 
that activity. And later emergency fund legislation was worded in 
such terms as to indicate that it was the intention of Congress to follow 
the established rule of statutory interpretation rather than the 
exception. 

Section 3 of the act of June 18, 1934, 48 Stat. 993, 994, provides that: 

Not to exceed $10,000,000 of any money herein or hereafter appropriated for 
expenditure in accordance with the provisions of the Federal Highway Act shall 
be available for expenditure by the Secretary of Agriculture, in accordance with 
the provisions of the Federal Highway Act, as an emergency relief fund, after 
receipt of an application therefor from the highway department of any State, 
in the repair or reconstruction of highways and bridges on the system of Federal- 
aid highways, which he finds, after investigation, have been damaged or de- 
stroyed by floods, hurricanes, earthquakes, or landslides, and there is hereby 


authorized to be appropriated any sum or sums necessary to reimburse the funds 
so expended from time to time under the authority of this section. 


See also section 4 of the Federal Aid Highway Act of 1938, 52 Stat. 
633, 634. It did not appear reasonable to construe regular Federal- 
aid funds as being available for the same purpose as emergency funds 
thus provided since that seemed to ignore the limitation imposed. 
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And that regular funds were not considered by the Congress as being 
generally available for emergency purposes was further considered to 
be borne out by the provisions of section 7(b) of the act of July 13, 
1943, 57 Stat. 560, 562. Section 7(a) of the act provided not to exceed 
$10,000,000 for emergency repair and reconstruction purposes. Sec- 
tion 7(b) added that: 

(b) Notwithstanding any other provision of law, any money heretofore ap- 

portioned to any State under the provisions of the Federal Highway Act, as 
amended and supplemented, or section 4 of the Defense Highway Act of 1941, 
which is unobligated on the date of approval of this Act shall be available for 
expenditure for the rehabilitation of roads and bridges as provided in section 3 
of the Act approved June 18, 1934 (48 Stat. 993), section 4 of the Act of June 
8, 1938 (52 Stat. 633), and paragraph (a) of this section, without regard to 
the limitation of funds contained in such sections: Provided, That any amounts 
made available to any State under the provisions of this paragraph may be used 
to pay the share of such State in the cost of any project authorized by this 
section: Provided further, That the provisions of this section shall apply only 
during the continuance of the emergency declared by the President on May 27, 
1941, and for a period of one year thereafter. [Italics supplied.] 
The word “rehabilitation” used in this section and the limitation con- 
tained in the second proviso thereof again appeared to indicate an 
intention to distinguish between the purposes for which emergency 
funds and regular Federal-aid highway funds were authorized. This 
brings us to section 9 of the Federal-Aid Highway Act of 1950, 64 Stat. 
785, 789, 23 U.S.C. 13a (1952 Ed.), referred to in our prior decision. 
As stated in that decision section 9 did not alter the basis upon which 
emergency funds were provided nor did such legislation subsequent 
to the 1950 act alter that basis. On the above history together with 
the comment appearing at page 5 of Senate Report No. 1956, 82d 
Congress, 2d Session—that establishment of a stand-by emergency 
fund under what was later enacted as section 7 of the Federal-Aid 
Highway Act of 1952, 66 Stat. 161, “will avoid any delay in carrying 
out the emergency work such as could happen due to time-consuming 
procedures in obtaining separate legislative authority whenever the 
hitherto limited emergency fund should become exhausted”—we con- 
cluded that Federal Interstate highway funds were not available for 
the reconstruction of roads built with Federal Interstate funds and 
damaged by catastrophe. 

However, upon reconsideration of the question, we recognize that 
the rationale underlying our conclusion is not free from doubt. 
Nothing in the law or the legislative history requires the States to 
utilize emergency funds in lieu of regular aid funds for the recon- 
struction of highways damaged by natural disaster. And the Assist- 
ant Secretary advises that our conclusion was based upon an 
interpretation of the Federal-aid highway laws which is contrary to 
the administrative interpretation thereof dating back to the inception 
of Federal-aid highway programs. In view of the doubt involved, 
we do not, upon reconsideration, feel justified in overturning the 
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long-standing administrative interpretation; and we, therefore, 
withdraw the stated basis upon which our decision of July 19, 1960, 
was founded. 

But, as pointed out in the Assistant Secretary’s letter of October 26, 
the Federal-Aid Highway Act of 1956, 70 Stat. 374, 23 U.S.C. 101(b), 
introduced a new concept into the Federal-aid highway program— 
that of providing for a completed highway system. The Federal-Aid 
Highway Act of 1956 authorized the appropriation of a specified 
amount for the simultaneous completion in all States of the National 
System of Interstate and Defense Highways, part of the Federal-aid 
primary system and customarily referred to as the Interstate System. 
Therefore, the use of Interstate funds to rebuild a portion of Inter- 
state highway in which Federal funds had previously participated 
would not accord with the basis upon which Interstate funds were 
provided. 

Based upon the terms of Federal-aid highway legislation, and in 
view of the inconclusive nature of the legislative history thereof to- 
gether with the long standing administrative interpretation of the 
legislation, we will not object to the principles outlined in the Assist- 
ant Secretary’s letter as being applicable, that: 

1. When a highway on the Federal-aid primary or secondary sys- 
tem is damaged or destroyed by natural disaster, it may be recon- 
structed with the aid of either regular Federal-aid highway funds or 
the emergency funds provided by 23 United States Code, section 125, 
at the option of the States concerned, subject to the approval of the 
Secretary of Commerce, and assuming that the conditions of Federal- 
aid highway legislation are met. 

2. An Interstate highway once improved to Interstate System 
standards with the aid of Federal Interstate funds is not eligible for 
reconstruction with Federal Interstate funds. In the event of dam- 
age or destruction of such highway, by natural disaster, it may be 
reconstructed either with emergency funds made available under 23 
U.S.C., section 125 or with regular Federal-aid primary highway 
funds, but not Interstate funds. 

Applying these principles to the question considered in our de- 
cision of July 19, 1960, the two lanes of the Interstate highway 
through Snoqualmie Pass which were completed with Interstate funds 
and destroyed by natural disaster may not be reconstructed with 
funds authorized for the Interstate System. Since Interstate high- 
ways are also parts of the Federal-aid primary highway system, the 
destroyed two lanes may be reconstructed with the aid of either 
regular Federal-aid primary funds or emergency funds under 23 
United States Code, section 125, at the option of the State. 

The basis for our decision of July 19, 1960, 40 Comp. Gen. 21, is 
modified accordingly. 
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[ B-144357 J 


Civilian Personnel—Military Leave—Retroactive Adjust- 
ments 


A civilian officer or employee who was separated for military duty prior to 
January 1, 1953—effective date of the Armed Forces Reserve Act of 1952—is 
not regarded as having the status of an officer or employee (furlough or leave 
of absence while on military duty) under 50 U.S.C. App. 459(c) to be entitled 
to military leave, but when such officers and employees are determined to be 
due 15 days of military leave after January 1, 1953, upon restoration to duty 
pursuant to 50 U.S.C. App. 459(g) (2), such right does not materialize until 
the employee is restored to duty so that annual leave accruing during the mili- 
tary leave period is not subject to the act of August 1, 1941, 5 U.S.C. 61a, which 
permits employees to elect to be paid for lump-sum leave upon entry into the 
military service, but rather is creditable only upon the employee’s restoration 
to duty subject to the maximum accumulation provisions of the Annual and 
Sick Leave Act of 1951, 5 U.S.C. 2062. 


Civilian officers or employees who entered upon active military duty after Janu- 
ary 1, 1953—the effective date of the Armed Forces Reserve Act of 1952—so 
that their entitlement to military leave under 5 U.S.C. 30r does not depend 
upon a return to a civilian duty status may be paid additional lump-sum leave 
under the act of August 1, 1941, 5 U.S.C. 61a, for leave which would have 
accrued during the 15-day period of military leave, subject to applicable leave 
ceilings, provided that, upon entrance into military service, they elected a 
lump-sum leave payment; if, however, they elected to have their leave remain 
to their credit, they should be credited with the annual leave which accrued 
during the period of retroactively granted military leave as of the time it 
accrued, and their leave accounts reconstructed accordingly, due regard being 
made to the maximum accumulation restrictions of the 1951 leave act. 


To the Secretary of the Treasury, January 10, 1961: 


On October 27, 1960, the Acting Secretary of the Treasury re- 
quested our advice regarding the disposition of annual leave which 
accrued to employees during periods of military leave that has been 
retroactively granted. 

In 37 Comp. Gen. 608, we held that an employee who is retro- 
actively granted military leave is entitled to payment or credit, if 
otherwise proper, of the annual and sick leave which would have 
accrued during the 15-day period of military leave. The Acting 
Secretary has presented for our consideration four questions concern- 
ing the payment for, or credit of, annual leave, viz: 


1. May an employee be paid for annual leave accrued during a period of 
military leave retroactively granted, if at the time of separation for military 
service he was paid for his accumulated leave? 

2. If your answer to question 1 is in the negative what disposition should be 
made of such annual leave providing the employee may not be credited with 
the leave due to the ceiling restrictions? 

3. May annual leave which was not credited to an employee at the time of 
payment of his military leave claim, be credited to his leave account in the 
following leave year? 

4. If a claim was paid so late in the 1959 leave year that the employee was 
unable to use the additional leave accrued during the period of military service 
and, due to ceiling restrictions, he could not be credited with the leave may 
such leave be credited to his leave account in the following leave year? 
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The act of August 1, 1941, 55 Stat. 616, as amended, 5 U.S.C. 61a, 
provides that: 

Employees of the United States Government, its Territories or possessions, or 
the District of Columbia (including employees of any corporation created under 
authority of an Act of Congress which is either wholly controlled or wholly 
owned by the United States Government, or any corporation, all the stock of 
which is owned or controlled by the United States Government, or any depart- 
ment, agency, or establishment thereof, whether or not the employees thereof 
are paid from funds appropriated by Congress), who, subsequent to May 1, 
1940, shall have entered upon active military or naval service in the land or naval 
forces of the United States by voluntary enlistment or otherwise, shall be en- 
titled to receive, in addition to their military pay, compensation in their civilian 
positions covering their accumulated or current accrued leave, or to elect to 
have such leave remain to their credit until their return from active military 
or naval service. 


Employees who elect to receive compensation for their annual leave 
are paid under section 1 of the act of December 21, 1944, 58 Stat. 845, 
as amended, 5 U.S.C. 61b, which specifies in part that : 

Whenever any civilian officer or employee of the Federal Government or the 
government of the District of Columbia is separated from the service or elects 
to be paid compensation for leave in accordance with section 61a of this title 
or section 1474 of Appendix to Title 50, he shall be paid compensation in a lump 
sum for all accumulated and current accrued annual or vacation leave to which 
he is entitled under existing law. Such lump-sum payment shall equal the com- 
pensation that such officer or employee would have received had he remained in 
the service until the expiration of the period of such annual or vacation leave, 
except that after August 31, 1953, no such lump-sum payment shall exceed com- 
pensation for any period of such leave in excess of thirty days or the number 
of days carried over to his credit at the beginning of the leave year in which 
entitlement to payment occurs, whichever is the greater. * * * 


We direct your attention to the fact that the decision in 37 Comp. 
Gen. 608 specifically excepted therefrom those cases when the em- 
ployees had been ordered to active duty prior to January 1, 1953, 
and were separated from the service, and (1) who were not relieved 
from active duty within four years from the date of their entering 
upon active military duty, or (2) who have not been restored to duty. 
That decision also required that claims of that type be submitted to 
our Office for direct settlement. In the settlement of these claims 
we have allowed military leave only when it appeared that the em- 
ployee had been restored to duty pursuant to 50 U.S.C. App. 
459(g)(2) not later than four years after the date of his entering 
upon active duty or as soon after the expiration of such four years as 
he was able to obtain orders releasing him from active duty. Unless 
restored to duty under 50 U.S.C. App. 459(g) (2) an employee (sepa- 
rated for military duty prior to January 1, 1953) is not regarded as 
having the status of a civilian officer or employee (furlough or leave 
of absence while on military duty) such as granted by 50 U.S.C. App. 
459(c), so as to permit the granting of military leave. When military 
leave is determined as being due for a period of 15 days after January 
1, 1953, it is apparent that the right to such military leave did not 
materialize until the employee was restored to duty in the manner 
indicated above. Likewise, the right to accrue annual and sick leave 
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did not materialize until the employee was restored to duty. Conse- 
quently, we do not view the annual leave accruing during such period 
of military leave as subject to the act of August 1, 1941, as amended, 
so as to permit an election to be paid for same as of the time of an 
employee’s entry into the military service. Rather, we view such an- 
nual leave as being creditable only, and it is for crediting as of the 
date of an employee’s restoration to duty subject to the maximum 
accumulation provisions of the Annual and Sick Leave Act of 1951, 
as amended. 

Turning now to employees who enter upon active military duty 
after January 1, 1953, we have treated those employees as entitled to 
military leave by reason of their civilian duty status prior to their 
entry upon active military duty. Since their entitlement to such 
leave does not depend upon a return to a civilian duty status, their 
annual leave at time of entry into the military service, and the annual 
leave accrued during the period of military leave—in those cases 
when they have elected to be paid for their annual leave upon entry 
into the military service—may be included in the lump-sum leave 
payments made to employees at the time they entered upon active 
military duty after January 1, 1953, subject to applicable leave ceil- 
ings. See 5 U.S.C. 61b above. 

Those employees entering the military service after January 1, 
1953, who elected to have their leave remain to their credit should 
be credited with the annual leave accrued during the period of retro- 
actively granted military leave as of the time it accrued and their 
leave accounts reconstructed. However, in reconstructing such leave 
accounts and carrying them forward to the current year the maximum 
accumulation restrictions of the Annual and Sick Leave Act of 1951, 
as amended, would be applicable so as to require a forfeiture of such 
leave if in excess of permitted ceilings. See B-138640, February 26, 
1959, and 36 Comp. Gen. 596. 

We believe the foregoing comments adequately answer the questions 
presented. 


[ B-144565 J 


Civilian Personnel — Leaves of Absence — Agriculture 
County Committee Service 


Notwithstanding that employees of county committees established under section 
8(b) of the Soil Conservation and Domestic Allotment Act are now covered by 
the Civil Service Retirement Act and their agricultural service prior to coy- 
erage is creditable for retirement purposes under 5 U.S.C. 2252(h) (3), neither 
section 203(a) of the Annual and Sick Leave Act of 1951 nor section 3 of the 
Civil Service Retirement Act makes service other than Federal Government 
service (except service with the Pan American Sanitary Bureau) creditable for 
leave accrual purposes; therefore, agricultural county committee employees are 
not employees of the Federal Government for leave accrual and, if such em- 
ployees are subsequently employed in the Federal service, the agriculture 


county committee service is not creditable in determination of annual leave ac- 
crual rights. 
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To the Secretary of Agriculture, January 11, 1961: 


On December 1, 1960, the Administrative Assistant Secretary re- 
quested our decision whether the creditable service for annual leave 
accrual of certain employees of your department under section 203(a) 
of the Annual and Sick Leave Act of 1951, 65 Stat. 679, 5 U.S.C. 
2062(a), should include the service of such employees with Agricul- 
tural Stabilization and Conservation County Committees. 

Section 115(b) (1) of the Federal Employees Salary Increase Act 
of 1960, 74 Stat. 302, 5 U.S.C, 2252(h), amends section 2 of the 
Civil Service Retirement Act, as amended by the Civil Service Re- 
tirement Act Amendments of 1956, 70 Stat. 743, 5 U.S.C. 2252, to 
extend the coverage of that act to Agricultural Stabilization and 
Conservation County Committee employees. Subsection 2(h) (3) 
of that amendment, 5 U.S.C. 2252(h), provides: 

(3) Service rendered prior to the effective date of this amendment as an 
employee of a county committee established pursuant to section 8(b) of the 
Soil Conservation and Domestic Allotment Act (16 U.S.C. 590h(b)) shall be 
included in computing length of creditable service for the purposes of this Act 
only (A) if the employee has to his credit a total period of not less than five 
years of allowable service under this Act (including service allowable under 
this amendment) and (B) if, within two years after the effective date of this 
amendment, the employee shall have deposited * * * a sum equal to the aggre- 
gate of the amounts which would have been deducted from his basic salary dur- 


ing the period of service claimed under this paragraph if during such period 
he had been subject to this Act. 


Section 203(a) of the Annual and Sick Leave Act of 1951 provides 
in part: 

In determining years of service for the purpose of this subsection, there shall 
be included all service creditable under the provisions of section 5 of the Civil 
Service Retirement Act of May 29, 1930, as amended, for the purposes of an 


annuity under such Act and the determination of the period of service rendered 
may be made upon the basis of an affidavit of the employee. * * * 


Concerning a provision identical with section 203(a) quoted above, 
which appeared in S. 832, 82d Congress, the Committee on Post Office 
and Civil Service, U.S. Senate, said at page 6 of S. Rept. No. 546, 
82d Congress, on S. 832: 

Specifically, it is the intent of the committee that military service, prior Gov- 
ernment service in the same or other Government department or agency, to- 


gether with current service, shall be counted in determining in which leave 
scale an employee shall be included. * * * 


The Senate on July 17, 1951, substituted the language of S. 832 for 
that of H.R. 3605, and passed the latter numbered bill which had 
previously been passed by the House of Representatives. See page 
8468, 97 Cong. Rec. 8279 (1951). That amendment was not agreed to 
by the House of Representatives. However, the wording of H.R. 
3605, as amended by the Senate (formerly S. 832), was later incor- 
porated as Title II of S. 1046, which became the Annual and Sick 
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Leave Act of 1951. See pages 11234 and 11236, 97 Cong. Rec, 11011 
(1951). 

Section 3 of the Civil Service Retirement Act, 5 U.S.C. 2253, which 
contains provisions formerly contained in section 5 of the act of May 
29, 1930, 5 U.S.C. 707 (1952 Ed.), provides in part: 

An employee’s service for the purposes of this chapter including service as a 
substitute in the postal service shall be credited from the date of original em- 


ployment to the date of the separation upon which title to annuity is based in 
the civilian service of the Government. * * * 


The creditable service covered by section 3 (formerly section 5 of 
the retirement act) obviously refers to service in the Government—ex- 
cept service with the Pan American Sanitary Bureau which is specifi- 
cally included in that section. See also section 1(k) of the act (5 
U.S.C. 2251k). Although County Committee employees are now 
covered by the Civil Service Retirement Act, and under section 2(h) 
thereof, 5 U.S.C. 2252(h), employment by such committees is credit- 
able for retirement purposes, such employees are not employees of 
the Federal Government. Thus, neither section 3 of the Civil Service 
Retirement Act nor section 203(a) of the Annual and Sick Leave 
Act of 1951, makes service other than Federal Government service 
(except service with the Pan American Sanitary Bureau) creditable 
for leave accrual purposes. 

For the reasons stated the employees of your department who have 
prior service with County Committees are not entitled to count such 
service in determining their right to annual leave accruals. 


[ B-140796 J 


Military Personnel—Foreign Duty—Duty at Isolated Islands 
Off United States Coast 


Whether an artificial island (Texas Towers) located approximately 40 miles off 
the coast of the United States on the outer continental shelf may be considered 
as outside of the continental United States would require clarifying legislative 
or judicial action in view of the provisions of the Outer Continental Shelf Lands 
Act, 43 U.S.C. 1331, which evidence a Congressional intent to extend the juris- 
diction, and to some extent the area, of the United States to include such 
artificial islands on the outer continental shelf; therefore, in the absence of an 
authoritative court decision, payment of foreign duty pay to enlisted persons 
of the uniformed services for duty on such artificial islands is too doubtful to 
be authorized; however, if the regulations for special pay for sea duty issued 
by the President, pursuant to 37 U.S.C. 237, are broadened to include in the 
definition of sea duty the type of duty on such island, payment of special pay 
would be proper. 


To the Secretary of the Air Force, January 12, 1961: 


By letter of September 21, 1960, the Assistant Secretary of the Air 
Force (Financial Management) requested that we give further con- 
sideration to that part of our decision of January 25, 1960, 39 Comp. 
Gen. 540, pertaining to the payment of foreign duty pay. This re- 
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quest has been approved by the Department of Defense Military Pay 
and Allowance Committee and assigned submission No, SS-AF-525. 
The facts considered in the decision of January 25, 1960, were 
administratively described as follows: 
Ordinarily there is a clear distinction between “duty at a place within the 
continental United States” on the one hand and “sea duty” or “duty at an over- 
sea station” on the other. However, in the case of the Texas Towers, San 


Clemente Island, and Santa Rosa Island there is a reasonable doubt as to which 
description applies. : 

The Texas Towers are located approximately 40 miles off the New England 
coast and contain no accommodations for dependents. Personnel serving at the 
towers are assigned to Otis Air Force Base with permanent duty station at the 
towers and are rotated between Otis Air Force Base and the towers every 30 
days. While assigned to the towers, personnel receive foreign duty pay and 
overseas service credit. 

San Clemente Island and Santa Rosa Island are part of the State of Cali- 
fornia but are located more than 30 miles from the California coast and contain 
no accommodations for dependents. Personnel are assigned to the islands as per- 
manent duty stations and remain there for a full 18 month tour. While stationed 
on these islands, members receive foreign duty pay and oversea service credit. 


On authority of our decision of October 7, 1949, B-89292, it was con- 
cluded that foreign duty pay was not properly payable for duty on 
Texas Towers, on San Clemente Island or on Santa Rosa Island. It 
was stated in the decision of October 7, 1949, that there seemed to be 
no question that San Nicolas Island is a part of the State of Cali- 
fornia, a part of the United States, and not beyond the continental 
limits of the United States and that, therefore, the increase of 20 per- 
cent in the base pay of an enlisted man authorized for “duty in any 
place beyond the continental limits of the United States,” was not 
warranted. 

The letter of the Assistant Secretary states that our conclusion 
relative to duty performed on San Clemente, Santa Rosa and San 
Nicolas Islands is not questioned and will be followed in the case 
of these and other similar (natural) island locations which are estab- 
lished to be a part of one of the States of the United States, since 
these locations are not considered to be “beyond the continental limits 
of the United States” within the contemplation of section 206 of the 
Career Compensation Act of 1949, 63 Stat. 811, as amended, 37 U.S.C. 
237. However, it is urged that we reconsider our decision relative 
to the payment of foreign duty pay for duty on Texas Towers which 
are located approximately 40 miles off the New England coast on 
the outer Continental Shelf. 

The statutory authority for payment of special pay for sea and 
foreign duty as contained in 37 U.S.C. 237 provides that, under such 
regulations as the President may prescribe, enlisted persons of the 
uniformed services entitled to receive basic pay shall, in addition 
thereto, “while on sea duty or while on duty in any place beyond the 
continental limits of the United States or in Alaska,” be entitled to 
receive such special pay at the monthly rates stipulated. The ques- 
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tion involved here is whether the Texas Towers—located on the outer 
Continental Shelf outside the territorial waters of the United States— 
may be considered as being “beyond the continental limits of the 
United States,” for foreign duty pay purposes. 

The term “outer Continental Shelf” is defined in section 2 of the 
Outer Continental Shelf Lands Act of August 7, 1953, 67 Stat. 462, 
43 U.S.C. 1331, as including all submerged lands lying seaward and 
outside of the area of lands beneath navigable waters as defined in 
section 2 of the Submerged Lands Act of May 22, 1953, 67 Stat. 29. 
Section 3 of the act of August 7, 1953, 43 U.S.C. 1332, states that 
it is the declared policy of the United States that the subsoil and 
seabed of the outer Continental Shelf “appertain” to the United 
States and are subject to its jurisdiction, control and power of dis- 
position as further provided in this act. Section 4 provides that 
the Constitution and laws and civil and political jurisdiction of the 
United States are extended to the subsoil and seabed of the outer 
Continental Shelf and to all artificial] islands and fixed structures 
which may be erected thereon for the purpose of exploring for, de- 
veloping, removing, or transporting resources therefrom, to the same 
extent as if the outer Continental Shelf were an area of exclusive 
Federal jurisdiction located within a State. To the extent they 
are applicable and not inconsistent with that act or other Federal 
laws and regulations, the civil and criminal laws of the State adjacent 
thereto are extended to artificial islands located on the outer Con- 
tinental Shelf and are declared to be the law of the United States. 
Provision is made for leasing parts of that area for resource develop- 
ment purposes. 

While not necessarily controlling in the matter under consideration 
here, the provisions of the act of August 7, 1953, evidence a legislative 
intent to extend the jurisdiction, and to some extent the area, of the 
United States to include artificial islands located on the outer Con- 
tinental Shelf. Duty on Texas Towers thus presents a situation 
which is somewhat comparable to that considered in the decision of 
October 7, 1949, and we feel that the payment of special pay on the 
basis that such duty is performed outside the continental United 
States would require clarifying legislative or judicial action. In the 
absence of an authoritative court decision to the contrary, it is con- 
cluded that the entitlement of enlisted persons to foreign duty pay 
during the period of their duty on Texas Towers, located on the outer 
Continental Shelf, is too doubtful to warrant our holding that pay- 
ment of such pay is authorized. See Charles v. United States, 19 
Ct. Cl. 316, and Longwill vy. United States, 17 Ct. Cl. 288. Your 
question is answered accordingly. 

You may be advised, however, that if the regulations relating to 
special pay for sea duty issued by the President pursuant to section 
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206 of the Career Compensation Act of 1949, 87 U.S.C. 237, should 
be broadened to include in the definition of sea duty the type of duty 
performed on the Texas Towers, payment of the special pay here 
involved thereafter would be authorized. 


[ B-143948 J 


Military Personnel—Retired Pay—Fleet Reservists—Less 
Than 20 Years of Service—Election 


The fifth proviso of section 204 of the Naval Reserve Act of 1988, which was 
added by section 2 of the act of August 10, 1946 (now 10 U.S.C. 6330) and which 
permits enlisted persons who qualify for transfer to the Fleet Reserve under 
section 208 of the Naval Reserve Act of 1938 to elect to be transferred under 
section 204, is written in broad terms and its application is not limited solely 
to those persons with 20 years’ service who qualify for transfer to the Fleet 
Reserve, even though the legislative history of the fifth proviso in section 204 of 
the act of August 10, 1946, refers to men who had completed 20 years’ service; 
therefore, a Marine Corps member with less than 20 years’ service who, after 
August 10, 1946, qualified under section 203 for transfer to the Fleet Marine 
Corps Reserve may elect to be transferred under section 204 and receive retainer 
pay computed under that section. 


To Major John A. Rapp, United States Marine Corps, January 16, 
1961: 

Reference is made to your letter of September 7, 1960, with en- 
closures, forwarded here by endorsement of September 8, 1960, of the 
Commandant of the Marine Corps, requesting decision whether you 
are authorized to make payments after August 31, 1960, of retainer 
pay to Master Sergeant Blair L. Montgomery, Fleet Marine Corps 
Reserve, computed on the percentage basis authorized in section 204 
of the Naval Reserve Act of 1938, 34 U.S.C. 854c (1952 Ed.), as 
amended by section 2 of the act of August 10, 1946, 34 U.S.C, 854c 
(1952 Ed.). The Department of Defense Military Pay and Allow- 
ance Committee has assigned No. DO-MC-529 to your request. 

Section 203 of the Naval Reserve Act of 1938, 52 Stat. 1178, 34 
U.S.C. 854b (1952 Ed.), provides in pertinent part that: 

Men serving in the Regular Navy, who, having enlisted therein on July 1, 
1925, or prior thereto,* * * shall be entitled to be transferred to the Fleet Re- 
serve on the completion of sixteen or more years’ naval service, and when so 
transferred shall, except when on active duty, be entitled to receive, if they have 
had sixteen but less than twenty years’ naval service, pay at the rate of one- 
third the base pay they were receiving at the time of transfer, plus all perma- 
nent additions thereto, and if they have had twenty or more years’ naval service, 


pay at the rate of one-half of the base pay they were receiving at the time of 
transfer, plus all permanent additions thereto * * * 


Section 204 of the Naval Reserve Act of 1938, as amended by section 


2 of the act of August 10, 1946, 60 Stat. 993, provided, in pertinent 
part, that: ; 


Members of the Navy who first enlisted in the Navy after July 1, 1925, * * * 
may upon their own request be transferred to the Fleet Reserve upon the com- 
pletion of at least twenty years’ active Federal service. After such transfer, 
except when on active duty, they shall be paid at the annual rate of 2% per 
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centum of the annual base and longevity pay they are receiving at the time of 
transfer multipled by the number of years of active Federal service. * * * Pro- 
vided further, That nothing contained within this section shall be construed to 
prevent persons who qualify for transfer to the Fleet Reserve under the pro- 
visions of section 203 of this Act from being transferred in accordance with the 
provisions of this section if they so elect: Provided further, That a fractional 
year of six months or more shall be considered a full year for purposes of this 
section and section 203 in computing years of active Federal service and base 
and longevity pay * * * 


Section 204 of the Naval Reserve Act, as amended, was codified, in- 
sofar as is material here, as 10 U.S.C. 6330 (1958 Ed.). 

The provisions of the Naval Reserve Act of 1938, pertaining to the 
Fleet Reserve, are also applicable to the Fleet Marine Corps Reserve 
by virtue of section 2 of that act, 52 Stat. 1175, 34 U.S.C. 1200, arti- 
cles 65 and 69 (1952 Ed.). 

It appears that Mr. Montgomery, who first enlisted in the Marine 
Corps prior to July 2, 1925, elected to be transferred to the Fleet 
Marine Corps Reserve under the provisions of section 204 of the Naval 
Reserve Act of 1938, as amended; that he was so transferred on July 
20, 1950, with active Federal service of 16 years and 13 days, and in- 
active reserve service of 3 years 7 months 5 days, a total of 19 years 
7 months 18 days; and that from July 21, 1950, through August 31, 
1960, he was paid retainer pay computed on the percentage method 
prescribed in section 204, as amended. 

On July 20, 1950, when Mr. Montgomery was transferred to the 
Fleet Reserve, he met the requirements of section 203 of the Naval 
Reserve Act of 1938, quoted above, and he was entitled to the pay 
benefits provided for a man transferred under that section with 16, 
but less than 20, years of naval service. Also in effect at that time 
was the fifth proviso of section 204 of the Naval Reserve Act, as 
amended by section 2 of the act of August 10, 1946, supra, which 
provides in effect that persons who qualify for transfer to the Fleet 
Reserve under the provisions of section 203 may be transferred in 
accordance with section 204, as amended, if they so elect. The Navy 
Department considered that Mr. Montgomery had a right to elect to 
be transferred under the amended section 204 and he elected to be 
so transferred. It appears that he has been paid the pay benefits 
provided in that section since the date of transfer. Your letter indi- 
cates that your doubt as to the propriety of payment of the pay au- 
thorized by section 204, as amended, arises because Mr. Montgomery 
had less than 19 years and 6 months of Federal service at the time of his 
transfer. You cite our decision of October 24, 1947, 27 Comp. Gen. 
238, answer to question 5(b), and /Zulse v. United States, 133 Ct. Cl. 
848, for consideration in resolving the doubt expressed. Those de- 
cisions, however, involved persons who had transferred to the Fleet 
Reserve prior to the act of August 10, 1946, and therefore the fifth 
proviso was not applicable to them, it being held in the decision of 
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October 24, 1947, that that proviso was for application only as to 
transfers on and after August 10, 1946. 

While the remarks found in the legislative history of the act of 
August 10, 1946, as to the purpose of the fifth proviso in section 204, 
as amended, refer to men who had completed 20 years of service, the 
proviso is written in broad terms and its application is not limited 
solely to those persons with 20 years’ service who qualify for transfer 
to the Fleet Reserve under section 203. It applies without limitation 
to “persons who qualify for transfer” under section 203 and, since 
Mr. Montgomery qualified for transfer under that section, it is our 
opinion that his election to be transferred under section 204, as 
amended, in accordance with the practice of the Navy Department in 
such cases, was within the scope of that proviso. Payment of the re- 
tainer pay authorized by that section is proper and your question is 
answered accordingly. 


[ B-144041 J 


Military Personnel—Retirement—Revocation—New Evi- 
dence 


Orders which revoke an Army enlisted member’s retirement order based on 
length of service under 10 U.S.C. 3914 after its effective date are not legally 
effective, assuming that the member was advised of the original orders and that 
he passed the final-type physical examination; therefore, since the member 
was placed on active duty on the day following the effective date of the retire- 
ment orders, he was properly paid active duty pay and allowances until the 
effective date of second retirement orders which provided for a 60 percent dis- 
ability retirement, however retired pay is for computation on the basis of the 
member’s status under the first orders, plus any increase, if any, payable for 
duty after retirement. 


The discovery of a physical disability which might serve as a basis for a dis- 
ability retirement, incident to a final-type physical examination required pur- 
suant to Army regulations to be given to a member of the uniformed services 
prior to the effective date for the member’s retirement based on length of service, 
constitutes new evidence which warrants revocation of existing retirement 
orders; therefore, the member’s original retirement will be considered as re- 
voked and his subsequent retirement for disability recognized for retired pay 
computation purposes. 37 Comp. Gen. 19, modified. 


In the case of an Army member who failed to pass a final-type physical exami- 
nation required by Army regulations, incident to application for retirement 
based on years of service, and who was hospitalized on what was to have been 
the effective date of his nondisability retirement, with a disability which sub- 
sequently resulted in his retirement for disability, such disability constituted 
new evidence which justified the revocation of his orders for nondisability 
retirement, and the member is entitled to retired pay under orders subsequently 
issued for disability retirement. 


A change in the physical condition of a member of the uniformed services and 
the need for further hospitalization prior to the effective date of orders whick 
directed the permanent retirement of the member for physical disability consti- 
tuted substantial new evidence sufficient to support a revocation of the first 
retirement order, and the member was properly paid disability retired pay 
based on retirement orders subsequently issued which placed the member's 
name on the Temporary Disability Retired List pursuant to sections 402 and 
409 of the Career Compensation Act of 1949. 


596896 O-62—29 
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To Lieutenant Colonel R. H. MacPherson, Department of the Army, 
January 17, 1961: 


By letter of July 28, 1960, forwarded here by first endorsement 
of September 19, 1960, from the Office, Chief of Finance, Department 
of the Army, under D.O. No. 528, allocated by the Department of 
Defense Military Pay and Allowance Committee, you request decision 
whether payment is authorized on a voucher covering retired pay 
from the dates of original retirements to the dates of questioned 
subsequent retirements in the cases of Second Lieutenant [Master 
Sergeant] Hayden R. Ferguson, 01691759, Major Eli S. Fowler, 
0220509, Master Sergeant James C. Humphries, RA 6357646, and 
Sergeant First Class Barney Krieger, RA 952650. 

In each case the original retirement action was taken under the 
provisions of a different retirement law than the statute covering the 
second or later final retirement. No correction of military records 
is involved in any of the cases. In all the cases orders were issued 
canceling original retirement orders and further orders were issued 
directing retirement at a later date. You cite 39 Comp. Gen. 312 
(B-140268, dated October 26, 1959), 31 Comp. Gen. 296, 82 Comp. 
Gen. 558, and 37 Comp. Gen. 19, as holding that if a member is 
legally retired his change of status becomes an accomplished fact and 
cannot become undone retroactively; and that, when retirement ac- 
tually has been effected, it cannot be revoked. In view of these hold- 
ings you state you are in doubt whether the first retirement is the 
legal retirement and retired pay is due from the period of the first 
retirement to the effective date of the second or final retirement which 
was directed by the Department of the Army in each case. You re- 
quest advice as to whether the members are to be considered as being 
on active duty for the period from the first to the final retirement with 
entitlement to active duty pay and allowances and the right to include 
this time for retired pay purposes, or whether retired pay should be 
computed based on the law governing the first retirement, and col- 
lection action be taken against the retired pay account if this action 
results in an overpayment. You ask further whether the principle 
of the rulings in these cases should be applied in approximately 15 
like cases. 

The example cases set forth in your letter will be considered in the 
order presented. 

The first case is that of Lieutenant Ferguson who is stated to have 
submitted an application for retirement on March 23, 1951 (while 
serving as a master sergeant), based on years of service under the pro- 
visions of the act of October 6, 1945 (now 10 U.S.C. 3914). The 
application was approved and paragraph 73, Department of the Army 
Special Orders No. 132, dated July 3, 1951, directed his retirement 
effective July 31, 1951, and his recall to active duty of August 1, 1951. 
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Necessary information for retirement was furnished the commanding 
officer, Medical Detachment, 24th Infantry Division, Artillery, APO 
24, by letter dated July 3, 1951, together with instructions that said 
letter would be used as authority for retirement. On October 23, 1951, 
& message was received from the commanding officer, 6219th Reception 
Center, Fort Lewis, Washington, requesting new authority for retire- 
ment. A message was sent to CINCFE, Tokyo, Japan, requesting 
information whether Sergeant Ferguson was retired as directed, which 
message included advice that in the event he had not been so retired 
his retirement orders would be revoked. On October 27, 1951, a reply 
was received that Ferguson had departed that command on August 26, 
1951, in rotation to Z.I. Retirement orders were revoked by para- 
graph 71, Department of the Army Special Orders No. 218, October 30, 
1951. Paragraph 80, Department of the Army Special Orders No. 
241, December 4, 1951, directed his retirement effective December 31, 
1951, and recall to active duty the following day. On December 20, 
1951, status of the retirement application was requested by 6008 ASU, 
Fort Worden, Washington. The Adjutant General advised that if 
Special Orders No. 241, confirmation letter, and retirement forms had 
not been received in Fort Worden the retirement orders would be 
revoked and reissued at a later date. It appears that such orders 
were not forwarded to Fort Worden and a request was made for revo- 
cation of the orders on January 14, 1952, as the enlisted man was then 
hospitalized. The retirement orders were revoked by paragraph 80, 
Special Orders No. 13, dated January 17, 1952. A Physical Evalua- 
tion Board convened on March 11, 1952, found Sergeant Ferguson to 
be unfit for further military service and recommended 60 percent 
disability retirement, which findings were concurred in by the Army 
Physical Review Council. Paragraph 90, Special Orders No. 68, 
dated April 3, 1952, directed his retirement effective April 30, 1952, in 
the grade of second lieutenant pursuant to provisions of sections 402 
and 409 of the act of October 12, 1949, 63 Stat. 816, 823, 37 U.S.C. 272 
and 279. Necessary instructions for retirement were forwarded to the 
commanding officer, Madigan Army Hospital, Tacoma, Washington, 
on April 9, 1952. You report that his retired pay was established 
May 1, 1952, at the rate of $195.62 per month apparently computed on 
the pay of a second lieutenant with over 18 years’ service. 

There is no showing that Sergeant Ferguson was aware of the re- 
tirement orders of July 3, 1951, but since he did not leave his station 
in Japan until August 26, 1951, it is assumed that he was advised of 
them and did not fail to pass the final-type physical examination. If 
those assumptions are correct, Sergeant Ferguson’s retirement became 
legally effective under the orders of July 3, 1951, and the orders of 
October 31, 1951, were without effect to revoke that retirement. See 
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31 Comp. Gen. 296 and 39 Comp. Gen. 312. Also, since the member 
was placed on active duty effective August 1, 1951, he properly was 
paid active duty pay and allowances for the period August 1, 1951, to 
April 30, 1952. Commencing on the following date his retired pay 
should have been computed on the basis of his status as an enlisted 
man retired on July 31. 1951, with the increase, if any, payable for 
duty performed after retirement, under the last proviso of section 
402(d) or section 516 of the Career Compensation Act of 1949, 37 U.S. 
Code 272(d), 316, as applicable. 

Questions relating to this example are answered accordingly. 

It is reported that Major Fowler submitted an application for re- 
tirement dated October 1, 1954, in the grade of master sergeant (E-7), 
under the provisions of section I, Army Regulations 615-395, while 
stationed at Detachment 9, Southern Military District, Columbia, 
South Carolina, after completing 30 years’ service. Paragraph 96, 
Department of the Army Special Orders No. 42, dated March 2, 1955, 
directed his retirement for length of service and advancement on the 
retired list to grade of captain (O-3), effective March 31, 1955. A 
message dated March 11, 1955, was received by The Adjutant Gen- 
eral, Washington, D.C., on April 1, 1955, which stated that the en- 
listed member was being admitted to the Army Hospital, Fort Jack- 
son, South Carolina, and requested that Special Orders No. 42 be 
revoked. Department of the Army Special Orders No. 66, paragraph 
110, dated April 4, 1955, revoked the retirement orders of March 2, 
1955, and Special Orders No. 103, dated May 24, 1955, directed the 
member’s retirement in the grade of captain under the provisions of 
section 402 and 409 of the act of October 12, 1949, 837 U.S. Code 272, 
279, effective May 31, 1955. You report that such orders later were 
amended to show retirement as a major, such action being based on our 
decision of October 6, 1958, 38 Comp. Gen. 270. Paragraph 3, section 
I, Army Regulations 615-395, dated December 8, 1947, the regulations 
in effect at the time of Major Fowler’s retirement, required that the 
unit commander cause the individual (retiring after 30 years’ service) 
to be given a final-type physical examination and “if his physical 
concition warrants, the applicant will be hospitalized and processed 
under the provisions of section III,” which provided for retirement 
for disability. It is apparent that such regulations contemplated that 
members whose physical condition did not meet certain standards 
should not be retired for years of service, but should be retired for 
physical disability. In view of the advantages of retirement for dis- 
ability, especially in the case of an enlisted man who applied for retire- 
ment based on 20 years of active service—the above regulations were 
applicable in such circumstances, see paragraph b thereof—there ap- 
pears to be no sound basis to question the validity of such regulations. 
Similar regulations currently in effect appear to require final-type 
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physical examinations prior to retirement for years of service. See 
paragraph 12b(3), Army Regulations 635-230. See also, paragraph 
12, Army Regulations 40-100, dated October 27, 1953. 

We said in 31 Comp. Gen, 296, in effect, that the action taken in 
issuing a retirement order is a final one and can be reopened only 
upon a showing of fraud, substantial new evidence, mistake of law, 
or mathematical calculation. The only new evidence which was 
shown in that case was obtained, and related to a period, after the 
effective date of retirement. 

Orders directing retirement for years of service contemplate a 
compliance with the regulations requiring a final-type physical exami- 
nation prior to the effective date of retirement stated in the orders. 
The regulations give detailed instructions as to the action to be taken 
in the event the applicant does not pass such examination and it 
seems clear that if, prior to such effective date, the applicant fails to 
pass the examination, that fact is substantial new evidence. While 
it is not shown whether Major Fowler. was given a final-type physical 
examination, it is presumed that it was incident to such an examina- 
tion, prior to the stated effective date for his retirement based on 
years of service, that the need for his hospitalization was discovered. 
The discovery of a physical disability, which might serve as the basis 
for a disability retirement, prior to the effective date of an order 
for retirement based on years of service, would constitute such sub- 
stantial new evidence as would warrant the revoking of existing re- 
tirement orders under the rule stated in 31 Comp. Gen. 296. That 
state of facts exists in this case and the orders of March 2, 1955, were 
effectively revoked. Major Fowler’s retirement date is held to be 
May 31, 1955, and it appears that his retired pay properly was com- 
puted on that basis. 

The decision in 37 Comp. Gen. 19 will be considered as modified to 
the extent that it is in conflict with the views expressed herein. 

The questions raised in the second example are answered accord- 
ingly. 

It is stated that Sergeant Humphries submitted an application for 
retirement on November 26, 1948, under section III, Army Regula- 
tions 615-395 (act of June 30, 1941, 55 Stat. 394), for physical dis- 
ability which was canceled because of disapproval by the Surgeon 
General and the member was hospitalized for further treatment. 
On March 9, 1949, he submitted an application for retirement under 
section II of such regulations (20 years’ active service, act of October 
6, 1945, 59 Stat. 538). Department of the Army Special Orders No. 
87, dated May 5, 1949, directed his retirement effective May 31, 1949. 
The commanding officer, Fort Bragg, North Carolina, advised by 
first endorsement dated May 31, 1949 (received in The Adjutant Gen- 
eral’s Office, Washington, D.C., on June 9, 1949), that Sergeant 
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Humphries had failed to meet physical requirements for retirement 
and had entered the station hospital on May 31, 1949, for further 
disposition. Retirement orders were revoked by Department of the 
Army Special Orders No. 113, dated June 13, 1949. On June 23, 
1949, Sergeant Humphries again submitted an application for retire- 
ment under the provisions of the act of June 30, 1941 (disability), 
which was approved. Department of the Army Special Orders No. 
132 directed his retirement effective July 31, 1949. 

Since Sergeant Humphries was hospitalized on what was to have 
been the effective date of his nondisability retirement, with a disability 
which subsequently resulted in his retirement, for disability, such dis- 
ability constituted substantial new evidence justifying the revocation 
of the orders of May 5, 1949. It is held that he was not retired until 
July 31, 1949, and that he is entitled to retired pay under the pro- 
visions of law applicable to that retirement. Information submitted 
shows that he has been paid on that basis. 

It is stated that the permanent retirement of Sergeant Krieger for 
physical disability was directed effective January 31, 1956, by De- 
partment of the Army Special Orders No. 7, dated January 10, 1956. 
Such action followed the finding of a Physical Evaluation Board 
convened on December 14, 1955, that he was physically unfit for duty 
by reason of a disability rated at 50 percent. The commanding officer, 
Army Hospital, Fort Devens, Massachusetts, advised The Adjutant 
General that compliance with retirement orders could not be effected 
due to the member’s hospitalization on January 26, 1956, and transfer 
to Valley Forge Army Hospital for further hospitalization on the fol- 
lowing day. The retirement orders were revoked on February 1, 1956. 
After maximum hospitalization was received, Department of the 
Army Special Orders No. 93, dated May 10, 1956, directed his place- 
ment on the Temporary Disability Retired List effective May 31, 1956, 
under the provisions of sections 402 and 409 of the act of October 12, 
1949. 

The question as to whether a member’s name should be placed on 
the Temporary Disability Retired List or he should be permanently 
retired under the cited provisions of the 1949 act, are required to be 
based on his physical condition at that time. It appears that the 
member's physical condition, which had been considered by the Phy- 
sical Evaluation Board, changed to such an extent (an ulcer condi- 
tion) as to require his hospitalization and transfer to another hos- 
pital prior to the time his retirement was to have become effective 
under the retirement orders of January 10, 1956. Such change and 
the need for further institutional care prior to the contemplated re- 
tirement date comprised substantial new evidence sufficient to support 
a revocation of the first retirement order. In these circumstances the 
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orders of May 10, 1956, are the only orders which are for consideration 
in this case and they effected the placement of Krieger’s name on the 
Temporary Disability Retired List on May 31,1956. His retired pay 
was properly paid on that basis commencing June 1, 1956. 

The rules discussed above should be used in determining the rights 
of the persons involved in the other cases to which you refer, if the 
facts in those cases are such as to bring them within such rules. 

Since none of the above-mentioned members are entitled to retired 
pay during the periods covered by the submitted voucher, it will be 
retained here. 


[ B-144768 ] 


Bids—Evaluation—Alternate Bid Responsiveness—Govern- 
ment Ownership v. Lease of Equipment 


Under an invitation which solicited bids on the bases that Government would 
purchase the equipment, with the contractor maintaining the equipment for a 
year, or in the alternative that the Government would lease the equipment for 
a period of years, whichever alternative would be less costly to the Government 
over a ten-year period based on certain maintenance and operation costs and 
recurring and nonrecurring charges, a bidder who submits the only bid on a 
lease basis with the stipulation that the Government must pay the cost of re- 
placing retirement units of property has submitted a bid which cannot be eval- 
uated on the basis of all costs directly attributable to the maintenance of the 
equipment for the contract period which was the basis for evaluation of the 
other bids submitted on the Government-owned equipment basis; therefore, 
such qualified bid was properly rejected as nonresponsive to the invitation. 
To The Mountain States Telephone and Telegraph Company, Janu- 
ary 23, 1961: 

We have your letter of January 10, 1961, protesting against the 
rejection of the bid submitted jointly by your firm and the Penasco 
Valley Telephone Cooperative, Incorporated, pursuant to invitation 
No. 30-635-61-74, issued November 2, 1960, by the Department of 
the Air Force, for the installation and maintenance of an intersite 
communications system for the Walker Missile Squadron at Roswell, 
New Mexico. 

The invitation also solicited bids for the same type of installation 
at Plattsburgh, New York, but that portion of the invitation is not 
in question and will not be considered here. 

The invitation, issued as the second part of a 2-step formally ad- 
vertised procurement (see 40 Comp. Gen. 35), solicited bids either 
on the basis that the Government would purchase the system to be in- 
stalled by the contractor and the contractor would maintain it for a 
period of one year, or in the alternative that the contractor would 
retain title to the system and the Government would lease such sys- 
tem for a period of 10 years. Pursuant to the terms of the invitation, 
the alternate to be selected was that which would prove less costly to 
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the Government over a 10-year period in accordance with the follow- 
ing formulae: 


Government owned Commercial lease 
Total Bid Price (Items 1 thru 1E or Items 5 Non-Recurring and Construc- 
thru 5E) tion Charges 
Less 1st year M & O (Item 1C.2 or Item 5C2) Plus Recurring Monthly 
Charge X 120 


*Plus Easements (Walker or Plattsburg) 
Plus Non-Recurring M & O (Clause 44b.) 


Plus Recurring Annual M & 0x10 
(Clause 44b) 


I. Total Cost to Government for Gov- II. Total cost to Government for com- 
ernment owned system mercially leased system 


If I is lower than II a government owned system will be purchased pursuant 
to Section I of the IFB or if II is lower than I the system will be commercially 
leased as contemplated by Section II. 

*Figure will be announced or furnished after opening of bids. 

Bids were opened as scheduled on November 18, 1960. Your bid 

was submitted on a basis providing for lease of the facility to the 
Government over a 10-year period, which for the installation at Ros- 
well, New Mexico, is described in the invitation as follows: 
Item 1—Furish a Leased Communications System for Walker Missile Squadron 
for a ten (10) year period in accordance with Specification ROZ-61-C-D-6 
dated 24 August 1960 and Addendum #1 dated 6 September 1960 and Addendum 
#3 dated 30 September 1960. Charges to be bid as follows: 

1. Non-Recurring and Construction Charges 

2. MEER  TROCRETIN REE aos ore iccitcincnmtannecinn $ 
The lowest bid submitted on the basis of a Government-owned system 
was from ITT Kellogg, a Division of the International Telephone and 
Telegraph Corporation, which was evaluated under the formula set 
out above at $3,225,161 for the 10-year period. Your bid, the only 
one received on the lease basis, was evaluated for the 10-year period 
at $2,072,143. However, note No. 2 on page 2 of your proposal 
provided : 

The monthly recurring charge quoted above includes all of the maintenance 
costs for the full 10-year period, not only the recurring items of cost but also 
motor vehicle and tool expense which may be classed as non-recurring but which 
will involve replacement one or more times during the 10-year period. It does 
not include the replacement of “retirement units of property” as defined in the 
Uniform System of Accounts prescribed by the Federal Communications Com- 
mission for Class A and Class B Telephone Companies. The Government will 
be required to pay the cost of replacement of such “retirement units of property” 


as and when such replacement is required regardless of the reason for the 
replacement. 


While the invitation does not specifically require that a bid on a lease 
basis include all of the costs directly attributable to the maintenance 
of the system for the contract period, the invitation must so be inter- 
preted in order to give the system of evaluation any validity. If 
bidders could provide for the omission of certain costs in the evalua- 
tion of their bids, they would not be competing on an equal basis as 
required by the advertising statutes. 
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The contracting officer solicited the views of the Federal Communi- 
cations Commission as to the effect of the inclusion in your bid of the 
provision whereby retirement units of property would be replaced 
at the Government’s cost. In a letter of December 7, 1960, the Acting 
Secretary of the Commission stated that the costs of replacement of 
retirement units of property are normally included in monthly re- 
curring charges; that the elimination of such costs from the monthly 
recurring charges should result in a lower monthly recurring charge; 
and the elimination of those costs from the monthly recurring charges 
makes the Government liable for the cost of replacement of all major 
items of capital equipment at any time during the term of the lease. 
In view of the foregoing, and upon a determination—based on an 
analysis of previous bidding patterns established by your firm on 
similar procurements—that had your regular pricing policy been 
followed your bid, if not conditioned, would have been evaluated at a 
higher figure than the low bid, your bid was rejected and award was 
made to ITT Kellogg on December 16, 1960. Upon receipt of your 
protest, a stop-order has been issued by the Air Force pending our 
resolution in the matter. 

In your letter of January 10, 1961, you state that based on your 
experience the cost of replacing retirement units of property for the 
10-year period would not exceed $60,000 and, therefore, that it would 
have been decidedly to the Government’s financial advantage to accept 
your offer. As pointed out above, the Department of the Air Force 
has officially reported to us that, after analyzing your previous bids 
for all intersite systems, a bid for the Walker site based on your own 
pricing policy “would have been higher than the low bidder offering 
services for a Government-owned system.” In any event, it should 
be noted that under long-standing rulings of our Office and of the 
State and Federal Courts, an award pursuant to competitive bidding 
procedures may be made only to that responsible bidder whose bid 
is low and is responsive in all material respects to the invitation for 
bids. New York Mail and Newspaper Trans. Co. v. United States, 
139 Ct. Cl. 751; 17 Comp. Gen. 554. See also United States v. Ellicott, 
223 U.S. 524. Even accepting your position as to the replacement cost 
of the retirement units of property, your bid must be considered mate- 
rially at variance from the terms of the invitation, which reasonably 
must be regarded as requiring the inclusion in the bid price of all 
maintenance costs for the contract. Therefore, we conclude that your 
bid was properly rejected by the Air Force as not responsible to the 
terms of the invitation. 

In your letter you also point out that under the evaluation formula 
in the invitation, the first year’s maintenance and operation expenses 
are regarded as typical for the 10-year period. It is your position 
that this application is invalid, since the maintenance costs may be ex- 
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pected to increase during the latter part of the 10-year period. Thus, 
it appears to be your position that those bidders who bid on the Gov- 
ernment ownership basis are favored in the evaluation process over 
those who offered bids on a lease basis. We have been informally ad- 
vised by representatives of the Department of the Air Force that while 
replacement costs may be expected to increase in the latter part of 
the 10-year period, the “shake-down” costs incurred in the early phases 
of operations tend to offset the relatively low replacement costs, so that 
the first year may be regarded as substantially typical as to recurring 
maintenance costs for the 10-year period. We are further advised 
that of the 12 installations contracted for by the Air Force, excluding 
the one here under consideration, 7 have been awarded on a Govern- 
ment-owned and 5 on a lease basis; and that the same type of evalua- 
tion has been used in each of the procurements. If, as you contend, 
those bidding on a Government-owned basis are favored by the evalua- 
tion formulae, it appears reasonable to assume that all, or the vast 
majority of procurements, should have been let on that basis. The 
fact that a number of procurements have been awarded on each alter- 
native tends to bear out the position of the Air Force that the evalua- 
tion formulae do not favor either type of contract. 

The bid evaluation process includes consideration of projected serv- 
icing costs. It must be recognized that the exercise of a considerable 
degree of judgment is necessarily involved in the assignment of def- 
inite values to an uncertain future. It appears here that the stated 
basis of evaluation has logical support from data derived from past 
experience. 

In view of the foregoing, we conclude that there has been presented 
no basis upon which we may take legal exception to the award as made. 


[ B-144727 J 


Military Personnel—Naval Reserve—Dual Enlistments in 
Different Services 


Although aun enlistment in the Naval Reserve prior to discharge from an Army 
enlistment was in violation of section 4 of the Naval Reserve Act of 1938, 52 
Stat. 1176, which provided that no member of the Naval Reserve should be a 
member of any other naval or military organization except the Naval Militia, 
the member’s action, after his discharge from the Army, in notifying the com- 
mandant of the naval district concerned of his change of address and his sub- 
sequent tour of active duty in the Naval Reserve may be construed as a 
ratification by the member of his enlistment contract as of the date of notifica- 
tion of change of address, and, therefore, the member may be credited for lon- 
gevity pay purposes with service as an enlisted member of the Naval Reserve 
from and after the date of such notification. 


To the Secretary of the Navy, January 25, 1961: 


Reference is made to letter of December 28, 1960, from the former 
Assistant Secretary of the Navy (Personnel and Reserve Forces) 
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requesting decision whether an enlisted member serving in the Army 
or in the Air Force, who enters into an enlistment in the Naval 
Reserve prior to his discharge from the other service, may count for 
longevity pay purposes the time intervening between his Army or 
Air Force discharge and until his intent to participate in the Naval 
Reserve program is shown. It is stated that, since section 4 of the 
Naval Reserve Act of 1938, 52 Stat. 1176, 34 U.S.C. 853b (1946 Ed.), 
contains the prohibition ‘against naval reservists being members of 
another military organization, it is questioned whether an enlistment 
contract in the Naval Reserve which was entered into while serving 
in another branch of the military service is a valid contract. The re- 
quest for decision has been assigned submission No, SS-N-549 by the 
Department of Defense Military Pay and Allowance Committee. 

The following actual case is cited to provide specific details as to 
the type of situation being encountered : 


A member while serving under an enlistment in the U.S. Army entered into 
on 11 March 1946, reenlisted in the Naval Reserve on 23 July 1947, prior to 
his discharge from the Army on 9 August 1947. Upon his reenlistment in the 
Naval Reserve he was ordered to inactive duty. On 3 August 1948, he advised 
the Commandant of the Naval District of his change of address, which was 
construed by the Bureau of Naval Personnel as indicating intent to participate 
in the Naval Reserve program. Orders for his recall in the Navy were issued 
on 13 October 1950 and he reported for active duty on 30 October 1950. A 
statement of service issued by the Bureau of Naval Personnel on 23 January 
1958 includes as creditable service the member’s Army service for the period 
11 March 1946 to 9 August 1947 and Naval Reserve service for the period 3 
August 1948 to 8 January 1952. It is indicated thereon that “In accordance 
with PL 732-75th Congress and 23 Comp Gen 173, the period subsequent to 9 
August 1947 and prior to 3 August 1948 is not creditable for basic pay since 
person enlisted in the Naval Reserve on 27 July 1947 while still a member 
of the Army. Under such circumstances service in the Naval Reserve may 
not be credited for pay purposes until such time as intent to participate in 
the Reserve Program is shown. Such intent was not shown until 3 August 
1948 when member informed the Commandant of the Eighth Naval District of 
a change of address.” 


The request for decision contains the following questions: 


In the above case, when should the member’s Naval Reserve service become 
effective as creditable service for longevity purposes: 

a. Commencing the date following member’s Army discharge on 9 August 1947? 

b. Commencing the date he showed intent to participate in the Reserve Pro- 
gram? Could such intent be evidenced by an action such as notification of change 
of address, as in the above case, or would attendance at drills be required? 

ce. Commencing the date he reported for active duty in the Naval Reserve, on 
30 October 1950? 

d. A date other than any of the above? 

Section 4 of the Naval Reserve Act of 1938, 52 Stat. 1176, provided 
that no member of the Naval Reserve should be a member of any other 
naval or military organization except the Naval Militia, and similar 
provision was made in section 4 of the Naval Reserve Act of 1925, 43 
Stat. 1081. It was held in decision of September 6, 1943, 23 Comp. 
Gen. 173, that a Naval Reserve officer who enlisted in the National 
Guard, in violation of the prohibition in the Naval Reserve Act of 


1925 against members of the Naval Reserve becoming members of 
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other military organizations, did not become thereby a de jure member 
of the National Guard and that, therefore, the subsequent termination 
of his Naval Reserve service did not operate to entitle him to count for 
longevity pay purposes service in the National Guard after the date of 
termination of his Naval Reserve service unless he thereafter ratified 
or affirmed his enlistment in the National Guard. In other words, 
it was held that after the termination of his Naval Reserve service it 
must be established that he formally ratified or affirmed such enlist- 
ment contract or that he performed some affirmative act indicating 
his intention to ratify or affirm that contract. 

The decision of September 6, 1943, was amplified by decision of 
September 1, 1944, 24 Comp. Gen. 175, the case there considered being 
that of the identical Naval Reserve officer mentioned above. It was 
there set forth that his commission in the Naval Reserve Force was 
terminated on August 24, 1926; that he attended three National Guard 
drills during each of the months of August and September 1926, and 
two drills during October 1926; and that he was discharged from the 
National Guard on December 8, 1926. It was held that, in the cir- 
cumstances, the act of remaining in the National Guard, performing 
the duties required and receiving pay therefor, subsequent to the re- 
moval of the disqualification, should be regarded as tantamount to 
the ratification of his enlistment in the National Guard after August 
24, 1926; and that, on such basis, he was entitled to count for longevity 
pay purposes service in the National Guard from August 25, 1926, to 
December 8, 1926. 

In this specific case mentioned in the letter of December 28, 1960, 
it appears that on August 3, 1948, the member advised the Comman- 
dant of the Naval District of his change of address and so far as the 
record discloses prior thereto he had performed no affirmative act 
indicating his intension to ratify or affirm his enlistment contract in 
the Naval Reserve. It also appears that he served on active duty in 
the Naval Reserve from October 30, 1950, to January 8, 1952. It is 
our view that such action properly may be construed as a ratification 
by the member of his enlistment contract as of August 3, 1948. Ac- 
cordingly, he may be credited.for longevity pay purposes with service 
as an enlisted man of the Naval Reserve from and after August 3, 
1948. See decision of April 9, 1945, B-44924; compare 24 Comp. Gen. 
251. 


[ B-144647 J 


Military Personnel—Training—Legal Training Prohibi- 
tion—Bar Reviews 


The enrollment in law refresher courses by Marine Corps officers who hold law 
degrees and the taking of bar examinations must be considered as for the pur- 
pose of qualifying the officers as lawyers and therefore within the prohibition 
in section 517 of the Department of Defense Appropriation Act, 1961, 74 Stat. 
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852, against the use of appropriated funds for training in any legal profession 
so that pay and allowances, per diem, travel expenses and tvition for such 
officers attending law refresher courses and taking bar examinations may not 
be authorized. 


To the Secretary of the Navy, January 26, 1961: 


On November 29, 1960, the Assistant Secretary of the Navy re- 
quested our decision as to whether officers holding law degrees may 
be paid pay and allowances, per diem, travel expenses, tuition, and 
bar examination fees during a maximum period of three months while 
attending law refresher courses and taking appropriate bar examina- 
tions for the purpose of qualifying as military lawyers. The request 
was assigned Submission No. SS-N (MC)—532 by the Department 
of Defense Military Pay and Allowance Committee, and PDOTATAC 
Control No. 60-39, by the Per Diem, Travel and Transportation 
Allowance Committee. 

The Assistant Secretary says there are approximately 15 Marine 
Corps officers on active duty holding law degrees who cannot be 
certified under the provisions of Articles 26 and 27, 10 U.S.C. 826- 
827, because they are not members of a state or District of Columbia 
bar. He says the Marine Corps is desirous of using the talent of its 
officers holding law degrees who are not members of the bar. There- 
fore, it is proposed that officers holding law degrees be afforded the 
opportunity to attend law refresher courses and appropriate bar 
examinations on a temporary duty basis, if necessary, in order to 
qualify for certification. Under this proposal the Marine Corps 
would pay all the costs involved such as pay and allowances, per diem, 
tuition, travel cost, and bar examination fees, and the officers so as- 
signed would be required to extend their obligated service by at least 
one year and serve in a legal capacity. It is contended that the use 
of appropriated funds to pay such costs would not be for legal train- 
ing but merely for certification; that legal training in such cases is 
an accomplished fact, and that certification is a requirement neces- 
sary to Marine Corps use of such training. 

Section 517 of the Department of Defense Appropriation Act, 1961, 
74 Stat. 352, provides that none of the funds provided by that act 
shall be available for training in any legal profession, or for the pay- 
ment of tuition for training in such profession, provided that this 
limitation shall not apply to the off-duty training of military personnel 
as prescribed by section 521 of the act, 74 Stat. 353. A similar pro- 
vision prohibiting “training in.any legal profession” has been in De- 
partment of Defense appropriation acts for a number of years—the 
first having been included in the appropriation act for 1953, 66 Stat. 
537. As stated in decision of July 29, 1959, 39 Comp. Gen. 58, the 
legislative history of the provision clearly shows its intended purpose 
is to prohibit the training of individuals “for the purpose of qualifying 
them as lawyers.” In that decision, involving specialized courses of in- 
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struction for qualified attorneys employed as such by the Department 
of Defense, we said that “While the prohibition is intended primarily 
to preclude financing by the Government of law degrees for individuals 
and courses attended by qualified attorneys would not normally be 
included therein, that is not to say that training on a higher level 
would be automatically exempted from the prohibition.” The Assist- 
ant Secretary says questions have arisen as to the application of the 
statement in connection with the proposed expenditure for the pur- 
pose of qualifying the officers as military lawyers. 

Aside from the statutory prohibition here involved, it long has been 
the view that, in the absence of specific statutory authority, an agency 
of the Government may assign its officers and employees to attend 
courses of instruction or training in non-Federal facilities and pay 
their tuition, per diem, and related costs only on a showing that the 
particular training involved (1) was special in nature and was for a 
period of limited duration, (2) was essential to carry out the purpose 
for which the appropriation involved was made, and (3) was not of a 
type which the employee would normally be expected to furnish at his 
own expense. See 34 Comp. Gen. 631 and 36 zd. 621 and the decisions 
cited therein. Compare 34 Comp. Gen. 587. 

In the present case, the refresher course and bar examination would 
not be for the purpose of giving qualified officers specialized training 
or instruction in subjects relating to their present duties within the 
contemplation of our decision of July 29, 1959, 39 Comp. Gen. 58. 
The Assistant Secretary says it is generally recognized that attending 
a law refresher course is necessary prior to taking a bar examination, 
the failure rate being extremely high among those individuals who 
have not completed such a course. On that basis, and since such a 
refresher course is understood to cover generally the entire field of law 
on which it is expected the bar examination will be given, it is evident 
that enrollment in the course and taking a bar examination clearly 
would be for the purpose of qualifying the officers as lawyers and, 
thus, fall within the prohibition contained in the appropriation act. 
Further, we believe that the bar examination fee is of a type which an 
officer or employee would normally be expected to bear himself. There- 
fore, our view is that the expenditure of appropriated funds for the 
proposed purpose is not authorized. 


[ B-144437 J 


Contracts—Bids—Errors in Nonresponsive Bids—Volun- 
tary Submission of Descriptive Literature 


Under an invitation requiring that bids set forth full and complete information, 
the voluntary submission of a typewritten document identified by the bidder as 
& proposal and a brochure, both of which stipulated the furnishing of an item 
of a different dimension than the item required by the invitation, although the 
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signed bid form accompanying the documents did not contain any exception to 
the specifications, must be regarded as a part of the bid in view of the fact that 
the documents contained information normally inserted in the bid form, and 
since the deviations in the accompanying documents affect the quality and price 
of the item offered they are considered material and make the bid nonresponsive 
to the invitation. 


A signed offer of compliance with an invitation contained in a bid form ac- 
companied by voluntarily submitted typewritten documents and a brochure which 
stipulate the furnishings of an item differing in size from the item required by 
the specifications does not overcome the deviations in the bid documents, which 
typewritten documents are recognized as a part of the bid and required to be 
given precedence over the printed conditions in the bid form. 


Mistakes in bids which are not apparent on the face of the bid and obvious 
clerical errors do not come within the purview of such bid correction procedures 
as sections 2-406.1, et seq., of the Armed Services Procurement Regulation, which 
are applicable in cases where the mistake is apparent on the face of the bid, 
where an obvious error is specified by the bidder and where correction will not 
displace an otherwise low bid. 


To permit a bidder to make a bid responsive to the invitation by alteration is 
tantamount to permitting the submission of a new offer and any implication in 
statements in 37 Comp. Gen. 27 that nonresponsive bids may be corrected must 
be considered as overruled by 38 Comp. Gen. 819 and 39 id. 774, which set forth 
the principle that allegations of error are properly for consideration for cor- 
rection only in those cases where the bids are responsive to the invitation and 
otherwise proper for acceptance. 


To the Bear Manufacturing Company, January 27, 1961: 

Reference is made to letters of November 11 and 22, 1960, from 
Robert Sheriffs Moss, attorney, protesting on your behalf against the 
action taken by procurement officials at the United States Army 
Engineer Center, Fort Belvoir, Virginia, in rejecting your bid sub- 
mitted in response to Invitation for Bids No. ENG—44-008-61-14. It 
is your contention, in previous correspondence to the administrative 
agency, as well as that of your attorney, that you intended to comply 
fully with all the terms of the invitation but that in your typewritten 
proposal dated August 18, 1960, signed by the same official of your 
company who executed the accompanying bid forms, you inadvertently 
described the unit which you contemplated furnishing as having a 
work piece diameter of 60 inches. A brochure also submitted with 
your bid form identified the unit as model 875-R-HD, having a swing 
diameter capacity of 60 inches, however you state that through inad- 
vertence the literature was not changed to reflect a diametral range 
of 1’’ to 68”’. 

Under the invitation dated August 9, 1960, proposals were sought 
to furnish three industrial type balancers having, among other speci- 
fied capacities, a diametral range of 1 to 68 inches. Of the two bids 
received your offer of $21,336 was the lower by approximately $350. 
After opening and evaluation of the proposals it was administratively 
determined that your bid was not responsive to the invitation since 
the unit offered had a diametral range of only 60 inches. Thereafter, 
by telegram dated September 19, 1960, and by letter of September 26, 
1960, you alleged error, and requested the contracting officer to permit 
the correction of your offer to reflect a diametral range up to 72 inches. 
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The nature of the error and the manner in which it was committed are 
set forth in affidavits executed by the employees responsible therefor, 
copies of which have been furnished in support of your request. 

In support of your contention that permission to correct the error 
should be authorized, your attorney refers to certain administrative 
regulations and to prior decisions of our Office relating to the treat- 
ment which should be accorded mistake in bid allegations under com- 
petitive bidding procedures. The referred to authorities, sections 
2-406.1, et seq., of the Armed Services Procurement Regulation, relate 
to cases where the mistake is apparent on the face of the bid; where 
an obvious clerical error is verified by the bidder; and where correc- 
tion of those or similar errors will not displace an otherwise low bid. 
It is our opinion that the sections cited are not for application in this 
case, since the error committed here is neither apparent on the face 
of the bid form and accompanying papers, nor is it an obvious clerical 
error. 

A further authority cited is section 1-2.202-5(f) of the Federal 
Procurement Regulations, relating to unsolicited descriptive literature 
furnished with a proposal which contains material deviations from 
the advertised terms and specifications. That section provides that 
when the submission of such matter is not required by the invitation, 
qualifications contained therein will be disregarded unless it is clear 
from all of the bid papers that it was the bidder’s intention so to 
qualify the bid. In your attorney’s letter of November 22, 1960, much 
emphasis is placed upon the contention that your bid was responsive 
since the exception to the 68-inch diametral range requirement was 
contained in the brochure and document entitled “proposal,” while no 
exception was taken on the bid form. It is true that the signed bid 
form contained no exception to the specifications, however, the invita- 
tion required that “bids must set forth full and complete informa- 
tion.” In response the information which normally would have been 
inserted on the bid document was incorporated instead in detail in 
the typewritten document identified by you as your “proposal,” and 
in the brochure, both of which stipulated a dimension of 60 inches. 
Clearly those documents must be considered a part of your bid (36 
Comp. Gen. 535), and must be considered material as affecting qual- 
ity and price. The deviation therefore may not be waived as an in- 
formality. See 30 Comp. Gen. 179, involving a case where deviations 
were set forth in an accompanying letter, and it was concluded that 
such bid should not have been accepted. 

Your attorney urges that a decision of our Office reported at 10 
Comp. Gen. 160 should be considered as authority for the award of 
a contract to your firm. That case stands for the proposition that an 
overall offer to comply with the advertised requirements of an in- 
vitation cures any detailed specifications in a bid which are at vari- 
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ance with the terms of the solicitation. But cf 36 Comp. Gen. 415. 
Our attention is directed to the language appearing on page one of 
the bid invitation (Standard Form 33, October 1957 Edition), which 
states : 

In compliance with the above, the undersigned offers and agrees * * * to fur- 
nish any and all of che items upon which prices are quoted * * * 

and it is argued that this constitutes an unequivocal overall agreement 
to be bound by the specifications regardless of any other representa- 
tions made with the offer. We cannot agree with this contention. 
Frequently bidders submit extraneous documents, or insert conditions 
in the bid form, when they are offering a commercial product. As 
previously stated, such statements or documents must be recognized as 
a part of the bid. Consideration must also be given to the fact that 
typewritten provisions inserted by a bidder must be given precedence 
over printed conditions in the Government bid form. In such cases, if 
the exceptions or deviations from the requirements of the invitation 
are material, the bid must be considered nonresponsive as a 
counteroffer. 

Unresponsive bids are generally the result of inexactness in the 
preparation or submission of the bid documents. To permit a bidder 
to make his bid responsive by alteration would be tantamount to 
permitting the submission of a new offer. We feel that an allegation 
of error is proper for consideration only in cases where the bid is 
responsive to the invitation and is otherwise proper for acceptance. 
See 38 Comp. Gen. 819; 39 td. 774. Any contrary implication which 
might arise by virtue of certain statements contained in the prior 
decision of July 16, 1957, 37 Comp. Gen. 27, also cited by your at- 
torney, must be considered to have been overruled by the subsequent 
decisions cited above. 

We concur with the findings of the Deputy Chief of Engineers that 
your bid may not be considered, and the matters set forth in your 
attorney’s letters afford no legal basis for disturbing the action taken 
by the Department of the Army. 


[ B-144753 J 


Bids—Failure to Furnish Descriptive Information—“Or 
Equal” Articles 


A low bidder who, in response to an invitation for brand name “or equal” ar- 
ticles, fails to comply with the descriptive data requirements, including a state- 
ment of differences between articles other than the brand names, because the “or 
equal” articles offered in the bid were referenced to identical items being sup- 
plied under a current contract has not submitted a bid which cannot be ade- 
quately or accurately evaluated or under which any doubt exists as to the exact 
articles the bidder would be bound to furnish; therefore, the bid may be con- 
sidered responsive to the invitation and an award based on such bid would be 
proper. 


596896 O-62—30 
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To J. C. Clarke, Atomic Energy Commission, January 30, 1961: 


Reference is made to your letter dated January 4, 1961, requesting 
our opinion as to whether an award may be made to Atomic Research 
Laboratories Division, Atomic Research Corporation of America 
(ARL), as low bidder under IFB No. N Y-19-61-1201. 

The invitation in question requested bids for furnishing 560 Radia- 
tion Biology Accessory Kits, and described 25 devices and articles to 
be included in each kit by a brand name, model number, “or equal.” 
It also advised bidders as follows: 


(For the purpose of this clause references to “brand name” shall mean brand 
name and/or make or model number.) If articles have been. identified in this 
invitation by a “brand name or equal” description, such reference is intended 
to be descriptive, but not restrictive, and is for the sole purpose of indicating to 
prospective bidders a description of articles that will be satisfactory. Bidders 
are not expected to furnish exact duplicates but only articles which are equal, 
insofar as the Government’s needs are concerned, to the referenced brand name 
articles. Bids offering articles other than brand name articles referenced in 
this invitation will be considered : Provided, that, such offered articles are clearly 
identified in the bids and bidders furnish with their bids (1) descriptive mate- 
rial, including cuts, illustrations, drawings, or other graphic material, which will 
clearly show the characteristics of the articles offered, and (2) a statement 
showing in detail the differences between the articles offered and those ref- 
erenced in the invitation. Failure to furnish the information required by 
(1) and (2) above will require rejection of the bids. 


UNLESS THE BIDDER CLEARLY INDICATES IN HIS BID THAT HE IS 
OFFERING A DIFFERENT ARTICLE, HIS BID SHALL BE CONSIDERED 
AS OFFERING A BRAND NAME ARTICLE REFERENCED IN THE 
INVITATION. 


Bidders are cautioned that in evaluating bids offering articles other than the 
brand names referenced in the invitation, the Government will consider that 
the bidder intends to bind himself to furnish only the articles described in his 
bid and any attached descriptive literature. 

If a bidder offering brand name articles which differ from those articles refer- 
enced in the invitation proposes to modify the brand name articles he has iden- 
tified in his bid so as to make the offered articles equal those referenced insofar 
as the needs of the Government are concerned, he shall (1) inciude in his bid 
a clear description of such proposed modifications, or (2) clearly mark any 
descriptive material to show the proposed modifications. Modifications pro- 
posed after bid opening will not be considered. 


The bid submitted by ARL was accompanied by a “List of Contents 
Atom-Kit No. 160, Serial No. ————,” which listed each of the 
devices and articles to be supplied in the same order as set out in 
the invitation, together with the quantity and the ARL model num- 
ber of each. Under the heading “Brand Name,” this list indicated 
that on nine of the 25 items ARL was offering the brand names spe- 
cified in the invitation. On 12 articles the list indicated that ARL 
was offering substitute articles, named the manufacturer of such 
articles, and advised that these articles were the same brand sup- 
plied to your agency in 1960 by ARL under contract No. AT (30-1) 
2522, samples of which were available on request. On the remaining 
four articles the list named manufacturers other than ARL and 
showed the ARL model number assigned to such articles, but failed 
to reference such articles to the 1960 contract. 
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Your letter advises that contract No. AT (30-1)-2522 was a previous 
AEC contract for kits identical with those to be supplied under the 
present invitation. You also advise that the kits furnished by ARL 
under the prior contract consisted of the identical articles and devices 
(including the four articles which were identified only by name of 
manufacturer and ARL model number) as were set out in the “List 
of Contents” submitted with the ARL bid, and that all articles and 
devices furnished under. the prior contract were found to be equal 
to the brand names specified in the invitation. 

By letter dated December 27, 1960, apparently in reply to an inquiry 
by your agency, ARL has expressed the opinion that it has completely 
described the articles and devices it is offering “by reference in each 
case to identical items supplied to the Commission under the 1960 
contract, models of which are on hand in your office.” In view of the 
foregoing, the question presented to this Office is whether the low bid 
submitted by ARL is sufficiently responsive to the invitation to justify 
an award based upon the bid as submitted. 

As a general rule a descriptive data requirement, together with 
language making it mandatory upon the contracting officer to reject 
bids which fail to comply with such requirement, is to be construed 
and enforced as written. However, as stated at 39 Comp. Gen. 595, 
597, it must be recognized that an automatic rejection of a bid because 
of a failure to conform to a purely technical or over-literal reading 
of the stated requirements may be as arbitrary as the waiver of non- 
responsiveness to a material and substantial requirement. In that 
decision we therefore held it proper to examine into the question 
whether information furnished by a bidder in lieu of strict compliance 
with the data requirements of the invitation, together with informa- 
tion already available to the contracting agency, was sufficient to ac- 
complish the same purposes which would be accomplished by strict 
compliance with the terms of the invitation. As stated in that decision, 
the purpose of data required to be submitted with a bid is to permit a 
determination by the procuring agency of precisely what the bidder 
proposes, and will be bound, to furnish if awarded the contract. A 
distinction must therefore be drawn between a failure to comply fully 
with data requirements when such failure results in doubt as to the 
precise articles offered or the performance standards to which the 
bidder can be bound by a contract award, and a failure to comply with 
data requirements which does not affect the ability of the contracting 
agency to evaluate the bid and bind the bidder to strict compliance 
with the specification requirements by accepting the bid. 

While the provisions of the instant invitation, as quoted above, are 
prescribed by FPR 1-1.307-6(b), it is apparent that the only legit- 
imate purpose to be served by requiring bidders to submit descriptive 
material and a statement of differences with bids offering articles other 
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than the brand names set out in the invitation is to assure the avail- 
ability of sufficient information to permit the contracting officer to 
determine (1) the exact nature of the articles offered by the bidder and 
(2) whether such articles are, in fact, equal for the Government’s pur- 
poses to those specified by brand name in the invitation. In the 
absence of any disclosure in the brand-name specification of the par- 
ticular characteristics or features of the named brands which are 
considered essential to the Government’s needs or material to the deter- 
mination of equality of other brands, strict and literal enforcement of 
the requirement for the “statement showing in detail the differences 
between the articles offered and those referenced in the invitation” 
could readily result in rejection of bids offering articles in every mate- 
rial respect suitable for the Government’s requirements merely be- 
cause of a bidder’s failure to point out wholly immaterial differences. 
We feel also that the imperative phrasing of the requirement tends 
to discourage the offering of alternative brands. 

Since your technical personnel have determined that the kit involved 
in the instant invitation and the kit supplied by Atomic Research Lab- 
oratory in 1960 under contract No. AT (30-1)-2522 are identical and 
that all of the substitute articles in the 1960 kit were satisfactory and 
equal to the brand name articles specified in the instant invitation, we 
see no basis on which it may be contended that the bidder’s failure 
to comply literally with the descriptive material requirements pre- 
cludes an adequate or accurate evaluation of the bid. Neither would 
it appear that any doubt would exist as to the exact articles the bidder 
would be bound to supply upon acceptance of its bid. See in this con- 
nection the requirement in FPR 1-1.307-7(b) that notices of award 
shall identify the specific articles which the contractor has offered 
to furnish. In view thereof, it is our opinion that the bid submitted 
by Atomic Research Corporation of America should be considered 
responsive to the invitation and, if otherwise correct, an award based 
upon such bid would be proper. 

Attention is invited to the provisions of FPR 1-1.307-4, expressing 
preference for use of purchase descriptions consisting of references to 
more than one commercial product described by brand name and num- 
ber. It issuggested that, in future procurements of articles purchased 
on an “or equal” basis, consideration be given to including specific ref- 
erence in the invitation to all articles previously purchased and found 
satisfactory, since it would appear that no useful purpose is served 
by requiring the submission of detailed descriptive data on articles 
which are known to meet the needs of your agency. 

The enclosures received with your letter of January 4 are returned. 
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[B-144559J 


Civilian Personnel—Travel Time—Overtime Compensation 


The travel of an employee by passenger-carrying vehicle under nonemergent 
conditions, whether the employee travels as passenger or driver, on temporary 
duty away from headquarters does not constitute performance of work or 
travel under arduous conditions to entitle the employee to overtime compensa- 
tion, and the fact that, incident to the purposes of the travel, files, supplies, 
equipment are transported does not change the character of the travel, nor 
does nonarduous travel become arduous within the overtime compensation 
provision in section 204 of the Federal Employees Pay Act of 1945, as amended, 
5 U.S.C. 912b, because the aggregate amount of time outside of regular work- 
ing hours spent in such travel is substantial over a period of time. 


An employee subject to the Federal Employees Pay Act of 1945, as amended, 
who claims overtime compensation for travel by Government automobile on 
Sundays, holidays, and on workdays outside of normal duty may not have 
such travel regarded as arduous within the overtime compensation law, not- 
withstanding that the aggregate amount of travel time is substantial over 
a period of time and, further, in the absence of anything in the record to 
show that the time was “officially ordered or approved” as overtime—the 
travel authorizations and approval of the travel vouchers do not constitute 
such authorization or approval—the disallowance of overtime claim is sustained. 


To Joseph L. Nanus, February 1, 1961: 


We refer to your letter of November 15, 1960, concerning your 
claim for overtime compensation on account of travel performed by 
Government automobile on Sundays and holidays and on workdays 
outside normal duty hours during the years 1956 to 1960, inclusive, 
as a Naturalization Examiner, Immigration and Naturalization 
Service, Department of Justice. Your claim was disallowed by our 
settlement of October 14, 1960. 

In connection with section 204 of the Federal Employees Pay 
Act of 1945, as added by section 205(b) of the act of September 1, 
1954 (Public Law 763), 5 U.S.C. 912(b), cited in your original 
claim letter of September 2, 1960, the Conference Report (House 
Report No. 2665) on H.R. 2263, 83d Congress, which became Public 
Law 763, contains the following statement at page 22: 

The new section 204 places on a statutory basis those principles now estab- 
lished by decisions of the Comptroller General which relate to time spent in 
a travel status away from the official duty station of an officer or employee. 
Under the new section 204 such time is treated as hours of employment only 
when: (1) within the regularly scheduled workweek, including regularly 
scheduled overtime, of the officer or employee, or (2) the travel involves the 


performance of work while traveling or is carried out under arduous condi- 
tions which have the effect of making such travel inseparable from work. 


Committee reports on related bills were to the same effect. 

-Our decisions hold that the travel of an employee by passenger- 
carrying vehicle under nonemergent conditions, whether the employee 
travels as passenger or driver, in connection with temporary duty 
away from headquarters, does not constitute performance of work or 
travel under arduous conditions for overtime compensation purposes. 
24 Comp. Gen. 456; 30 id. 72; 31 id. 362. Moreover, the fact that, 
incidental to the purposes of the travel, files, supplies, typewriter, etc., 
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are transported does not, in our opinion, change the character of the 
travel. Neither do we feel that otherwise nonarduous travel becomes 
arduous within the contemplation of the overtime compensation law 
because the aggregate amount of time outside of regular working hours 
spent in traveling is substantial over a period of time (such as 625 
hours over a 4-year period, which you allege). 

Aside from the foregoing, another reason for disallowing your claim 
is that there is nothing of record here to show that the time involved 
was “officially ordered or approved” as overtime as required by law 
and section 25.221 of the Federal Employees’ Pay Regulations (5 
C.F.R. 25.221). The United States Court of Claims has denied claims 
for overtime compensation for travel time upon the ground just stated 
in Post v. United States, 121 Ct. Cl. 94, and Gaines v. United States, 
132 id. 408. 

The issuance of travel authorizations and the approval of travel 
vouchers prior to payment do not constitute authorization or approval 
of travel time for overtime compensation purposes, 

Upon review the settlement of October 14, 1960, is sustained. 

Concerning your inquiry as to whether there is an appeal from our 
denial of your claim, you are informed that under the provisions of 
31 U.S.C. 74 our settlements are final and conclusive upon the execu- 
tive branch of the Government. However, independently of our 
actions, the United States Court of Claims has jurisdiction over claims 
against the United States, as provided in 28 U.S.C. 1491. 


[B-144566] 


State National Guard—Volunteer Services as Firefighters— 
Reimbursement 


In the absence of authority in the Washington State civil defense act for calling 
out the military forces to fight a critical forest fire and any indication that it was 
the intent of the Governor to order out the State National Guard, such National 
Guard members who volunteered as firefighters at the request of the State Direc- 
tor of Civil Defense and who have not received any pay from the State may be 
paid by the Department of Agriculture for such services to the same extent as 
other individuals recruited for fighting the forest fire. 


To Reed H. Jensen, Department of Agriculture, February 1, 1961: 


On November 15, 1960, you requested our decision whether a payroll 
voucher for $804.27 for time spent by various members of the National 
Guard of the State of Washingtpn in fighting forest fires on the 
Umatilla National Forest in the State of Washington during the 
period July 22 to 25, 1960, may be certified for payment “as civilian 
firefighters.” 

You say chat your uncertainty regarding the propriety of payment 
from the Forest Service appropriation, Fighting Forest Fires, to these 
men as civilian firefighters arises because the men involved are Nation- 
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al Guardsmen who were recruited under declaration of an emergency 
by the Governor of the State of Washington. 

From the facts stated in your letter it appears that in July 1960, 
extreme forest fire conditions prevailed in eastern Washington and 
Oregon with many large forest fires burning uncontrolled, particularly 
in the Umatilla National Forest. At the height of this critical situa- 
tion, the Governor of the State of Washington issued the following 
proclamation : 


I, Albert D. Rosellini, Governor of the State of Washington, pursuant to the 
authority vested in me by RCW 38.52.050 do hereby proclaim that state and 
national forests and private property are threatened by fires which are beyond 
the resource capabilities in the southeastern part of the state, and specifically 
in the counties of Asotin, Garfield, Columbia and Whitman. 

I, therefore, declare that an emergency exists in this area and direct that the 
State Director of Civil Defense order the dispatch of personnel and equipment 
and take such other emergency measures as he deems necessary to alleviate the 
threat. 

In witness whereof, I have hereunto set my hand and caused the seal of the 
State of Washington to be affixed at Olympia this twentieth day of July, A.D., 
nineteen hundred and sixty. 


In a letter dated November 2, 1960, to the Forest Supervisor, U.S. 
Department of Agriculture, Pendleton, Oregon, the State Director of 
Civil Defense stated that : 


* * * we, thereupon, contacted the Washington State National Guardsmen and 
requested that troops be made available. Troops were discharged to the section, 
and commenced operations to control the fire. * * * 


The guardsmen performed fire fighting services under the general 
direction of the Forest Service. You say that the Forest Supervisor 
understood that these guardsmen had been formally mobilized because 
of the Governor’s proclamation. However, in a letter dated Septem- 
ber 2, 1960, to the Regional Forester, U.S. Department of Agriculture, 
729 Northeast Oregon, the Adjutant General of the State of Washing- 
ton said that the guard was not formally mobilized and that the 
guardsmen were serving as volunteers for fighting forest fires. 

The men have not been paid by the National Guard for the service 
in question. 

Section 407 of the act of August 31, 1951, 65 Stat. 246, 5 U.S.C. 
574a, specifies that : 

Notwithstanding any other provisions of law, the Department is authorized on 
and after August 31, 1951, to employ or otherwise contract with persons at regu- 
lar rates of pay for necessary hours of work for emergency forest fire fighting 
and pest control and for the handling of animals, including dairy cattle, without 
regard to Sundays, Federal holidays, and the regular workweek. 


Section 6541.56 of the Forest Service Handbook provides: 


Payments to National Guardsmen in Fire Suppression and Other Emergency 
Work. In those cases when the National Guard is actually mobilized and 
officially ordered out as a unit, Forest Service appropriations are not available 
for reimbursement to the State. This is on the premise that such service is of 
a public nature to which the United States Government is entitled the same as 
any other property owner, rather than because the National Guard is partly 
financed with Federal funds. However, when members of the National Guard 
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are merely requested to volunteer their services for fighting fire and/or other 
emergency work, they should be individually employed and payrolled in the 
same manner as other pickup fire fighters.” [Italics supplied.] 


Article 3, section 8 of the Constitution of the State of Washington 
provides that the governor: 


* * * shall be Commander-in-chief of the military in the state except when 
they shall be called into the service of the United States. 


Article 10, section 2, specifies in part that: 


* * * The governor shall have power to call forth the militia to execute the 
laws of the state to suppress insurrections and repel invasions. 


Section 38.08.020 of the Washington Revised Code provides that: 


The militia of the state not in the service of the United States shall be 
governed and its affairs administered pursuant to law, by the governor, as 
commander-in-chief, through the adjutant general’s department of which the 
adjutant general shall be the executive head. 


Section 38.08.040 provides: 

In the event of war, insurrection, rebellion, invasion, tumult, riot, mob, or 
body of men acting together by force with intent to commit a felony or to offer 
violence to persons or property, or by force and violence to break and resist the 
laws of this state, or the United States, or in case of imminent danger of the 
occurence [sic] of any such events, or whenever responsible civil authorities, 
for any reason, fail to preserve law and order, or protect life or property, or the 
governor believes that such failure is imminent, or in event of public disaster, 
the governor may order the organized militia, or any part thereof, into active 
service of the state to execute the laws, and to perform such duty as he deems 
proper. 

Here thé emergency proclamation was issued by the governor pur- 
suant to his authority under RCW 38.52.050, which is part of the 
Washington Civil Defense Act of 1951, and which provides in part 
that: 

(1) The governor, through the director, shall have general supervision and 
control of the civil defense agency, and shall be responsible for the carrying out 
of the provisions of this chapter, and in the event of disaster beyond local con- 


trol, may assume direct operational control over all or any part of the civil de- 
fense functions within this state. 


The Washington [State] Civil Defense Act confers no authority 
to call out the military forces of the State. Consequently, we do not 
consider that the general directive by the Governor to the State Di- 
rector of Civil Defense in the proclamation constituted an exercise 
of the Governor’s authority to call out the State National Guard. 
Since the emergency proclamation did not contain a specific directive 
by the Governor authorizing the use of the National Guard in the 
emergency, and since there is no indication there was any intention 
to order out the National Guard (the members thereof not having 
received any pay therefor from the State), we are of the view that the 
men who were asked to volunteer, and who did volunteer as firefighters 
because of the request of the State Director of Civil Defense for 
troops, were entitled to pay for such services to the same extent as 
other individuals recruited for the purpose of fighting the forest fire. 

Therefore, the voucher, which is returned herewith, may be certified 
for payment. 
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[B-143493] 


Appropriations—Availability—Coal Mine Fires—Private 
Property Loss—Research Determination 


Although the record regarding the use of foam-generating equipment, which was 
lost while on loan to extinguish a fire in a privately owned coal mine, does not 
unequivocally establish that the main purpose of the operation was research 
and experiment in mine fires to permit the use of Federal funds to reimburse 
the owner of the equipment for its loss and to overcome the restriction against 
expenditure of Federal funds for privately owned mines in section 4(b) of the 
act of August 31, 1954, 30 U.S.C. 554(b), in view of the representations that re- 
search with foam equipment was being carried on at the time of the fire and that 
there were emergent conditions, no objection will be made to payment from the 
1960 Interior Department, Bureau of Mines, appropriations for safety for the 
loss of the equipment, provided that the payment will not exceed the estimated: 
fair market value of the equipment. B-143493, August 12, 1960, overruled. 


To the Secretary of the Interior, February 2, 1961: 


By letter of December 13, 1960, reference E-60-1172.20, the Admin- 
istrative Assistant Secretary requested reconsideration of our decision 
of August 12, 1960, B-143493, on the ground that the request for 
opinion to which the decision responded did not explicitly present the 
basic point which your Department thinks supports a conclusion 
opposite to the one reached. 

The question considered in the decision was whether your Depart- 
ment might properly pay for the loss of foam generator equipment 
loaned by the firm Foamex, Inc., to aid in extinguishing a coal mine 
fire at the Peca Shaft Mine, Peca Coal Company, Mahanoy City, 
Pennsylvania. The basis for concluding that a negative answer to 
the question presented was required is as follows, quoting from our 
decision of August 12: 


Data submitted with the Assistant Secretary’s letter show that on March 21, 
1960, a fire was discovered at the Peca Mine; that soon after its discovery the 
fire was determined to be out of control and not subject to attack by direct 
means with available facilities; that the possibility of extinguishing the fire 
by sealing or flooding the mine was doubtful; and that use of Foamex fire- 
fighting equipment might prove beneficial if the equipment could be transported 
to the Peca Mine quickly. Because such equipment belonging to the Bureau of 
Mines was being prepared for public demonstration at a distant location, ar- 
rangements were made with the president of Foamex, Inc., to borrow the 
necessary equipment and supplies for use on the Peca Mine fire. The borrowed 
equipment was taken into the mine but before work required to prepare the 
equipment for use was completed, the atmosphere in the mine became toxic and 
plans to use the Foamex equipment were abandoned. Preparations for flooding 
the mine were started, however, because conditions in the mine were considered 
too hazardous for persons to enter, the equipment could not be recovered before 
flooding took place. 

The Assistant Secretary points out that section 6(e) of the act of August 31, 
1954, 68 Stat. 1009, 1011, authorizes the Secretary of the Interior “to repair, 
restore, or replace private property damaged or destroyed as a result of, or 
incident to, operations under this Act” and that section 6(f) of the act authorizes 
the Secretary “* * * to conduct any of the activities authorized under this Act 
in cooperation with any person or agency, Federal, State, or private * * *.” 
Also for consideration, however, are the following quoted sections of the act: 

“Seo. 3. The Secretary of the Interior. in order to effectuate the policy de- 
clared in section 1 of this Act, is hereby authorized— 
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“(a) to conduct surveys, investigations, and research relating to the causes 
and extent of outcrop and underground fires in coal formations and the methods 
for control or extinguishment of such fires; to publish the results of any such 
surveys, investigations, and researches; and to disseminate information con- 
cerning such method; and 

“(b) to plan and execute projects for control or extinguishment of fires in 
coal formations. 

“Sec. 4. The acts authorized in section 3 of this Act may be performed— 

“(a) on lands owned or controlled by the United States or any of its agencies, 
with the cooperation of the agency having jurisdiction thereof ; and 

“(b) on any other lands, upon obtaining proper consent or the necessary 
rights or interests in such lands: Provided, however, That expenditure of Fed- 
eral funds for this purpose in any privately owned operating coal mine shall be 
limited to the acts authorized in section 3(a).”’ [Italics supplied.] 

The record shows that the equipment was loaned by Foamex, Inc., to control 
or extinguish a fire in the coal formations of a privately owned operating coal 
mine. Under the plain wording of the proviso to section 4(b), above, it is clear 
that Federal funds may not be used to reimburse the company for the lost 
equipment. Moreover, the record further shows that the decision to utilize 
foam type equipment to combat the fire was made after consultation with 
management, mining engineers, and the president of the United Mine Workers 
of America. The president of Foamex, Inc., is reported to have stated that he 
was appreciative of the opportunity to prove what his equipment could do in 
controlling a mine fire; and there is no indication in the record of an agree- 
ment, either express or implied, that the company was to be reimbursed by the 
Government for any damage the equipment might suffer. Nor is there any 
indication that the Government was in any way negligent or at fault for loss 
of the equipment. It is manifest that the primary benefit to be derived 
through use of the borrowed equipment was to inure to the Peca Coal Company, 
operator of the stricken mine. In view of these circumstances, irrespective of 
the fact that section 4(b), 30 U.S.C. 554(b), precludes the use of Federal funds 
to reimburse Foamex, Inc., for the loss of its equipment, there would not appear 
to be a basis for considering the Government as being indebted to the company 
on equitable grounds. 


The gist of the basis for request for reconsideration is that while 
the matter was initially presented on the use of the Foamex equip- 
ment to extinguish the Peca Shaft Mine fire, extinguishment of the 
fire was, in fact, to be but a by-product of using the equipment for 
' primarily research and investigation purposes. The Assistant Sec- 
retary states in his letter that : 


This brings us to the crux of the problem: Must the Bureau of Mines avoid 
a research operation with a newly-developed device for the control and ex- 
tinguishment of fires in coal formations because the result may be the extin- 
guishment of a fire in a privately owned, operating coal mine? If the project be 
viewed merely as one “for the control or extinguishment of fires in coal for- 
mations” (Sec. 3(b) of the Act; 30 U.S.C. sec. 553(b)), it is prohibited. If 
it be viewed as “investigation and research relating to * * * methods for con- 
trol or extinguishment of such fires” (Sec 3(a), ibid.), it is not prohibited. We 
think that the facts in this case point to the latter. 


The Assistant Secretary points out that foam expansion is one of 
the methods the Bureau of Mines has been investigating and research- 
ing for a number of years to determine the most effective means for 
combatting fires in coal beds and that prior to the time of the Peca 
fire in March 1960, the Bureau had not had an opportunity to try 
foam expansion equipment on a full-fledged underground fire. Letters 
of April 5 and April 28, 1960, from John Nagy, Chief, Branch of Dust 
Explosives, Health and Safety Research and Testing Center, to the 
Assistant Director, Health and Safety, and to the Associate Solicitor, 
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Division of Mineral Resources, respectively, copies of which were in- 
cluded with the initial request for our opinion, are referred to as sup- 
porting the view that the Peca fire afforded just the opportunity the 
Bureau was awaiting. And as further justification for viewing this 
operation as a matter of investigation and research, the Assistant 
Secretary enclosed with his latest letter a copy of Bureau of Mines 
Report of Investigations 5632, “Controlling Mine Fires with High 
Expansion Foam, citing the following information contained 
therein: 


The effectiveness of the foam in controlling a deep-seated fire of considerable 
extent has yet to be proved by actual trials in a mine. 

The research showed that high-expansion foam will control an experimental 
fire of limited extent in wood, oil, or coal. Its usefulness in controlling a deep- 
seated fire has yet to be proved by trial in an operating mine. For effective 
use, foam must be applied when the fire area can be approached and before the 
fire has developed beyond control. Therefore, there should be little or no delay 
between control attempts by conventional methods and attacking the fire 
with foam. 


In considering the question initially, we were aware, of course, that 
if the foam generating equipment had been borrowed in connection 
with a research project, payment for the loss sustained would be 
authorized. But in reviewing the record, it did not seem reasonable 
to construe the use of the equipment as being for any purpose other 
than to extinguish the fire. The following paragraphs quoted from 
a memorandum, dated April 22, 1960, prepared by Mr. William 
Rachunis, District Supervisor, Health and Safety District A, to the 
Assistant Director, Health and Safety, show how the decision to use 
the foam equipment was initiated: 


At a meeting held with Messrs. John Hofflund [Assistant Solicitor, Branch of 
Mines] and Joseph Hernon: attornies, [sic] in Mr. Hofflund’s office on Tuesday, 
April 19, 1960, during my recent visit to Washington, we discussed the Peca 
mine fire and the Foamex equipment that was brought in to combat the fire, 
which was not recovered. The subject was thoroughly covered, however, at 
their request, and in agreement, I am submitting in this memorandum report to 
you the details for subsequent release to them: 


* * * * * * * 


During the meeting, Messrs. Albert and Alfred Peca [partners] requested 
Messrs. Kershetsky [President, District No. 9, United Mine Workers of America] 
and Rachunis for assistance in attempting to obtain Federal and State funds 
for combatting the fire. It was then that Mr. Kershetsky contacted Congress- 
man Ivor D. Fenton by telephone and presented the problem. During this tele- 
phone conversation, Congressman Fenton asked to speak with the superior 
Bureau of Mines representative present. Mr. Rachunis responded to the re- 
quest, and he informed Congressman Fenton of prevailing conditions. Mr. 
Fenton then stated that any other possible means of combatting the fire should 
be given careful consideration before the mine was flooded, and inquired regard- 
ing other available means not yet considered. Mr. Rachunis replied that the 
Foamex fire-fighting equipment demonstrated at the Bureau’s experimental mine 
at Bruceton, Pennsylvania, may prove beneficial if such equipment could be 
transported to the mine as quickly as possible. 


As stated in our decision, the determination to use foam equipment 
was made after consultation with management, mining engineers, and 
the president of District No. 9 of the United Mine Workers of 








446 DECISIONS OF THE COMPTROLLER GENERAL [40 


America. There was no indication that use of the equipment was 
founded upon the Bureau’s desire to investigate or conduct research 
relating to the use of expansion foam as a method for controlling the 
Peca fire. The paragraph quoted above indicated to us that the pri- 
mary, if not the sole, reason for using foam equipment at the fire 
was as a last ditch effort to control the fire without resort to flooding 
the mine. The letters from Mr. Nagy and Report 5632, referred to 
by the Assistant Secretary, do show that the Bureau was interested 
in learning whether using foam under actual mine fire conditions was 
feasible; they do not, however, support the proposition that a deter- 
mination was made to use foam equipment at the Peca fire for the 
purpose of research or investigation. Nowhere in the record do we 
find any statement or indication that the equipment was being used 
for test purposes or to prove the effectiveness of foam by actual trial 
in amine. The attempt to control the fire through use of the equip- 
ment was generated by the interests of persons outside the Bureau, 
and any information which might have been derived from the opera- 
tion would have been incidental to the desire of company and union 
officials that the equipment be tried. And there was no mention made 
in the letter initially submitting the matter that the Bureau acquired 
the equipment from Foamex for research purposes or otherwise con- 
sidered operations at the Peca Shaft Mine as relating to research. 
The Assistant Secretary now argues, however, that: 


It does not seem reasonable to contend that because the test, if successful, 
would result in the extinguishment of a fire in an operating mine, therefore the 
Bureau was not authorized to make the test. The essence of the operation, as 
far as the Bureau of Mines is concerned, was not the extinguishment of that 
particular fire, but rather the experimental use of a new device to determine 
its usefulness in the extinguishment of any coal-mine fire. It would be different 
if the operation had been by ordinary conventional methods for the control or 
extinguishment of coal-seam fires, such as the Bureau is frequently engaged in. 


As shown above, the record does not unequivocally establish whether 
the main purpose of the operation was research and experiment or the 
extinguishment of a particular fire. However, upon reconsideration of 
the matter in light of the additional information furnished, we recog- 
nize that, in view of the emergency conditions prevailing at the time 
the decision to use foam equipment was reached, the written record 
may not be as complete as would otherwise be the case; that the Bureau 
was carrying on research and experimental work with foam generat- 
ing equipment and did have a current interest in testing such equip- 
ment under actual mine fire conditions; and that the main purpose for 
which the Bureau participated in the operations involved is not sub- 
ject to precise determination. Therefore, we will not object to pay- 
ment by your Department, out of fiscal year 1960 appropriations to 
the Bureau of Mines for Health and Safety, for the loss in equipment 
suffered by Foamex, Inc., provided that any payment made shall not 
be in excess of the estimated fair market value of the equipment lost. 
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[B-142716] 
Contracts—Cancellation—Preparation Costs 


A claim for the cost of work performed on uncompleted and undelivered units 
at the time an invalid contract was canceled because it contained material de- 
viations from the specifications and award was contrary to the advertised pro- 
curement statute, 10 U.S.C, 2305(c), when such work did not result in any 
benefit to the Government may not be paid in view of the judicial precedent for 
the denial of recovery on a quantum valebat basis when the Government does 
not receive any tangible benefit from the contractor. 


Since the United States has power to act only through its agents whose authority 
and the manner in which the authority is exercised is prescribed and limited by 
statute, regulation, and administrative and judicial determination, to make the 
Government liable under a canceled invalid contract for uncompleted and un- 
delivered work for which the Government did not receive any benefit would, in 
effect, permit such agents to obligate the United States in direct contravention 
of the law. 


To Rockhill, Vanderveer, Kennedy & Lee, February 6, 1961: 


We have your letter of December 8, 1960, with enclosures, sub- 
mitting on behalf of J. D. Wallace & Company, Inc., a claim against 
the United States in the amount of $49,956.82, arising out of the can- 
cellation of contract No. AF 09(603)-35205, awarded January 26, 
1960, by the Warner Robbins Air Materiel Area, United States Air 
Force, for the procurement of 78 radial overarm saws. 

Bids for the procurement were solicited under invitation No. 09- 
603-60-635, issued September 8, 1959. When bids were opened as 
scheduled on October 9, 1959, it was found that the Wallace bid was 
accompanied by a continuation sheet, forming a part thereof, which 
showed how the bidder proposed to meet certain of the requirements 
imposed by the specifications. After opening, the bidders were ad- 
vised that the procurement had been canceled. Later, however, the 
procurement office asked the bidders if they would be willing to rein- 
state their bids. By letter of December 8, 1959, the Wallace Company 
so agreed. It appears that the information in the continuation sheet 
of the Wallace bid caused some question as to its responsiveness, On 
December 10, 1959, the Wallace firm sent a telegram to the contracting 
officer stating that the firm proposed to furnish an item in accordance 
with the specifications contained in the invitation. Award was made 
to Wallace on January 26, 1960, on the basis of the specifications as 
issued. 

That award was protested and, upon due consideration, we found 
that the bid originally submitted by Wallace was not responsive to the 
specifications in at least two aspects—the means of preventing move- 
ment of the cutting head relative to the upright column and the power 
brake. This determination appears to have been borne out by the fail- 
ure of the prototype submitted in accordance with the terms of the 
contract to meet the specifications for these and other reasons. Ac- 
cordingly, we concluded in our decision of June 13, 1960 (39 Comp. 
Gen. 832), that the Wallace bid was not responsive to the invitation, 
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that the award was erroneous and should be disavowed by the United 
States, and that the contractor should be advised that no further 
deliveries would be accepted. 

The contract was canceled on or about June 23, 1960, At that time, 
18 of the saws had been delivered, accepted and, as we understand, paid 
for at the contract price. The claim submitted represents actual costs 
incurred in obtaining supplies and otherwise preparing for the manu- 
facture of the 60 saws undelivered at the time of cancellation. We 
understand, as indicated in the enclosures to your letter, that the claim 
is subject to reduction by any amount realized from other dispositions 
of the materials. 

The procurement was undertaken pursuant to 10 U.S.C. 2304(a), 
which provides that with certain exceptions, not here material, pur- 
chases of and contracts for property or services of the kind under 
consideration shall be made by formal advertising. It is further pro- 
vided at 10 U.S.C. 2305(c) that— 


* * * Awards shall be made with reasonable promptness by giving written notice 
to the responsible bidder whose bid conforms to the invitation and will be the 
most advantageous to the United States, price and other factors considered. * * * 
[Italics supplied.] 


Where, as in this case, a contract is required by statute to be awarded 
pursuant to formal advertising, a bid which varies materially from the 
specifications must be rejected. 63 C.J.S. Municipal Corporations 
sec. 1000; 43 Am. Jur. Public works and Contracts sec, 40; William A. 
Carey & Co. v. Borough of Fair Lawn (N.J. 1955), 117 A. 2d 140; 38 
Op. Atty. Gen. 555; Tufano v. Borough of Cliffside Park (N.J. 1933), 
165 A. 628; International Motor Co. v. Mayor, etc., of Plainfield (N.J. 
1921), 115 A. 391; and Sutton v. City of St. Paul (Minn. 1951), 48 
N.W. 2d 486. In the cited opinion of the Attorney General it was 
stated : 


It is also well established that if in response to an invitation for bids on a 
Government contract one is submitted which offers to furnish a product ma- 
terially different from that described or specified in the invitation ,it not only 


may, but must, be rejected. * * *. Any other rule would defeat the purposes 
of the statute. * * * 


A bid which varies materially from the terms of the invitation may 
not be modified after opening to conform to the specifications. 63 
C.J.S. Municipal Corporations sec. 1003; 10 McQuillin on Municipal 
Corporations 3d ed. sec. 29.65. 

A contract required to be let pursuant to competitive bid procedures, 
which is awarded on a bid containing material variances from the in- 
vitation, is void ab initio. Hudson City Contract Co. v. Jersey City 
Incinerator Authority (N.J. 1955), 111 A. 2d 385. Such contract is in- 
valid and confers no rights on the purported contractor. Tupfer v. 
Board of Chosen Freeholders (N.J. 1917), 100 A. 927; Hornung v. 
Town of West New York (N.J. 1911), 81 A. 1116; Case v. Inhabitants 
of Trenton (N.J. 1909), 74 A. 672; Konig v. Mayor, etc., of Baltimore 
(Md, 1915), 95 A. 478; Diamond v. Mankato (Minn. 1903), 93 N.W. 
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911; Le Tourneau v. Hugo (Minn. 1903), 97 N.W. 115; Coller v. City 
of St. Paul (Minn. 1947), 26 N.W. 2d 835; United States v. Ellicott 
(1911), 223 U.S. 524; 20 Op. Atty. Gen. 496; Vew York Mail & News- 
paper Trans. Co. v. United States (1957), 139 Ct. Cl. 751. 

In the case of United States v. Ellicott, supra, an invitation had 
been issued incorporating certain specifications. The low bid as sub- 
mitted contained exceptions to those specifications. After correspond- 
ence between the contracting officer and the bidder as to the intent of 
the exceptions, a contract was entered into incorporating the excep- 
tions. After award, the contractor submitted detailed drawings which, 
it was determined, depicted a product materially deficient from the 
viewpoint of the Government’s needs. After cancellation, the contrac- 
tor sued for breach of contract. The Supreme Court held that if the 
original specifications were to be followed there was no contract, 
since the bidder had not offered such performance, and if the modifica- 
tions offered by the bidder were to be regarded as having been adopted 
there was no contract “* * * since it would then come to pass that the 
contract was so erroneous to and destructive of the advertised propos- 
als as to nullify them, and therefore cause it to result that the con- 
tract was one made without the competitive bidding which was neces- 
sary to give it validity.” 

In the case of Konig v. Mayor, etc., of Baltimore, supra, there was 
considered the validity of a contract awarded under the terms of a 
statute requiring award to the lowest responsible bidder. The invita- 
tion solicited bids on alternative items with the contracting officer re- 
serving the right to accept either. The low bidder submitted a bid on 
the first alternate with the provision that if this alternate could not 
be employed without obtaining a license from the patent holder he 
could then perform in accordance with a second alternate. The bidder 
was awarded a contract which provided that the city retained the 
option at the appropriate time to direct the use of either alternative. 
The court held that the contract was “utterly void” since the bid 
submitted was not in conformity with the specifications. 

In the case of Coller v. City of St. Paul, supra, the statute required 
award to the lowest responsible bidder. An invitation had been issued 
for the procurement and installation of street parking meters. The 
low bidder offered an alternative method of installing certain of the 
meters and took exception to the specification requirement that the 
contractor pay the salary of the City’s service man for six months. 
After opening, the low bidder withdrew the exceptions and offered 
to perform exactly in accordance with the invitation ; and on that basis 
he was awarded the contract. The court held that where, as here, there 
is a material variance between the bid and the invitation, the bid must 
be rejected. The court further found that the variance in this case 
was material in that it would have given the bidder a substantial 
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advantage over the other bidders since the alternate method offered 
would save approximately $2,100 out of a total price of $69,000. The 
court specifically held also that no bid could be modified after opening, 
even though no fraud or wrongdoing had been shown, and that the 
award to the low bidder under the circumstances was “void.” As to 
the applicability of the rule regardless of the good faith of the parties 
see also Diamond v. City of Mankato, supra, and Konig v. Mayor, 
etc., of Baltimore, supra. As to the materiality of the variance of 
the specifications, see also 63 C.J.S. Municipal Corporations, sec. 1000. 

In this instance, we believe that the exceptions to the specifications 
included in the Wallace bid must be regarded as material variances 
since they would have resulted, if employed, in a reduction in produc- 
tion cost, thus giving the low bidder a decided competitive advantage 
over bidders responding to the specifications. In accordance with the 
foregoing authorities we must conclude, as we held in our decision of 
June 13, 1960, 89 Comp. Gen. 832, that no valid contract ever existed. 

The issue now presented is the measure of the Wallace firm’s entitle- 
ment for work performed on the 60 units uncompleted and undelivered 
at the time of cancellation. As to the other 18 units, which were ac- 
cepted by the Government, the rule followed by our Office and the 
Federal Courts is that payment is authorized on a guantum meruit or 
quantum valebat basis for benefits received prior to the determination 
of contract invalidity. Clark v. United States (1877), 95 U.S. 539; 
South Boston Iron Co. v. United States (1886), 118 U.S. 37; Salomon 
v. United States (1873), 86 U.S. 17; 154 ALR 356; 110 ALR 154; 84 
ALR 937; 38 Comp. Gen. 368 ; 37 Comp. Gen. 330; 17 Comp. Gen. 312. 

It should be noted, however, that there exists strong precedent for 
holding that a contract within the authority of the public body, which 
is invalid because entered into without following the required pro- 
cedures, gives rise to no entitlement to payment other than that already 
received prior to the determination of invalidity, notwithstanding the 
good faith of the parties. 43 Am. Jur. Public Works and Contracts, 
sec. 88; Roemheld v. City of Chicago (Ill. 1907), 83 N.E. 291; Shulse 
v. City of Mayville (Wisc. 1937), 271 N.W. 643; Federal Paving Corp. 
v. City of Wauwatosa (Wisc. 1939), 286 N.W. 546; Tobin v. Town 
Council (Wyo. 1933), 17 P. 2d 666; Johnson County Savings Bank v. 
City of Creston (Iowa 1930), 231 N.W. 705; 10 McQvillin on Munici- 
pal Corporations, 3d ed., secs. 29.02, 29.26, 29.41; Layne-Western Co. 
v. Buchanan County, Mo. (8th Cir. 1936), 85 F. 2d 348; see, also, 
Miller v. McKinnon (Calif. 1942), 124 P. 2d 34. In 10 McQuillin on 
Municipal Corporations, sec. 29.02, it is stated : 


The doctrine which seems to harmonize with our Governmental and legal 
system, which appears to be supported by reason and which, therefore, should 
prevail may be thus stated briefly: If the charter or the statute applicable re- 
quires certain steps to be taken before making a contract, and it is mandatory 
in terms, a contract not made in conformity therewith is invalid * * * and 
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usually there is no implied liability for the reasonable value of the property 
or services of which the municipality has had the benefit. 


Where the right to payment on a quantum valebat or quantum 
meruit basis is recognized, it is predicated on the theory that it would 
be unfair for one party to have the benefit of the labor of another 
without recompense, and recovery is limited “to such sums as will 
reasonably compensate the party whose services or property have been 
devoted to the advantage of the other.” Gee v. City of Sutton (Nebr. 
1948), 31 N.W. 2d 747. See also Hudson City Contract Co. v. Jersey 
City Incinerator Authority, supra, in which the measure of recovery 
was held to be the value of the services actually rendered not to exceed 
costs, without profit on the basis that the community would otherwise 
be unjustly enriched. See also Gamewell Co. v. City of Phoenix 
(1955), 216 F. 2d 928, where it was held that the City should not be 
allowed to retain the benefits received under the invalid contract with- 
out paying a reasonable value for them. And in Salomon v. United 
States, supra, it was held that the Government is liable on guantum 
valebat for goods received and accepted under an invalid contract. 

It will be noted that payment on guantum meruit or quantum vale- 
bat is authorized on the basis of the value received by the Government 
agency. The weight of judicial authority provides no precedent for 
payment of costs incurred by the contractor which did not result in a 
benefit to or in the receipt of valuable goods or services by the govern- 
mental unit involved. In New York Mail and Newspaper Trans. Co. 
v. United States (1957), 189 Ct. Cl. 751, the majority opinion stated 
that, rather than providing for payment on a strictly quantum meruit 
basis, the parties should be placed substantially in the position they 
would have been in had there been no attempted contract. While the 
matter is not entirely clear, it may be that the judgment awarded ex- 
ceeded the amount which would have been paid under guantum 
meruit. However, even accepting the rule in that case (overlooking 
the precedents to the contrary and the dictum in the strong dissent 
under which no payment would have been awarded the contractor 
had there been no valid contract) it does not appear that the pre- 
award position of the parties could any more be restored if the United 
States were to pay the claim than if the parties were left in statu quo. 

In any case, we think the matter has been specifically decided by 
the Supreme Court in the recent case of United States v. Mississippi 
Valley Generating Co., U.S. Sup. Ct., January 9, 1961, where it was 
stated (footnote No. 22) : 


The respondent also contends that even if the contract is not enforceable, a 
recovery quantum valebat should be decreed. However, such a remedy is ap- 
propriate only where one party to a transaction has received and retained . 
tangible benefits from the other party. See Crocker v. United States, 240 U.S. 
74, 81-82. Since the Government has received nothing from the respondent, no 
recovery quantum valebat is in order. 


596896 O-62—31 
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In accordance with the foregoing we must conclude that there is no 
legal basis upon which we may give favorable consideration to your 
claim. It may appear unduly harsh to require the contractor who 
acted in good faith to absorb the costs applicable to those items unde- 
livered at the time of cancellation. In this connection, it may be 
noted that Wallace’s claim of $49,956.82 on account of the 60 saws 
canceled amounts to about $832.60 per saw. This is $6,287.62 more 
than Wallace would have received for these 60 saws if the contract 
had not been canceled, since the contract price therefor was only 
$728.12 per saw. In any event, however, the United States has power 
to act only through its agents whose authority and the manner of 
exercise thereof is prescribed and limited by statute, regulation and 
administrative and judical determination. To make the Government 
liable for other than benefits received would, in effect, permit agents 
of the Government to obligate the United States in direct contraven- 
tion of those limitations and prescriptions. In effect, the basic pur- 
poses of the statutes, regulations and determinations would be 
nullified. Such result is opposed to the public interest. 

Accordingly, we would have no authority to allow any part of your 
claim irrespective of the outcome of your reported efforts to salvage 
the materials and supplies which were on hand for performance of the 
contract at the time of its cancellation. 


[B-144624] 


Military Personnel—Reenlistment Bonus—Enlistment in 
Regular Service Following Training Duty in a Reserve 
Component 


In view of evidence of a congressional intent that the change in the definition 
of “active duty” in 10 U.S.C. 101(22), effective August 10, 1956, to include annual 
training, did not make members performing training duty eligible for all the 
benefits that flow from the performance of active duty, an enlistment after 
August 9, 1956, in the Regular Navy, following training duty in the Naval Re- 
serve under section 262(c) of the Armed Forces Reserve Act of 1952, 50 U.S.C. 
1013(c), may not be regarded as a reenlistment under section 208 of the Career 
Compensation Act of 1949, 37 U.S.C. 239, to entitle the member to a reenlistment 
bonus. 


— E. R. Wallace, Department of the Navy, February 6, 

By second endorsement dated December 6, 1960, the Comptroller of 
the Navy forwarded your letter of November 4, 1960 (NB/7200/502B- 
Serial: S-683), requesting an advance decision as to the legality of 
crediting reenlistment allowance under section 208 of the Career Com- 
pensation Act of 1949 to John Charles Bing, 384 51 73, engineman 
first class (SS), U.S. Navy, upon enlistment in the U.S. Navy after 
having been discharged from the U.S. Naval Reserve while in an in- 
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active status. The request was assigned submission No. DO-N-545 by 
the Department of Defense Military Pay and Allowance Committee. 

It is stated that Bing’s enlistment in the U.S. Navy was authorized 
for the purpose of having sufficient obligated service for attendance at 
the Submarine Nuclear Power School, Submarine Base, New London, 
Connecticut; that he was discharged with an honorable discharge 
(convenience of the Government) from the Naval Reserve on June 1, 
1960, and enlisted in the U.S. Navy on June 2, 1960; and that he per- 
formed active duty for training with the active forces of the U.S. 
Navy during the period from March 13 to 26, 1960, having been re- 
leased to inactive status on the latter date. 

Navy Comptroller Manual paragraph 044075-1a is quoted in your 
letter as follows: “The reenlistment bonus provided for under Section 
208 of the Career Compensation Act of 1949, as amended, 37 U.S.C. 
239(a), is payable for enlisted members who reenlist in the regular 
Navy on or after 16 July 1954 within 90 days after date of last dis- 
charge or release from compulsory or voluntary active duty in either 
the regular Navy or Naval Reserve. * * *” Also, Navy Comptroller 
Manual paragraph 044075-3b is quoted as fellows: “* * * As used in 
this subparagraph and par. 044077, the term ‘Active Federal Service’ 
means Active Service (Including active duty for training) in the 
Army, Navy, Air Force, Marine Corps, and Coast Guard, or any com- 
ponent thereof.” It is pointed out in the second endorsement that 
while paragraph 044075-3b includes active duty for training as “active 
federal service” in the computation of the maximum 20 years of active 
Federal service, paragraph 044075-la specifically provides that 
“* * * A discharge or release from a period of active duty for train- 
ing is not a separation from active duty which entitles a member who 
reenlists within 90 days after such separation to reenlistment bonus 
under this subsection.” It is there stated that paragraph 044075-la 
is based on our decision of August 17, 1956, 36 Comp. Gen. 127, but 
that such decision involved a period of service performed prior to 
August 10, 1956, the effective date of the codification of Title 10, U.S. 
Code (Public Law 1028 of August 10, 1956, Chapter 1041, 70A Stat. 
3), 10 U.S.C. 101. It is pointed out that, effective August 10, 1956, 
10 U.S. Code 101(22) provides that the term “active duty” includes 
annual training duty. 

Section 208 of the Career Compensation Act of 1949, as added by 
section 2 of the act of July 16, 1954, 68 Stat. 488, 37 U.S.C. 239, pro- 
vided in pertinent part as follows: 


(a) Subject to subSections (b) and (c) of this section, a member of a uni- 
formed service who reenlists in the regular component of the service concerned 
within ninety days after the date of his discharge or release from active duty, 
and who is not covered by section 207 of this Act, is entitled to a bonus computed 
according to the following table: * * *. 


* * * * * * a 
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(e) In this section, “reenlistment” means— 
(1) an enlistment in a regular component of a uniformed service after com- 
pulsory or voluntary active duty in that service * * * 


Such statutory provisions are codified as 37 U.S. Code 239(e). 

Under a literal interpretation of the language of section 208 of 
the Career Compensation Act of 1949, read together with the defini- 
tion of active duty in 10 U.S. Code 101(22), a person enlisting in a 
regular component of a uniformed service after August 9, 1956, within 
90 days after performance of two weeks’ annual training duty as a 
member of a reserve component of that service would be entitled to a 
reenlistment bonus. Such a result, however, seems clearly contrary to 
the intent of the Congress in enacting section 208 of the Career Com- 
pensation Act. We have said that— 


* * * it is a settled rule of statutory interpretation that the literal meaning 
of a statute need not be followed if so doing would achieve a result contrary 
to its evident purpose and legislative intent * * * 


See 15 Comp. Gen. 88, 90; 25 Comp. Gen. 700, 703 ; 30 Comp. Gen. 246, 
249; 32 Comp. Gen. 364, 365; Stewart v. Kahn, 11 Wall. 493, 504; 
Helwering v. New York Trust Co., 292 U.S. 455, 464465; and United 
States v. American Trucking Association, 310 U.S. 534, 542-544. 

Payment of the reenlistment bonus to a person enlisting in the 
regular component concerned after performance of the initial period 
of active duty for training under section 262(c) of the Armed Forces 
Reserve Act of 1952, 50 U.S.C. 1013(c), was clearly precluded by the 
provisions of section 262(d) of that act. 35 Comp. Gen. 439. It 
appears from the legislative history of the act of April 23, 1956, 70 
Stat. 115, which deleted subsection (d) of section 262, that it was not 
the intent of Congress to change that result. Senate Report No. 1709 
on H.R. 8107, 84th Congress, which became the act of April 23, 1956, 
states (page 3) that: 


It should be emphasized that this bill does not create entitlement to all benefits 
that flow from the performance of active duty. 


The view that the Congress did not intend to extend to members on 
training duty all the benefits that flow from the performance of ex- 
tended active duty is supported by the extension of the Dependents 
Assistance Act of 1950 until July 1, 1963, by section 3 of the act of 
March 23, 1959, 73 Stat. 13, 50 U.S.C. App. 2216, without changing 
the provisions of section 7 of the 1950 act, which exclude members on 
training duty from the benefits of that act. We must assume that in 
enacting the amendment to the 1950 act the Congress was cognizant 
of the provisions of section 7 of that act and of 10 U.S. Code 101 (22). 
We must also assume that the Congress was aware that the reenlist- 
ment bonus was payable under section 207 of the Career Compensa- 
tion Act, 37 U.S.C. 238(b), (a companion provision to section 208) 
only if the reenlistment involved followed extended active duty of one 
year or more in a reserve component. It reasonably appears that the 


Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 455 


Congress did not intend that the change in the definition of “active 
duty” effected by 10 U.S. Code 101(22) should make a member per- 
forming training duty eligible for all benefits that flow from the 
performance of active duty, particularly since 10 U.S. Code 101 pro- 
vides that the definitions given therein “apply in this title [10].” The 
provisions of section 208 of the Career Compensation Act do not 
appear in Title 10 of the U.S. Code but are codified as section 239 of 
Title 37. 

While the matter is not entirely free from doubt, it is concluded 
that the reenlistment bonus should not be paid to such reservists. 
Accordingly, an enlistment after August 9, 1956, following training 
duty under section 262(c) of the Armed Forces Reserve Act of 1952 
should not be considered a reenlistment within the meaning of section 
208 of the Career Compensation Act of 1949. 

Payment of the reenlistment bonus to John Charles Bing, engine- 
man first class (SS), incident to his enlistment in the U.S. Navy on 
June 2, 1960, is, therefore, not authorized. Your letter of November 
4, 1960, and the accompanying enclosures and endorsements are being 
retained here. 


[B-144856] 


Contracts—Sale of Surplus Property—Cancellation—Con- 
veyance Authority 

The cancellation of a contract between General Services Administration and 
a State school district for the purchase of surplus Federal property so that the 
land may be assigned to the Department of Health, Education, and Welfare for 
conveyance to the school district, under the authority in section 203(k) (1) of the 
Federal Property and Administrative Services Act of 1949, 40 U.S.C. 484(k) (1), 
for such conveyances for educational purposes, is not improper as the surrender 
of a vested right or modification of a contract prejudicial to the United States 
in view of the specific statutory authority for the conveyance and the fact that 
the title to the property is still in the United States and the school district has not 
paid the purchase price agreed to in the contract. 


To the Administrator, General Services Administration, February 
7, 1961: 

Reference is made to letter dated January 17, 1961, from the former 
Administrator, General Services Administration, concerning the ac- 
quisition of land by the Vallejo Unified School District, a political 
subdivision of the State of California. 

The letter discloses that by quitclaim deed, dated July 25, 1957, 
executed on behalf of the United States by the Secretary of Health, 
Education, and Welfare, through his Regional Director, pursuant to 
the powers and authority conferred by the Federal Property and Ad- 
ministrative Services Act of 1949, as amended, 40 U.S.C. 484(k), 
three parcels of surplus real property in Vallejo, California, compris- 
ing 69.64 acres, were conveyed for educational purposes to the Vallejo 
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Unified School District. This property had been earlier assigned to 
the Department of Health, Education, and Welfare by General Serv- 
ices Administration for conveyance to the District in accordance with 
the provisions of the cited act. 

We are advised that on May 1, 1959, the Department of Health, 
Education, and Welfare notified the General Services Administration 
that, in accordance with the provisions of the said deed and pursuant 
to authority contained in section 203(k) (2) of the 1949 act, 40 U.S.C. 
484 (k) (2), notices of reverter were issued to the School District cover- 
ing 53.415 acres of the 69.64 acres, comprising two of the three sites 
conveyed on July 25, 1957, because of the failure of the School District 
to utilize fully the two parcels for the purposes for which they had 
been transferred. We are informed that it is understood that such 
failure of the School District was due to its inability to finance its 
proposed educational program. The former Administrator states 
that as a result of the notices of reverter, the School District, by deeds 
executed August 3, 1959 and November 17, 1959, respectively, recon- 
veyed the 53.415 acres to the United States; that on June 8, 1959, the 
Department of Health, Education, and Welfare reported this prop- 
erty to the General Services Administration as excess in accordance 
with the provisions of the 1949 act; and that on July 2, 1959, the 
property was determined to be surplus to the requirements of the 
Government. 

The letter continues: 


On December 21, 1959, the School District adopted a resolution, number 449, 
dated December 21, 1959, authorizing its superintendent of schools to negotiate 
with GSA for the purchase for $79,000 cash of approximately 36 acres of surplus 
land. One parcel (number 3), consisting of 25.51 acres, was to be purchased for 
$58,000 and the other parcel (number 5) consisting of 10,129 acres, was to be 
purchased for $21,000. This resolution was transmitted to the GSA Regional 
Office with a covering letter from the School District on January 20, 1960. Par- 
cel number 3 was a portion of the 53.415 acres which had been reconveyed to 
the Government by the School District in 1959. By letter dated May 20, 1960, 
GSA accepted the District’s offer to purchase the said two parcels pursuant to 
Section 203(e) (3) (H) of the 1949 Act. At that time statutory authority existed 
for the assignment of the property to DHEW and conveyance thereof by that 
agency to the District under the provisions of Section 208(k) (1) of the Act. We 
understand, however, that the School District did not then have the necessary 
funds with which to commence school construction and thus could not qualify for 
such a conveyance under the regulations of DHEW. 

On June 9, 1960, the School District applied to DHEW for transfer to it 
of parcel number 3 pursuant to Section 203(k)(1) of the 1949 Act, such appli- 
cation having been made pursuant to resolution number 461, dated May 2, 1960, 
adopted by the Governing Board of the School District. As the result of a 
referendum, on June 7, 1960, the School District was authorized to float a bond 
issue to raise the funds required to commence school construction and to meet 
the requirements of DHEW. We understand the bonds were issued and the 
required funds were obtained. On June 13, 1960, DHEW requested GSA to 
assign the property to that agency for conveyance to the District. On September 
9, 1960, DHEW was advised by GSA that because of the offer and acceptance 
hereinbefore referred to, a binding contract had been entered into between the 
School District and the Government for the purchase of parcels 3 and 5 for 
$79,000 and the District was obligated to consummate the purchase of the prop- 
erty from the Government. Accordingly, the requested assignment was declined. 
Exception has been taken by the School District to GSA’s position. 
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A decision is requested as to whether we would interpose any objec- 
tion to the cancellation of the contract between the General Services 
Administration and the School District with respect to the 25.51-acre 
parcel of land so that the property may be assigned to the Department 
of Health, Education, and Welfare for conveyance by such agency to 
the School District under the applicable provisions of the Federal 
Property and Administrative Services Act of 1949, as amended. The 
former Administrator is of the opinion that if authority to take such 
action exists the School District is and should be obligated to acquire 
the 10.129-acre parcel for the $21,000 price agreed upon and that as a 
condition of any such cancellation the School District should be 
required to consummate the transaction with respect to this parcel. 
He states that the Regional Office of GSA has advised that the School 
District still desires to purchase the 10.129 acres and has agreed to 
pay the $21,000 therefor. 

As indicated in the former Administrator’s letter we held, in 
B-81135, dated December 15, 1948, that certain airport property could 
be conveyed to the City of New York without monetary consideration 
in accordance with a request of the Administrator of Civil Aeronau- 
tics, pursuant to section 16 of the Federal Airport Act of 1946, 60 
Stat. 170, 49 U.S.C. 1115 (1952 Ed.), after the City had entered into 
a contract to purchase the property from the Government pursuant 
to the Surplus Property Act of 1944, 58 Stat. 765, 50 U.S.C. App. 1611 
note (1946 Ed.). We stated therein that the principle that no officer of 

.the Government has authority to give away or surrender a vested 
right or modify the terms of a contract if such action is prejudicial to 
the United States was not for application where statutory authority 
exists for the transfer of property without compensation and the 
appropriate determination required (by the statute) to make such 
transfer has been made. 

Section 203(k)(1) of the Federal Property and Administrative 
Services Act of 1949, as amended, 40 U.S.C. 484(k) (1), provides in 
pertinent part as follows: 


(1) Under such regulations as he may prescribe, the Administrator is author- 
ized, in his discretion, to assign to the Secretary of Health, Education, and 
Welfare for disposal such surplus real property, including buildings, fixtures, 
and equipment situated thereon, as is recommended by the Secretary of Health, 
Education, and Welfare as being needed for school, classroom, or other educa- 
tional use, or for use in the protection of public health, including research. 

(A) Subject to the disapproval of the Administrator within 30 days after 
notice to him by the Secretary of Health, Education, and Welfare of a proposed 
transfer of property for school, classroom, or other educational use, the Secre- 
tary of Health, Education, and Welfare, through such officers or employees of 
the Department of Health, Education, and Welfare as he may designate, may 
sell or lease such real property, including buildings, fixtures, and equipment 
situated thereon, for educational purposes to the States and their political 
subdivisions and instrumentalities, and tax-supported educational institutions, 
and to other nonprofit educational institutions which have been held exempt 
from taxation under section 101(6) of Title 26. 


* o . . * . * 
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(C) In fixing the sale or lease value of property to be disposed of under 
subparagraph (A) and subparagraph (B) of this paragraph, the Secretary of 
Health, Education, and Welfare shall take into consideration any benefit which 
has accrued or may accrue to the United States from the use of such property 
by any such State, political subdivision, instrumentality, or institution. 


It is clear from the quoted provisions of law that statutory authority 
exists for the Secretary of Health, Education, and Welfare to convey 
surplus real property to the political subdivision of a State, subject 
to the disapproval of the Administrator of General Services. As was 
the case in B-81135, the deed to the property in the instant case pre- 
sumably has not been delivered by the General Services Administra- 
tion to the School District, nor has the purchase price agreed to in the 
contract been paid by the School District. Thus, title to the land still 
is in the United States. 

In view of the foregoing, what we said in B-81135 would seem to 
be equally applicable to the instant case. Therefore, you are advised 
that we would interpose no objection to the cancellation of the con- 
tract between the General Services Administration and the School 
District with respect to the 25.51-area parcel of land so that the land 
may be assigned to the Department of Health, Education, and Wel- 
fare for conveyance by such agency to the School District under the 
applicable provision of the Federal Property and Administrative 
Services Act of 1949, as amended. 


[B-144991] 


Contracts—Specifications—Deviations—Informal v. Sub- 
stantive 

The materiality of certain detailed items in a specification, such as the size of 
nuts, bolts, and rivets, is a matter primarily within the discretion of the 
officials of the procuring agency and when a determination is made that such 
specific items are important because of the need for interchangeability of 
spare parts and for acquisition of additional parts the materiality of the 
specific items will be regarded as within the reasonable discretion of the 
procuring officials and a low bid which did not offer items in strict compliance 
with the specifications was properly rejected as nonresponsive. 


To the Secretary of the Interior, February 13, 1961: 

By letter of February 6, 1961, with enclosures, signed by the 
Administrative Assistant Secretary, our advice has been requested as 
to the responsiveness of the low bid submitted by Hawker Siddeley 
Brush, Incorporated, under invitation No. 160, issued October 10, 
1960, by the Virgin Islands Corporation for the procurement of a 
diesel electric generating unit. 

The Government, in paragraph 8(b) of the Terms and Conditions 
to the invitation, reserves the right to waive informalities in bids. 
Paragraph B-15 of the specifications provides: “Bolts, nuts, screws, 
rivets, taps, pipes, and pipe fittings shall conform to United States 
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and American Standards.” The low bid was accompanied by a cover- 
ing letter which states that “the equipment of U.K. origin will incor- 
porate fastening devices conforming to British Standards.” We are 
advised that an analysis of the low bid shows that all external fasten- 
ing devices, which must connect with outside pipes and other equip- 
ment, conform to American standards, but those within the unit 
offered do not conform to those standards. 

The first question presented for our consideration is whether the 
failure of the equipment offered by the low bidder to conform com- 
pletely with the quoted provision of the invitation renders that bid 
nonresponsive, or whether the failure may be waived as an informal- 
ity or minor irregularity. The report states, as the contracting of- 
ficer’s view, that compliance with the specification requirement is 
considered of great importance in terms both of interchangeability 
of spare parts and of obtaining additional spare parts. It is also 
reported that the Corporation’s Board of Di‘ectors supports the view 
of the contracting officer and agrees unanimously that the contract 
should be awarded to the next low bidder, provided that such award 
is not legally objectionable. 

The preparation of specifications stating the needs of the Govern- 
ment and the factual determination as to whether equipment offered 
by a bidder conforms to those specifications is primarily within the 
jurisdiction of the administrative agency concerned. 38 Comp. Gen. 
190; 35 Comp. Gen. 174. In deciding the conformity of the equip- 
ment offered, the contracting officer may waive minor variances not 
affecting price, quality or quantity. 30 Comp. Gen. 179. The vari- 
ances from the requirements of the invitation which may be waived, 
provided such waiver would not work an injustice on other bidders, 
are those minor informalities or defects of form which do not go to 
the substance of the bid. 37 Comp. Gen. 763, 765; B-139094, July 
2, 1959. Clearly, the distinction between minor and material vari- 
ances must depend not only upon the type of equipment being pro- 
cured but also upon the circumstances in which the equipment will 
be utilized, including such considerations as the importance of con- 
tinuous operation, the availability of spare parts and maintenance 
services, and similar factors. Since this information is peculiarly 
within the knowledge of the administrative agency, it is proper that 
the officials of that agency should exercise a reasonable degree of 
discretion in determining what is minor and what is not. See 43 
Am. Jur., Public Works and Contracts, section 40. 

In the case of Hannan v. Board of Education (1909 Oklahoma), 
107 P. 646, the court in considering whether advertised specifications 
were sufficiently definite to permit competition on a common basis 
as required by the advertising statutes stated, at page 654, the fol- 
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lowing in response to a question raised by counsel as to the degree 
of detail valid specifications were required to contain: 


* * * Now if it is necessary in order to furnish a definite basis for a definite 
bid * * * to specify the size of the bolts, rivets, etc., then it is necessary to do 
this in order to comply with the statute. 


We think it may reasonably be deduced as a corollary to the propo- 
sition stated by the court that where it is deemed uecessary by the 
contracting agency to specify such relatively finite details as the 
size of nuts, bolts and rivets, those sizes should, in the ordinary 
situation, be regarded as material. In view of the position taken 
by the administrative agency as to the materiality of the cited speci- 
fication provision and the reasonable degree of discretion which must 
necessarily rest with that agency in determining what is material, 
we conclude that the low bid in this instance has properly been judged 
nonresponsive and should, therefore, be rejected. The above answer 
to your first question makes it unnecessary to consider the other 
questions raised in the letter of February 6. 


[B-144794} 


Military Personnel—Debt Remission Authority—Navy En- 
listed Members Holding Temporary Officer Commissions 


To deny to enlisted members of the Navy, who are given temporary appoint- 
ments as limited duty officers, debt remission benefits applicable to enlisted 
personnel while they are holding such temporary officer commissions would 
“abridge their rights or benefits” as enlisted members contrary to the specific 
protection granted such members under 10 U.S.C. 5596 while they are in a dual 
Officer-enlisted status; therefore, it is proper for the Secretary of the Navy 
under 10 U.S.C. 6161 to remit debts incurred by Navy members either during 
their enlisted or temporary officer status and notwithstanding that the mem- 
bers are serving as temporary officers. 


To the Secretary of the Navy, February 14, 1961: 

Reference is made to letter dated December 27, 1960, from the 
former Assistant Secretary of the Navy (Personnel and Reserve 
Forces) requesting decision on certain questions concerning the ap- 
plicability of 10 U.S. Code 6161—which authorizes the Secretary of 
the Navy, if he considers it in the best interest of the United States, 
to remit or cancel any part of an enlisted member’s indebtedness to 
the Government—to a member holding a limited duty officer (tempo- 
rary) commission under the appointive authority contained in 10 
U.S. Code 5596. The submission has been assigned No. SS--N-550 
by the Military Pay and Allowance Committee, Department of 
Defense. 

The letter indicates that since 10 U.S. Code 5596 provides that 
“temporary appointments under this section do not change the perma- 
nent, probationary, or acting status of members so appointed, preju- 
dice them in regard to promotion or appointment, or abridge their 
rights or benefits,” enlisted members who are temporarily appointed 
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under the Limited Duty Officer (Temporary) Program continue to 
hold their enlisted status. The questions are as follows: 


May the Secretary of the Navy remit the indebtedness to the United States 
of a member in LDO(T) category which was incurred while he was serving in 
his enlisted grade? Could an indebtedness incurred as a permanent enlisted 
member while serving as an LDO(T) be remitted? 


Public Law 86-511, approved June 11, 1960, 74 Stat. 207, 10 U.S. 
Code 6161, amended Chapter 561 of Title 10, U.S. Code, to provide 
that the Secretary of the Navy shall have the same authority to remit 
indebtedness of enlisted members as the Secretaries of the Army and 
the Air Force have, as follows: 


If he considers it in the best interest of the United States, the Secretary of 
the Navy may have remitted or canceled any part of an enlisted member’s 
indebtedness to the United States or any of its instrumentalities remaining 
unpaid before, or at the time of, that member’s honorable discharge. 


The remission and cancellation of debts due the United States by 
Army enlicted men upon honorable discharge was authorized by the 
act of May 22, 1928, 45 Stat. 698, 10 U.S.C. 875a. 39 Comp. Gen. 415. 
That act was amended by the act of June 26, 1934, 48 Stat. 1222, now 
codified in 10 U.S. Code 4837 (Army) and 10 U.S. Code 9837 (Air 
Force), so as to permit debt remission or cancellation either at the 
time of discharge or prior thereto. 

Section 5596 of Title 10 of the United States Code authorizes tem- 
porary appointments of enlisted members as officers and provides 
‘hat such temporary appointments will not change their status as en- 
listed members “or abridge their rights or benefits.” The same pro- 
visions were contained in section 7(a) of the act of July 24, 1941, 
55 Stat. 604, 34 U.S.C. 350f (1952 Ed.), authorizing the temporary 
appointment or advancement of certain personnel of the Navy and 
Marine Corps. We held in 23 Comp. Gen. 37 that the period of officer 
service while a Navy member held a dual officer-enlisted status under 
the 1941 Navy temporary promotion law was creditable in determining 
the amount of the reenlistment allowance (based upon past service). 
That conclusion was premised on the savings provision contained in 
the 1941 law concerning the preservation of rights, benefits and privi- 
leges incident to enlisted status. The temporary appointment of an 
enlisted member to officer status creates a dual officer-enlisted status 
which continues while on active duty and, unlike retired enlisted 
members, such members do have an active status from which they 
have not been “discharged.” Cf.39 Comp. Gen. 415. 

The act of June 11, 1960, quoted above, adding section 6161 to Title 
10 U.S. Code, is beneficial legislation and as such is to be liberally 
construed. In view of the provision that naval enlisted members’ 
appointments as officers do not “abridge their rights or benefits” as 
enlisted members, it is our view that debts incurred while serving on 
active duty as enlisted members of the Navy may be remitted by the 
Secretary of the Navy even while the debtors are serving as temporary 
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officers; otherwise such appointments would abridge their enlisted 
rights and benefits. For the same reason the remission authority may 
be applied to debts incurred by enlisted members while serving as 
temporary officers under 10 U.S. Code 5596. 

Accordingly, both questions are answered in the affirmative. 


[B-144630] 


Contracts—Specifications—Samples Deviating From Speci- 
fications 


Under an advertised procurement invitation which did not require the submis- 
sion of samples nor indicate that failure to furnish samples would require 
rejection of the bids as specified in section 1—2.202-4 of the Federal Procure- 
ment Regulations—which regulations are mandatory on the procuring agency— 
a low bid which did not contain any deviations from the invitation but is 
accompanied by a sample which was not in conformance with standard speci- 
fications not specifically incorporated in the invitation may not legally be 
disregarded on the basis that the sample, which was submitted for informa- 
tion rather than evaluation purposes, did not conform to the specifications. 


To the Postmaster General, February 17, 1961: 

By letters dated December 23, 1960, and February 1, 1961, with 
enclosures, the former General Counsel and the Acting General 
Counsel, respectively, furnished reports concerning the protests of 
Tayco Products, Inc., against the award of contracts to ony other 
bidders under invitations for bids Nos. 1707, 1708, 1709, 1714, 1715, 
1716, 1717, and 1718. 

The invitations requested bids on an f.o.b. basis for various sizes 
of “Post Office Lock Boxes, including fronts, pigeon holes, glasses, 
hardware for attaching to blank panel units of wooden screen parti- 
tions, etc., to be constructed in accordance with Post Office Depart- 
ment standard specifications and drawings as listed below, except 
the boxes are not to be numbered. (POD PCN signifies Post Office 
Department Property Code Number and is for accounting purposes 
only.)” Illustrative of the above invitation schedule is invitation 
No. 1707 which reads in part as follows: 

Shipping wot. 
each, Iba. 
729-A 27 #1 lock boxes,each (PCN 4211.01) 40 each $_--. -_-----__----- 


729-B 54 #1 lock boxes, each (PCN 4211.02) 7Oeach $---. -------------- 
729-C 81 #1 lock boxes, each (PCN 4211.03) 7Oeach $_--. -------------- 


F.O.B. cars or wharves at ___-.___-_-- Tic cri es nccsen isis snlnitiopi nse 
(Please state) 


BIDS OFFERING DELIVERY IN EXCESS OF 150 DAYS WILL NOT BB 
CONSIDERED. 


Bidder must indicate whether he will comply with delivery require- 


( (Yes or No) 


NOTE: BIDDER IS REQUIRED TO STATE UNIT PRICES AS WELL AS 
TOTAL PRICE. 


Each crate or carton to be stenciled to show item number, order 
number, weight and name of manufacturer. 
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DELAYS—LIQUIDATED DAMAGES: 


After award is made to a bidder, if he fails to make complete delivery within 
150 days from date of order, there will be deducted from payment to him, 
as a liquidated damage, the amount of $25.00 per calendar day until complete 
delivery is accomplished. 


Invitations Nos. 1707 through 1709 were issued on December 2, 
1960, and bids were opened on December 13, 1960, and invitations 
Nos. 1714 through 1718 were issued on December 5, 1960, and bids 
were opened on December 16, 1960. As to all of these invitations, 
Tayco was the lowest bidder. However, it is proposed to reject 
Tayco’s bids on the basis that samples which that company had sub- 
mitted prior to bid opening were not in conformity with the Depart- 
ment’s standard specifications and drawings. We are advised, in that 
connection, that it is the Department’s established procedure to re- 
quire bidders who have not previously submitted acceptable samples 
of lock box fronts to do so with their bids to enable the Department 
to make a determination as to whether the lock box fronts will be in 
conformity with the drawings and specifications. 

The Department relies upon Post Office Department Publication 
36 dated April 1, 1959, entitled “Standard Steel Furniture and Stand- 
ard Steel Screen Partition Equipment,” as its authority for sample 
submission and bid responsiveness evaluation. On page 45 of that 
publication, the drawings for lock boxes covered by the invitation 
are listed by number such as Nos. 767, 768 and 769. Also, on page 
42 of such publication, the following provision appears: 


12. Sample. 

A sample of each type of door and frame proposed to be furnished, fully 
finished, with lock, glass where provided, and specimen of numbering or letter- 
ing, shall be furnished the Department for approval. 


However, Publication 36 was not made a part of the invitations. 
Neither did the invitations expressly refer to the drawings listed in 
that publication nor to the specifications included therein. 

In decision of our Office reported in 37 Comp. Gen. 845, we held, 
quoting the syllabus: 


In the drafting of invitations for bids, samples should only be requested when 
the interests of the Government clearly require them, and, when required, the 
terms of the invitation should state specifically (1) that the bid will be considered 
to be qualified by the sample so that if the sample does not conform to the 
specifications the bid will be nonresponsive and that a bid unaccompanied by 
a sample will be an unqualified undertaking to perform in strict accordance with 
the specifications; or (2) that the sample is an integral part of the bid and 
failure to submit prior to bid opening will result in rejection. 


Here, the invitations did not advise bidders who had not previously 
furnished lock boxes to the Post Office Department that samples of 
the lock boxes must be submitted and approved before a bid would 
be considered. Neither were bidders apprised in the invitations of 
the result which would follow if their samples were rejected. The 
provision on page 42 of Publication 36, quoted above, required sample 
submission, but even if bidders were chargeable with notice of that 
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requirement and its intended application to these procurements, it 
did not specify when the samples were to be submitted in relation 
to a bid opening date nor did it advise bidders of the consequences 
for failure to submit samples or denial of sample approval. In effect, 
it appears from the above referred-to reports from your Department 
that it was the intention of the Department—though not carried 
forward into the invitations—to restrict awards to bidders whose 
products were on a qualified products list. We doubt that a lock 
box is the type of item which should be placed on a qualified products 
list. Furthermore, assuming that authority exists for establishing a 
qualified products list and that lock boxes should be included thereon, 
we think that all prospective bidders should be granted sufficient 
time to qualify their product before the initial invitation is issued. 
Cf. 38 Comp. Gen. 357. In that connection, we have held that where 
an invitation does not specifically request the furnishing of a qualified 
product, the award of a contract to a higher bidder on the basis of a 
product on a qualified products list instead of to a low bidder con- 
forming to the bid specifications is illegal and necessitates cancella- 
tion of the contract. 383 Comp. Gen. 109. 

It hag been urged by or on behalf of several bidders in letters to 
this Office that the approved sample requirement stems from the 
“practices” and “precedents” established by past procurements which 
are well known to those who have previously furnished the lock boxes. 
But the answer to this contention must be that the rules of competitive 
bidding require that a/7 bidders—including those who have not pre- 
viously competed for the furnishing of the item—be fully informed 
in the invitation of the requirements for consideration of the bid and 
of the bases upon which award will be made. 

As was stated in 36 Comp. Gen. 380, 384-385 : 


The purpose of statutes requiring the award of contracts to the lowest re- 
sponsible bidder after advertising is to give all persons equal right to compete 
for Government contracts, to prevent unjust favoritism, collusion, or fraud in 
awarding Government contracts, and to secure for the Government the benefits 
which flow from free and unrestricted competition. See United States v. Brook- 
ridge Farm, 111 F. 2d 461. To permit bidders to compete on equal terms, the 
invitation must be sufficiently definite to permit the preparaticn and evaluation 
of bids on a common basis. Bidders cannot compete on an equal basis as 
required by law unless they know in advance the basis on which their bids 
will be evaluated. B-128405, September 17, 1956. * * * 

See, also, 39 Comp. Gen. 282, 284; 38 id. 550; 37 id. 479, 481. In 
this connection, the Federal Property and Administrative Services 
Act of 1949, under subsection 303(b), 41 U.S. Code 253(b), expressly 
requires award to be made to that responsible bidder whose bid con- 
forms to the invitation and is most advantageous to the Government. 
By notice in the Federal Register dated March 17, 1959, 24 F.R. 1921, 
a general delegation was made to Executive agencies to use the pro- 
curement authority of that act and the Federal Procurement Regu- 


lations issued thereunder. Subsection 1-1.004 of the regulations (41 
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U.S. Code App.) provides that they shall apply to all Federal agencies 
except that they are not mandatory on the Department of Defense. 
The more pertinent provisions of the regulations relating to “Bid 
Samples,” 41 U.S. Code App. 1-2.202-4, are that: 


1-2.202-4 Bid samples. 

(a) Definition. The term “bid sample” means a sample required by the invi- 
tation for bids to be furnished by a bidder as a part of his bid to show the 
characteristics of a product offered in his bid. The term does not include any 
type of sample submitted after bid opening such as one submitted to evidence 
a manufacturer’s ability to produce. 

(b) Policy. Bidders shall not be required to furnish a bid sample of a product 
they propose to furnish unless there are certain characteristics of the product 
which cannot be described adequately in the applicable specification or purchase 
description, thus necessitating the submission of a sample to assure procurement 
of an acceptable product. It may be appropriate to require bid samples, for 
example, where the procurement is of products that must be suitable from the 
standpoint of balance, facility of use, general “feel,” color, or pattern, or that 
have certain other characteristics which cannot be described adequately in the 
applicable specifications. However, where more than a minor portion of the 
characteristics of the product cannot be adequately described in the specification, 
the product should be procured by nego‘ iation in accordance with section 1-3.210. 

(c) Justification. The reasons why acceptable products cannot be procured 
without the submission of bid samples shall be set forth and filed in the case 
file, except where such submission is required by the formal specifications 
(Federal, military, departmental, etc.) applicable to the procurement. 

(d) Requirements of invitation for bids. When bid samples are required, the 
invitation for bids shall (1) state the number and, if appropriate, the size of the 
samples to be submitted and otherwise fully describe the samples required, (2) 
state clearly the purpose for which the samples are needed and the requirements 
against which they will be tested or evaluated, and (3) include a provision in 
accordance with (e) below. Where sampies are not considered necessary and a 
waiver of the sample requirements of a specification has been authorized, a state- 
ment shall be included in the invitation for bids that notwithstanding the re- 
quirements of the specifications, samples will not be required. 

(e) Invitation for bids provision. When bid samples are required, a provision 
substantially as follows (modified, if appropriate, in accordance with (f) below) 
shall be included in the invitation for bids: 


BID SAMPLES 


(a) Bid samples, in the qnantities, sizes, etc., required for the items so indi- 
cated in this Invitation for Bids, must be furnished as a part of the bid and must 
be received before the time set for opening bids. Samples will be evaluated to 
determine compliance with the specifications or other requirements of this Invita- 
tion for Bids. 

(b) Failure of samples to conform to the requirements of this Invitation for 
Bids will require rejection of the bid. Failure to furnish samples by the time 
specified in the Invitation for Bids will require rejection of the bid, except that 
a late sample transmitted by mail may be considered under the provision for 
considering late bids, as set forth elsewhere in this Invitation for Bids. 

(c) Products delivered under any resulting contract shall conform to the ap- 
proved sample as to the characteristics for which the sample was required and 
shall conform to the specifications as to all other characteristics. 


In his letter of December 23, 1960, the former General Counsel] refers 
to our decision reported in 30 Comp. Gen. 179 in support of the propo- 
sition that the defects in Tayco’s samples affect quality and may not be 
waived. The samples submitted by Tayco apparently were not fur- 
nished for evaluation purposes under the invitations and, therefore, 
could not have affected the substance of Tayco’s bids which contained 
no deviations from the specifications. At the most, the samples must 
be considered as having been furnished for informational purposes 
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only. See 39 Comp. Gen. 878. The decision reported in 27 Comp. Gen. 
718, cited by the former General Counsel, is not applicable here since 
there is no indication that Tayco did not intend to furnish lock boxes 
in strict accordance with the specifications. Likewise, the decision re- 
ported in 34 Comp. Gen. 180 holding that samples required by the 
invitation to be furnished but which do not meet the specifications 
render the bid nonresponsive is not applicable here for obvious reasons, 

As appears from the foregoing, the controlling considerations here 
are that (1) no sufficient justification has been furnished as to why 
acceptable lock boxes could not be produced without requiring bidders 
to submit samples with their bids, (2) the invitations for bids did not 
contain an appropriate provision requiring the submission of samples 
and stating, among other things, that failure to furnish samples would 
require rejection of the bids, all as made mandatory on your Depart- 
ment by section 1-2.202-4 of the Federal Procurement Regulations, 
quoted above, and (3) in these circumstances, Tayco’s bids legally 
cannot be disregarded as not conforming to the advertised specifica- 
tions on the basis that approved samples were not timely submitted. 

Accordingly, we must conclude that the bids of Tayco Products, 
Inc., should be considered for award if proper in other respects. 


[B-144430] 
Bids—Telegraphic Modification—Late—Price Reduction 


The partial acceptance of a late telegraphic bid modification offering price re- 
ductions on all subitems in a two-item bid for furnishing clothing to a military 
agency, on the basis of a price reduction for the subitems for which the bidder 
was already the successful bidder, and rejection of that part of the telegraphic 
offer which would have displaced another low bidder on the remaining portion 
was proper under paragraph 2-305(a) of the Armed Services Procurement 
Regulation, which permits consideration of a late telegraphic bid modification 
received from an otherwise successful bidder which is favorable to the Govern- 
ment and will not prejudice other bidders, since the bidder by quoting separate 
prices for subitems under each item and by not specifying maximum or mini- 


mum quantities submitted a divisible bid for purposes of applying the price 
reduction. 


To the Secretary of the Army, February 20, 1961: 


We refer to a letter of November 9, 1960, with enclosures, from 
the Chief, Contracts Division, Office of the Deputy Chief of Staff 
for Logistics, requesting a decision regarding the protest of Man- 
chester Knitted Fashions, Inc., concerning the award of contracts 
DA-36-243-QM (CTM)-8058-T-60 and DA-36-243-QM(CTM)- 
8060-T-60. 

The Philadelphia Quartermaster Depot, by Invitation for Bids 
No. QM(CTM)-36-243-60-638, requested bids for furnishing a total 
of 156,800 men’s undershirts to four destinations under Item 1 and 


a total of 129,040 pairs of men’s drawers to two destinations under 
Item 2. 
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Paragraph 8(c) of the Terms and Conditions of the Invitation 
for Bids, Standard Form 30 (October 1957 Edition), provides as 
follows: 


(c) The Government may accept any item or group of items of any bid, 
unless the bidder qualifies his bid by specific limitations. Unless otherwise 
provided in the schedule, bids may be submitted for any quantities less than 
those specified; and the government reserves the right to make an award on 
any item for a quantity less than the quantity bid upon at the unit prices 
offered unless the bidder specifies otherwise in his bid. 

Manchester did not specify any maximum or minimum quantities 
for any of the individual destination subitems, but it did specify in its 
bid “Not less than 50,000 units on a combination of Items Nos. one 
and two.” By a telegram received at the Depot on April 7, 1960, 
Manchester reduced its quotations on all subitems but did not specify 
any quantity limitations. 

The bids received from four bidders were opened at 11 a.m., April 8, 
1960, and on the basis of the price reductions in the telegram of 
April 7, the contracting officer determined that Manchester was low 
bidder for the total of 129,040 units under Item 2 and for 96,800 units 
under Item 1. Faith Mills Corporation was low bidder for the re- 
maining 60,000 units under Item 1. 

By a telegram filed at the Western Union Office, Manchester, New 
Hampshire, at 10:11 a.m. and received at the Depot at 11:07 a.m., 
April 8, 1960, Manchester attempted to supersede its first telegram 
and to make further reductions in its quotations on all subitems. 
The second telegram did not specify any limitations on quantities. 

The manager of the Western Union Office, Manchester, New Hamp- 
shire, advised the contracting officer by letter dated April 26, 1960, 
that Western Union strives to deliver all telegrams within 60 minutes 
and while it is not inconceivable that the second telegram could have 
reached the Depot before bid opening, its delivery after an elapsed 
time of 56 minutes was within the period of normal handling. 

Paragraph 2-305(a) of the Armed Services Procurement Regu- 
lation provides that late telegraphic modifications of bids may be 
considered effective only if “lateness was due,solely to delay in tele- 
graphic transmission for which the bidder was not responsible; * * * 
provided, however, a modification received from an otherwise suc- 
cessful bidder which is favorable to the Government and which would 
not be prejudicial to other bidders shall be considered at any time 
that such modification is received.” 

The second telegram, if considered effective, would have resulted 
in Manchester’s being low bidder for the entire procurement, dis- 
placing Faith Mills for the 60,000 units on which it was low bidder 
at the bid opening. The contracting officer determined the lateness 
of the second telegram was not due solely to delay in telegraphic trans- 
mission and would have rejected the telegram in full except for the last 
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portion of Paragraph 2-305(a) of the Armed Service Procurement 
Regulation. Under that provision, the contracting officer accepted 
the modifications with respect to those subitems for which Man- 
chester was already the successful low bidder since no other bidder 
was prejudiced thereby, but he did not accept that portion of the 
telegram which would have been prejudicial to Faith Mills by re- 
placing it as low bidder for 60,000 units of Item 1. 

On May 4, 1960, the contracting officer awarded contract No. 
DA-36-243-QM (CTM)-8059-T-60 to Faith Mills for 60,000 units 
under Item 1 and awarded contract DA-36-243-QM (CTM)-8058- 
T-60 to Manchester for 96,800 units under Item 1. Contract DA- 
36-243-QM (CTM)-8060-T-60 for the total of 129,040 units under 
Item 2 was also awarded to Manchester. Both awards to Man- 
chester were based on the prices quoted in the second telegram. 

Manchester protested the awards, contending that it was inequita- 
ble for the Government to consider only part of its second telegram 
in making the awards. Manchester stated that its reduction in price 
was based on a recalculation of material prices and manufacturing 
costs and was submitted with the hope of getting the entire award. 
The contractor requested that the contract prices be based on his 
first telegram or that he be given the entire award at the lower 
prices contained in the second telegram. The contracting officer 
rejected the protest and pointed out that the Government had com- 
plied with the only quantity limitation in Manchester’s bid when 
it awarded contracts for more than 50,000 units of Items 1 and 2. 

Through its attorney, Manchester appealed the decision of the con- 
tracting officer, contending that the Government did not reserve the 
right to accept a late modification of a bid and that the late modi- 
fication should be rejected in full and not accepted in part. The 
General Counsel of the Quartermaster General’s Office denied the 
protest, stating that the bid as subsequently modified was clearly 
divisible. 

The limitation on consideration of late telegraphic modifications 
must be interpreted in the light of the purpose of the limitation. 
As stated in Leitman v. United States, 104 Ct. Cl. 324, the limitation 
was not for the benefit of bidders, but to prevent any bidder from 
obtaining an unfair advantage. If the Government elects to con- 
sider a telegraphic modification received from a low bidder after bid 
opening, the low bidder cannot complain nor can the other bidders, 
because their relative standings are not affected. There can be no 
possible reason why a low bidder connot voluntarily decrease the 
amount of his bid. 

The question, therefore. is whether the bid and the subsequent 
modifications referred to the total procuremeft, as the contractor 
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contends, or whether the prices quoted for each subitem were divisible. 
On the basis of our examination of Manchester’s bid and its two tele- 
grams containing price reductions, we are of the opinion that the 
prices quoted are divisible. Manchester’s bid quoted separate prices 
for four subitems under Item 1 and for two subitems under Item 2. 
Although afforded an opportunity to specify maximum or minimum 
quantities for each item and to bid on an “all or none” basis, Man- 
chester did not do so. Instead, it merely specified that it would ac- 
cept award for not less than 50,000 units on a combination of Items 
1 and 2. Both telegrams quoted separate price reductions for each 
subitem and neither contained a statement regarding quantity. Al- 
though it is probably true that Manchester submitted the modifications 
with the hope of obtaining an award for the total amount, it did not 
indicate at any time prior to award that it would not accept an 
award for less than the total amount. Manchester has no basis for 
protesting that the awards were not in accordance with its bid since 
the awards for a combined total of 225,840 units of Items 1 and 2 far 
exceeded the minimum of 50,000 units specified in the bid. 

Accordingly, it is our opinion that the Government was justified 
in accepting the voluntary reductions in the second telegram for 
those items on which Manchester was low bidder, and we would not 
be warranted in recommending or approving the contract modifica- 
tions requested by the contractor. 

The enclosures with the letter of November 9, 1960, are returned. 


[B-144597] 


Bids—Bid Bond—Failure To Submit—Waiver 


Where evidence independent of that of a bidder establishes that a proper bid 
bond was obtained in time for submission with a bid but due to inadvertence 
the bond was left, prior to the time scheduled for opening, on the desk of 
Government official in the bid opening office and that during the time prior to 
discovery of the bond the bidder did not have access to the room in which the 
bond was left, such evidence substantiates that the failure to timely submit 
the bond was not due to any lack of financial responsibility on the part of the 
bidder and that the bidder did not have any election after bid results were 
known to make his bid responsive or not so that the reasons for the rule 
against waiver of the bond requirement are not present; therefore, in such 
circumstances, the bid may be considered as having been submitted with a bond. 


To Francis W. Marks, February 20, 1961: 

Reference is made to your protest on behalf of Leonard Rugo, Inc., 
against the award of the contract made to Wexler Construction Com- 
pany, Inc., under Invitation for Bids No. ENG-19-016-61-22 for the 
construction of barracks, consolidated mess and administration, and 
storage buildings at Fort Devens, Ayer, Massachusetts. 

The invitation, as amended, provided that the bids received would 
be publicly opened at 2:00 p.m. on November 22, 1960, in the office of 
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the Area Engineer, U.S. Army Corps of Engineers, New England 
Division, Portland, Maine. Paragraph 5 of the invitation, Standard 
Form No. 20, provides: 


Bid Bond on U.S, Standard Form No. 24 in a penal sum of not less than 20% 
of the bid price or in a penal sum of $3,000,000, whichever is the lesser amount, 
will be required with each bid if the bid price is in excess of $2,000. Failure to 
submit Bid Bond with bid will cause bid to be rejected. 


Eighteen bids were received in response to the invitation and of 
these the bid of Wexler Construction Company, Inc., was the ap- 
parent low bid on all items. The bid of Leonard Rugo, Inc., was the 
apparent second low bid. A review of the bid of the Wexler Con- 
struction Company, Inc., at the bid opening desk disclosed that 
although the bid stated on page 2 thereof (Standard Form 21) that 
there was enclosed a bid guarantee consisting of a bid bond issued by 
The Travelers Indemnity Company in the amount of 20 percent of 
the attached bid, the bond was not with the bid nor was it contained 
in the envelope received at the bid opening desk. It was decided, 
nevertheless, that the bid should be read, and it was publicly read. 

The contracting officer (the Area Engineer) determined that since 
the Wexler bid was not accompanied by a bid bond at the time set 
for the opening of the bids, the bid had to be rejected in accordance 
with rulings of this Office such as 38 Comp. Gen. 532 and 39 7d. 827, 
which are also referred to in your letter of January 10, 1961. The 
Wexler Construction Company, Inc., protested the determination by 
the contracting officer and, on the basis of the facts and circumstances 
appearing, the Office of the Chief of Engineers determined that the 
bid should be considered responsive. Accordingly, the bid of the 
Wexler Construction Company, Inc., was accepted on December 30, 
1960. 

The facts and circumstances surrounding the bid bond of the Wexler 
Construction Company, Inc., as hereinafter set forth are supported 
by affidavits of a representative of The Travelers Indemnity Com- 
pany, representatives of the Wexler Construction Company, Inc., and 
several Government employees of the Portland Area Office. 

At approximately 1:00 p.m. on November 22, 1960, Mr. Richard J. 
Warner, a representative of the Wexler Construction Company, Inc., 
arrived at the Portland Area Office and requested to see the Area 
Office Engineer, Mr. Omer F. Gagnon, who was not available to see 
him at the time. Mr. Warner requested the use of a telephone and he 
was allowed to use it. Mr. Warner then left the office, stating that he 
would return prior to the bid opening time. He returned to the Area 
Office at approximately 1:40 p.m., at which time he saw the Area 
Office Engineer and requested to be allowed to use the telephone. The 
Area Office Engineer, being unable to find a telephone not in use at a 
vacant desk, allowed Mr. Warner to use the telephone on his desk. 
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While Mr. Warner was seated at his desk using the telephone, the 
Area Office Engineer stood by his secretary’s desk and continued 
dictating to her. Shortly before 2:00 p.m., he turned to Mr. Warner 
and advised him that he should get his bid in as the bid opening time 
was drawing near. The Area Office Engineer and his secretary saw 
Mr. Warner, as he was inserting documents in an envelope, look over 
the desk, which was covered with numerous papers, and look repeat- 
edly on the floor as if something was missing. Mr. Warner sealed the 
envelope, left without saying anything and presented the bid at the 
bid opening desk where it was duly time-stamped in at 1:59 p.m. The 
Wexler bid was then taken to the bid opening room by an employee 
of the Area Office and handed to the Custodian of Bids prior to open- 
ing. The bid was recorded as bid No. 18 and was the last bid received. 

At the appointed time the bids received were opened in the num- 
bered order, the Wexler bid being last. The Area Office Engineer’s 
secretary attended the bid opening to tabulate data, while he pro- 
ceeded with work at hand at his desk but he did occasionally look into 
the bid opening room. Mr. Warner left the Area Office immediately 
after the conclusion of the public bid opening and did not mention to 
any Government personnel anything concerning the bid bond. It 
appears possible, however, that he was not in fact aware that the bid 
bond was missing, since the contracting officer states there was no 
public announcement at the opening as to the absence of the bond. 
After the opening of the bids the Area Office Engineer went to the 
bid opening room and discussed the bids with the Area Counsel. He 
was advised that a bid bond had not been submitted with the Wexler 
bid. Remembering that Mr. Warner was searching for something 
while at his desk prior to sealing the Wexler bid, he returned to his 
office and looked on the floor and the desk and found a bid bond on 
his desk intermingled with various correspondence. He immediately 
called in the Area Engineer and the Chief, Construction Division, 
and advised them of the discovery. The bid bond was turned over 
to the Area Counsel. Employees of the Area Office state that Mr. 
Warner left the office immediately after the bid opening and that 
there is no evidence that any person other than Government person- 
nel were in the Area Office Engineer’s office between 2:00 p.m. and 
the time when the bid bond was found. 

The bid bond (Standard Form 24) is dated November 22, 1960, 
refers to the instant invitation with the Wexler Construction Com- 
pany, Inc., as principal and The Travelers Indemnity Company as 
surety, and is in a penal amount equal to 20 percent of the bid. The 
bond is signed for the surety company by George W. McCarthy as 
Attorney-in-Fact. Mr. McCarthy, in an affidavit dated December 
20, 1960, avers that the bond was executed by him and was delivered 
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by him to the office of the Wexler Construction Company, Inc., 118 
Needham Street, Newton Highlands, Massachusetts, before 9:00 a.m. 
on November 22, 1960. 

Prior to the decision of February 5, 1959, 38 Comp. Gen. 532, the 
failure of bidders to submit bid bonds when required by an invitation 
could be waived by contracting officers if failure was due to inadvert- 
ence or other excusable cause not related to the bidder’s ability to 
secure the bond. That decision held that effective 60 days thereafter 
noncompliance with the requirements of an invitation concerning the 
submission of a bid bond would require rejection of a bid as nonre- 
sponsive. This rule has been consistently followed since. 

* However, it is pertinent to note the reasons for abandonment of 
the earlier rule. One of the objections to the prior rule was the difli- 
culty of determining objectively whether the failure to furnish a bid 
bond on time was due to inadvertence or other excusable cause, and 
not due to any lack of financial responsibility on the part of the bid- 
der. In the usual case, inadvertence could not be established by evi- 
dence independent of that furnished by the bidder himself. Simi- 
larly, the bidder’s ability to secure a bid bond was sometimes enhanced 
by the bid results, making it difficult to determine whether he could 
or could not have secured such a bond prior to opening. In the in- 
stant case, the statements of responsible Government personnel estab- 
lish conclusively that a proper bid bond was in fact obtained in time 
for submission with the bid and that its failure to be submitted with 
the bid was due to inadvertence. 

The second basic objection to the rule followed prior to 38 Comp. 
Gen. 532 was the opportunity it afforded bidders to obtain “two bites at 
the apple” by deciding after bid results were known whether or not 
to make a bid responsive by submitting the required bid bond. In 
the present case, the opportunity for such choice was not present since 
it is established by the statements of Government personnel that the 
bond referred to in the Wexler bid was accidentally left prior to 
bid opening time on the desk of a Government official in the Office of 
the Area Engineer where bids were to be opened. It is further es- 
tablished that the bond remained continuously on the desk until its 
discovery about an hour after the beginning of bid opening and that 
no representative of the bidder or person other than Government 
personnel had access to the desk in the interim. 

It is clear, therefore, that the objections which led to the adoption 
of the rule in 38 Comp. Gen. 532 are not present in the instant case. 
In such circumstances, we believe it properly may be concluded that 
for all practical purposes the Wexler bid was accompanied by a bond 
as required and we would not feel justified in directing cancellation 
of the award which was made to Wexler. 

Your protest against that award is accordingly denied. 
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[B-144276] 


Military Personnel—Naval Reserve Service—Reservists 
Appointed as Midshipmen 


The appointment of an enlisted member of the Naval Reserve as a midshipman 
in the Naval Reserve, as distinguished from an appointment as midshipman or 
cadet to one of the military academies, merely continues the member in the 
Naval Reserve and does not make him a member of any other naval or military 
organization within the meaning of section 4 of the Naval Reserve Act of 1938, 
52 Stat. 1176, which prohibits membership of Naval Reserve members in any 
other naval or military organization. 


The acceptance by an enlisted member of the Naval Reserve of an appointment 
as midshipman in the Naval Reserve on September 16, 1946, terminated the mem- 
ber’s enlisted status, even though a certificate of discharge was not issued to 
the member, in view of the prohibition in regulations promulgated pursuant to 
section 9 of the Naval Reserve Act of 1938, 52 Stat. 1177, against the appoint- 
ment of enlisted Naval Reserve members as midshipmen in the Naval Reserve 
while retaining their enlisted status, which regulations are valid statutory reg- 
ulations having the force and effect of law; and, therefore, the member may not 
have included, in the computation of service for basic pay purposes, the Naval 
Reserve enlisted service which was served concurrently with service as a 
midshipman. 


The issuance of a discharge certificate to an enlisted member of the Naval Re- 
serve for the purpose of retroactively changing the date of discharge to the day 
prior to the date of the member’s appointment as midshipman in the Naval 
Reserve does not change the member’s rights in any way because, under the 
statutory regulations which barred enlisted members in the Naval Reserve from 
appointment as midshipmen in the Naval Reserve while retaining their enlisted 
status, acceptance of an appointment as midshipman terminated the member's 
enlisted status. 


Increases in military officers’ pay accounts by reason of credit for enlisted Naval 
Reserve service concurrently with service as midshipmen in the Naval Reserve 
are contrary to statutory regulation and should be discontinued; however, in 
view of hardship which may result from retroactive adjustment of the pay 
accounts, collection action will not be pressed if there is an administrative deter- 
mination that validating legislation will be sought in the current session of 
Congress. 

To the Secretary of the Navy, February 23, 1961: 

Reference is made to letter of October 14, 1960, from the Assistant 
Secretary of the Navy (Personnel and Reserve Forces) requesting a 
decision whether certain service in the United States Naval Reserve 
may be incluced in the computation of service for basic pay purposes. 
The service in question is stated to be inactive enlisted service in the 
United States Naval Reserve of members appointed midshipmen, 
United States Naval Reserve, but who were not discharged from their 
enlisted status at the time they were so appointed. The request has 
been assigned submission No. SS—N-536 by the Department of De- 
fense Military Pay and Allowance Commi‘ tee. 

It is stated that Lieutenant Commander James D. Kearny, USN, 
enlisted as AS, V-12, USNR, on December 13, 1943, enlisted service 
No. 449 48 93, and immediately was placed on inactive duty. He re- 
ported for active duty on March 1, 1944. On June 22, 1946, he was 
discharged. On June 23, 1946, he reenlisted, as AS, V-6, USNR, 
and was immediately issued orders to inactive duty. On September 
16, 1946, he was appointed a midshipman in the U.S, Naval Reserve 
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and reported for duty at the U.S. Naval Reserve Officers’ Training 
Corps Unit, Yale University, New Haven, Connecticut. Such ap- 
pointment was made under authority contained in the act of August 
13, 1946, 60 Stat. 1057, 10 U.S.C. 6903(a). It is stated that he was 
not discharged from his enlisted status at that time. 

The statement that the member was not discharged apparently re- 
fers to the fact that no formal discharge action was taken at the time 
he was appointed a midshipman. In that connection it may be stated 
that even without considering the regulations applicable to such cases, 
we would have grave doubt that the member’s enlisted status in the 
Naval Reserve continued after his appointment as a midshipman in 
the Naval Reserve. The appointment as midshipman—unless desig- 
nated as temporary (compare 23 Comp. Gen. 939)—would seem to 
have terminated his enlisted status without regard to the regulations. 
But however that may be, his status seems to be clearly fixed by such 
regulations. Paragraph 405(8), Regulations for Administration and 
Training, Naval Reserve Officers’ Training Corps, 1946, provides as 
follows: 


* * * No member of the active personnel of the Army, Navy, Marine Corps, 
or Coast Guard, or member of Reserve or National Guard components shall be 
eligible for enrollment as a regular student (midshipman, U.S. Naval Reserve) 
in NROTC while retaining his status in the other organization. No com- 
missioned officer, Regular or Reserve, of any service is eligible. Enlisted mem- 
bers of the Naval Reserve and Marine Corps Reserve may be enrolled as Con- 
tract Students. 


On June 16, 1947, Commander Kearny accepted an appointment 
as ensign, U.S. Navy. An administrative entry was made in his 
enlisted service record on January 27, 1949, to the effect that his 
enlisted status terminated on June 6, 1947 (which date is stated to be 
technically incorrect, since he accepted the appointment on June 16, 
1947, to rank from June 6, 1947); that he had been appointed as 
ensign, U.S. Navy; and that his enlisted status at the time of his ap- 
pointment as ensign was SR, V-6, USNR. In the Register of Com- 
missioned and Warrant Officers of the U.S. Navy and Marine Corps 
and Reserve Officers on Active Duty dated January 1, 1960, Com- 
mander Kearny’s pay entry base date is indicated as December 13, 
1943, (page 155, line 12), and he is presently in receipt of basic pay 
(over 16 years) at the rate of $610 per month. It is reported that on 
June 2, 1960, the Bureau of Naval Personnel administratively estab- 
lished a new pay entry base date of September 1, 1944. This change is 
stated to have been made so as to exclude credit for his service as mid- 
shipman, U.S. Naval Reserve. However, pending resolution of the 
matter, the Comptroller of the Navy has advised the disbursing officer 
to make no adjustments of the member’s pay record. 

In view of the fact that Commander Kearny was an enlisted mem- 
ber of the U.S. Naval Reserve at the time he was appointed a midship- 
man in the U.S. Naval Reserve on September 16, 1946, and his enlisted 
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status was not terminated administratively until long after he was 
commissioned an ensign in the United States Navy, the following 
questions are submitted for consideration : 


1. Since the member was not appointed a midshipman to one of the military 
academies, but was appointed a midshipman in the U.S. Naval Reserve, did such 
an appointment make him a member of any other naval or military organization 
as contemplated in Section 4 of the Naval Reserve Act of 1938? 

2. May the member include, in the computation of service for basic pay pur- 
poses, the U.S. Naval Reserve enlisted service (September 16, 1946, to June 15, 
1947) which he served concurrently with service as a Midshipman U.S. Naval 
Reserve? 

38. Would the answer to question 2 be different if an administrative discharge 
certificate were to be issued at this time to Lieutenant Commander Kearny for 
the purpose of retroactively changing the date of discharge from his Naval 
Reserve enlistment to September 15, 1946, the day prior to the date he was 
appointed Midshipman, U.S. Naval Reserve? 

4. If the dual enlistment/midshipman service cannot be included in the 
computation of service for basic pay purposes must Lieutenant Commander 
Kearny’s pay account be adjusted retroactively to June 16, 1947, to recoup the 
difference in pay down through the years? Or, in view of the erroneous 
interpretations of law and regulations by an officer or offices of the government, 
may it be adjusted currently and prospectively to merely revise his pay entry 
base date appropriately without any retroactive checkage of pay? 


Paragraph H-1102, Bureau of Naval Personnel Manual, 1942 
Edition, provided that the Naval Reserve, as established by the Naval 
Reserve Act of 1938, 52 Stat. 1175, now 10 U.S.C. 6330(a), is a compo- 
nent part of the United States Navy and consists of the Fleet Reserve, 
the Organized Reserve, the Volunteer Reserve and the Merchant 
Marine Reserve. 

Section 3A of the Pay Readjustment Act of 1942, as amended, 
37 U.S. Code 103a, Supplement V, 1940 Edition, provided in pertinent 
part as follows: 


In computing the service for all pay purposes of persons paid under the pro- 
visions of section 101, 103, 108, or 109 of this title, such persons, in addition to 
the time required to be credited by the sections under which they are paid, 
shall be credited with full time for all periods during which they were enlisted 
* * * in the Naval Reserve Force, Naval Reserve * * * 

Under the terms of the above-quoted section, the officer here in- 
volved would appear to have been entitled to have his period of 
inactive enlisted Reserve service counted for pay purposes, if his 
appointment as midshipman in the Naval Reserve did not terminate 
his enlisted Reserve status. 

Section 22 of the act of March 4, 1925, 48 Stat. 1276, now 10 U.S.C. 
6901(a), provided for the establishment of a Naval Reserve Officers’ 
Training Corps to be established and operated under such regulations 
as the President may prescribe. 

The act of August 13, 1946, 60 Stat. 1057, provided for the estab- 
lishment of a naval and Marine Corps officer candidate training pro- 
gram supplementary to existing programs, to be administered by the 
Secretary of the Navy in accordance with the provisions of that act 
and with such regulations as the President may prescribe. Section 
3(a) of that act, 10 U.S.C. 6904(a), authorized the Secretary of the 
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Navy to enroll in the training program any person (1) who, on May 
1, 1946, was a member of the Naval Reserve Officers’ Training Corps 
or (2) who subsequent to such date may be admitted to such Corps 
and who will not be more than 25 years of age on July 1 of the calen- 
dar year in which eligible for appointment to commissioned ranks 
pursuant to subsection 6(a), 10 U.S.C. 6904(d). Upon enrollment, 
such persons were to be appointed midshipmen in the Naval Reserve. 

In 32 Comp. Gen. 548, cited in your submission, we held that, 
quoting from the syllabus : 


Service in the Reserves during a period in which the member concurrently 
held the status of cadet or midshipman at one of the military academies may 
be counted, under section 202 of the Career Compensation Act of 1949 and the 
Armed Forces Reserve Act of 1952, for basic pay purposes with the exception of 
Naval Reservists appointed to one of the academies prior to January 1, 1953, 
whose Reserve status was automatically terminated by such appointment under 
section 4 of the Naval Reserve Act of 1988, which prohibits Naval Reservists 
from being members of any other military organization, however, the pro- 
hibitory provisions of the said statute for Naval. Reservists was repealed by 
the Armed Forces Reserve Act of 1952, effective January 1, 1953. 


In 23 Comp. Gen. 939, also cited in your submission, we said, again 
quoting from the syllabus, that : 


While under section 3A of the Pay Readjustment Act of 1942, as amended, 
Naval Reserve officers may not count prior service as midshipmen (temporary) 
of the Naval Reserve for longevity pay purposes, their active service as mid- 
shipmen does not preclude the counting as Naval Reserve enlisted service of 
a concurrent period during which their enlisted status was retained in ac- 
cordance with the regulation governing the appointment of enlisted men as 
midshipmen (temporary). 


The matter of midshipman service in the Naval Reserve was dis- 
cussed in B-138442, dated April 22, 1959, where it was pointed out 
that the counting of midshipman service in the military service acad- 
emies is specifically barred by law in computing length of service of 
officers for any purpose, even though such service actually is a part of 
a career of active military service. Viewing that prohibition in the 
light of the fact that midshipman service in the Naval Reserve is not 
specifically mentioned among the periods of creditable service listed 
in section 202 of the Career Compensation Act of 1949, 63 Stat. 807, 
37 U.S.C. 233, it was concluded that there is no authority to count 
such service in the computation of basic pay. 

Section 4 of the Naval Reserve Act of 1938, 52 Stat. 1176, pro- 
hibited members of the Naval Reserve from being members of any 
other naval or military organization. Those cases holding that mid- 
shipman or cadet service at a service academy and simultaneous 
membership in the inactive Naval Reserve were within that prohibi- 
tion or the similar provision contained in the act of February 28, 
1925, were based on a recognition of the fact that not only cadets, but 
midshipmen as well, belong to organizations which are not a part of 
the Naval Reserve. See 26 Comp. Gen. 455, 32 id. 548, 35 zd. 202. 
Those decisions are not for application as far as the matter involved 
in question 1 is concerned, since Commander Kearny was appointed 
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a midshipman in the Naval Reserve and consequently continued to 
be a member of that organization. Question 1 is answered in the 
negative. 

Section 9 of the Naval Reserve Act of 1938, 52 Stat. 1177, provides 
that the Secretary of the Navy shall prescribe all necessary and 
proper regulations, not inconsistent with the provisions of the act 
for the recruiting, organization, government, administration, train- 
ing, inspection and mobilization of the Naval Reserve. Section 1 of 
the act of August 13, 1946, 10 U.S.C. 6903(a), provides that the 
officer candidate training program established by the act shall be 
administered by the Secretary of the Navy in accordance with the 
provisions of that act. 

The 1946 regulations quoted above apparently were promulgated 
pursuant to the above statutory authority and we find no basis to 
question their validity. It is well established that valid statutory 
regulations have the force and effect of law, are general in their 
application, and may no more be waived than the provisions of law 
on which they are based. See 31 Comp. Gen. 193 and decisions there 
cited. The quoted regulations are similar in force and effect to the 
prohibition contained in section 4 of the 1938 act, as far as the problem 
here involved is concerned, and the rule stated in 26 Comp. Gen. 
455 thus requires a negative reply to question 2. 

Since enlisted men of the Naval Reserve were barred by a statutory 
regulation from appointment as midshipmen, U.S. Naval Reserve, 
while retaining their enlisted status, Commander Kearny’s accept- 
ance of an appointment as midshipman in the Naval Reserve termi- 
nated his status as an enlisted man in that organization and the issu- 
ance of a certificate of discharge changing his discharge to the date 
prior to date of his appointment as a midshipman would not change 
his rights in any way. Question 3 is answered in the negative. 

With respect to the fourth question, your attention is invited to 
the fact that the decision in 26 Comp. Gen. 455 was made on January 
7, 1947, only shortly after Commander Kearny’s appointment as a 
midshipman, and that the principle on which that case was based was 
well established at that time. See 25 Comp. Gen. 241, id. 313. The 
regulations governing his rights are clear and free from ambiguity. 
Similar regulations barring Naval Reservists from membership in 
the Naval Reserve Officers’ Training Corps have been in effect for a 
number of years. See paragraph 401(4) of the Naval Reserve Offi- 
cers’ Training Corps Regulations, November 1935. In the circum- 
stances, the conclusion is required that any increase in pay on account 
of service in the Naval Reserve during the period the officer was a 
midshipman is not authorized under the law and should be discon- 
tinued. Increases in pay already credited in his pay account for 
such service likewise were unauthorized. 
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Since it is indicated that this case is but one of many similar cases 
and considering that hardship may result in numerous cases from 
the adjustment of the pay accounts involved retroactively for several 
years, we will not press collection action in this type of case except 
where the interest of the Government requires such an action (as 
in cases of separation from the service) if it be administratively 
determined that legislation will be sought in the current session of 
Congress to validate any such erroneous credits. It is assumed that 
the current pay will be adjusted as soon as possible in all cases of 
this type. Please advise us promptly whether legislative relief will 
be sought with respect to the erroneous payments already made to 
the officers involved. 


[B-144942] 


Boards, Committees and Commissions—Statutory Creation 
Authority Requirement 


The requirement in the act of March 4, 1909, 31 U.S.C. 673, that the creation of 
advisory boards and commissions be authorized by law before public moneys 
may be used to pay expenses and compensation to the members of such boards, 
is satisfied by general or specific authority for the performance of functions 
or duties by boards and commissions if such functions or duties can be per- 
formed only, or performed best, by such groups; therefore, the authority in 
section 5 of the act of August 28, 1937, 43 U.S.C. 118le, for the Secretary of 
the Interior to consult with private individuals in the administration of re- 
vested lands may be regarded as authority for the establishment of advisory 
boards so that payment of per diem and travel expenses to the board members 
would not contravene the prohibition in the 1909 act. 


To the Secretary of the Interior, February 23, 1961: 

On January 30, 1961, your reference G-60-1101.19, the Adminis- 
trative Assistant Secretary of the Interior requested our decision 
whether you may issue regulations providing for the payment of per 
diem and travel expenses to members of boards set up to advise you 
upon the administration of the act of August 28, 1937, 50 Stat. 874, 


43 U.S.C. 1181a-f. 
Section 5 of that act, 43 U.S.C. 1181e, provides in part: 


The Secretary of the Interior is authorized to perform any and all acts and 
to make such rules and regulations as may be necessary and proper for the pur- 
pose of carrying the provisions of sections 1181la-1181f of this title iuto full 
force and effect. The Secretary of the Interior is further authorized, in formu- 
lating forest-practice rules and regulations, to consult with the Oregon State 
Board of Forestry, representatives of timber owners and operators on or con- 
tiguous to said revested and reconveyed lands, and other persons or agencies 
interested in the use of such lands. 


The Administrative Assistant Secretary says: 


For over two decades Secretaries of the Interior have utilized advisory boards 
in exercising the authority for consultation which the statutory provision quoted 
above confers. On July 9, 1938, the Secretary of the Interior approved the 
establishment of an O & C Advisory Board. Ten years later, on July 27, 1948, 
‘the Secretary of the Interior reconstituted the O & C Advisory Board and 
created District O & C Advisory Boards. 
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We are in the process of converting our Departmental Orders to manual 
format. Enclosed is a draft copy of manual material concerning O & C Advisory 
Boards. Members of the O & C Advisory Board and of the District O & C 
Advisory Board have served without compensation and without payment of per 
diem and travel expenses incident to their attendance at meetings of these 
bodies. We wish to continue to have the members serve without compensation 
but wish to provide for the payment of per diem and travel expenses. 


The question concerning the payment of per diem and travel ex- 
penses arises out of the prohibition contained in section 9 of the act 
of March 4, 1909, 35 Stat. 1027, 31 U.S.C. 673. That act provides in 
pertinent part: 


No part of the public moneys, or of any appropriation made by Congress, shall 
be used for the payment of compensation or expenses of any commission, council, 
board, or other similar body, or any members thereof, or for expenses in con- 
nection with any work or the results of any work or action of any commission, 
eouncil, board, or other similar body, unless the creation of the same shall be or 
shall have been authorized by law; nor shall there be employed by detail, here- 
after or heretofore made, or otherwise personal services from any executive 
department or other Government establishment in connection with any such 
commission, council, board, or other similar body. 


That provision does not necessarily require that commissions, coun- 
cils, boards, and other such bodies be specifically established by statute. 
16 Comp. Dec. 278 ; id. 424, 27 Op. Atty. Gen. 432. General or specific 
authority to perform functions or duties is sufficient to allow payment 
of the expenses of boards, commissions, etc., if such duties or functions 
can be performed only by such a group or if it is generally accepted 
that such duties can be performed best by such a group. 31 Comp. 
Gen. 454; 11 id. 495. 

In view of the authority contained in the above-quoted provision 
of the act of August 28, 1937, whereby you are specifically authorized 
to consult with private individuals and agencies who have an interest 
in the administration of the revested land, and in view of the long- 
established practice of consulting with such individuals through an 
advisory board or a number of advisory boards, we feel that the au- 
thority given you in the 1937 act may be interpreted as authorizing 
you to establish the various O & C Advisory Boards. 

Therefore, payment of per diem and travel expenses under section 
5 of the Administrative Expenses Act of 1946, 60 Stat. 808, as 
amended, 5 U.S.C. 73b-2, to members of such boards while away from 
their homes or regular places of business incident to attendance at 
board meetings is not prohibited by the act of March 4, 1909. 

Your submission is answered accordingly. 


[B-130148] 


Civilian Personnel—Overseas Employees—Back Pay Upon 
Restoration to Duty—Foreign Post Differential 
A foreign post differential received by an overseas employee at the time of an 


unwarranted or unjustified removal from the service being essentially of the 
same character and based on the same authority as the territorial post 
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differential which was held in Vitarelli v. United States, Ct. Cl. No. 283-59, 
decided June 8, 1960, to be properly for inc!usion in a back pay award under 
the act of August 26, 1950, 5 U.S.C. 22-1, is for inclusion in a back pay award 
under section 6(b)(3) of the act of August 24, 1912, as amended, 5 U.S.C. 
652(b) (3S). 386 Comp. Gen. 560 and B-130148, January 31, 1958, overruled. 


Under section 6(b) (3) of the act of August 24, 1912, as amended, which estab- 
lishes the measure of back pay as “compensation at the rate received on the 
date of removal * * * for the period for which he received no compensation 
with respect to the position from which he was removed * * * less any amounts 
earned by him through other employment during such period * * *,” allowance 
for hotel, restaurant, travel, and other expenses incurred in connection with 
the successful appeal of a separation before the Civil Service Commission, as 
well as the excess cost of living at the place of interim employment over what 
the cost would have been at the former employment place, is neither expressly 
nor impliedly authorized to be considered either as credits to compensation or 
as debits against earnings from other employment. 


With respect to whether employees erroneously separated from the service have 
a duty to mitigate damages, the Court of Claims in Schwartz v. United States, 
Ct. Cl. No. 513-57, decided March 2, 1960, indicated that both the act of August 
26, 1950, 5 U.S.C. 22-1, and the act of August 24, 1912, as amended, contemplates 
that a person claiming back pay for a period of removal was under an obligation 
to make a reasonable effort to secure other employment and that the amount 
earned, or with reasonable effort might have been earned, be deducted from the 
total amount of compensation otherwise payable under the back pay statutes. 


To Charles J. Smith, February 24, 1961: 


We refer to your letters of December 21, 1960, and January 25, 1961, 
requesting, among other things, further consideration of your claim 
for the inclusion of a foreign post differential as part of back pay in 
connection with a period of separation from service. 

Our records show that you were separated in a reduction in force on 
December 21, 1955, from a position with the Department of the Army 
on Okinawa, and that, as a consequence of your appeal to the Civil 
Service Commission, you were restored to duty on May 2, 1956. You 
were administratively paid the basic compensation of your position 
for the period of separation but not the foreign post differential which 
you were receiving at the time of separation, and the question of your 
entitlement to that item was submitted here by a disbursing officer for 
our decision. In line with the decision of the United States Court of 
Claims in Kalv v. United States, 128 Ct. Cl. 207, we held in our deci- 
sion of February 1, 1957, published at 36 Comp. Gen. 560, that the 
differential, which is payable under Executive Order No. 10000, dated 
September 16, 1948, at places of employment overseas involving ex- 
traordinarily difficult living conditions, excessive physical hardship, or 
notably unhealthy conditions, was not properly payable for the period 
of separation because you were not present at the overseas post during 
such period. We sustained that decision in our decision B-130148 of 
January 31, 1958, to you. 

In connection with a suit involving the back pay provisions of the 
act of August 26, 1950, 5 U.S.C. 22—1, a majority of the Court of 
Claims held in Vitarelli v. United States, Ct. Cl. No. 283-59, decided 
June 8, 1960, referred to in your letter, that the territorial post dif- 
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ferential authorized by the Executive order cited above should be in- 
cluded in the amount of compensation plaintiff “would normally have 
earned * * * at the rate he was receiving on the date of suspension or 
termination * * *” (quoting from the 1950 statute). 

The foreign post differential is essentially of the same character and 
stems from the same authority as the territorial post differential con- 
sidered in the Vitarelli case; and, furthermore, the measure of back 
pay under the 1950 statute and under section 6(b) (3) of the act of 
August 24, 1912, as amended, 5 U.S.C. 652(b) (3), applicable in your 
case, is essentially the same. Consequently, in light of the Vitarelli 
case, we now hold that the foreign post differential properly is for 
inclusion in your back pay and our decision in 36 Comp. Gen. 560, as 
affirmed in decision of January 31, 1958, is reversed. Appropriate 
action will be taken by our Claims Division to process the claim for 
payment after such further development as may be necessary. 

You also request allowance of certain collateral items discussed in 
your letter of December 6, 1957, to us, namely, hotel, restaurant, travel- 
ing, and other expenses incurred in connection with the appeal of your 
separation before the Civil Service Commission, and the excess of the 
cost of living at the place of interim employment [Guam] over what 
the cost would have been on Okinawa. Section 6(b) (3) of the 1912 
act, as amended, swpra, establishes the measure of back pay as “com- 
pensation at the rate received on the date of removal * * * for the 
period for which he received no compensation with respect to the posi- 
tion from which he was removed * * * less any amounts earned by 
him through other employment during such period * * *.” Those 
provisions neither expressly nor impliedly authorized consideration of 
the collateral items mentioned, either as credits to compensation or as 
debits against earnings from other employment. Consequently, even 
if established by documentation, no basis exists for the allowance of 
those items. 

Concerning the assertion in your letter of December 6, 1957, that 
you were under no duty to seek other employment in order to mitigate 
the damages occasioned by your erroneous separation, we direct your 
attention to Schwartz v. United States, Ct. Cl. No. 513-57, decided 
March 2, 1960, in which the Chief Judge, speaking for a majority of 
the Court of Claims, indicated that both the act of August 26, 1950, 
supra, and the Lloyd-LaFollette Act (act of August 24, 1912, as 
amended supra), contemplated that one claiming back pay for a 
period of removal was under obligation to make a reasonable effort to 
secure other employment, and that the amount the claimant earned, 
or with reasonable effort might have earned, be deducted from the 
total amount of compensation that would otherwise be paid under the 
back pay statutes. 
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[[B-144373] 


Travel and Transportation—Government Transportation— 
Use of Other Services—Reimbursement 


Travel orders which authorize an overseas employee to return to the United 
States by an indirect route are to be construed as indicating an administra- 
tive intent to restrict reimbursement to the constructive cost of direct ocean 
travel, either surface or air; therefore, upon a showing that Government trans- 
portation via Military Sea Transportation Service vessel was available for 
return travel by direct route at the time the employee elected to travel by 
indirect route at personal expense, the employee may be reimbursed on the 
basis of the established MSTS charge that would have been sustained by the 
employing agency had the employee and dependent traveled by direct route 
plus an amount for miscellaneous travel expenses and per diem for construc- 
tive travel time by direct route. 


In view of the conversion of the Military Sea Transportation Service and the 
Military Air Transport Service to industrial-fund-financed activities and the 
establishment of standard charges for transportation by these activities, mem- 
bers of the uniformed services who are authorized, as distinguished from 
specifically directed, and who do not use available Government transportation 
but use commercial transportation at personal expenses, may be reimbursed 
under the Joint Travel Regulations for the cost of travel on the basis of the 
standard prices which the sponsoring service would have been required to pay 
had the travel been by Government transportation. B-141478, February 18, 
1960, and B-141545, March 21, 1960, modified. 


To R. A. Watson, Department of the Navy, February 24, 1961: 


By fourth endorsement dated November 1, 1960, the Comptroller 
of the Navy forwarded here your letter of October 7, 1960, requesting 
our advance decisions as to the proper basis for reimbursement on 
the submitted travel voucher in favor of Mr. Waldron W. Cox for 
expenses for travel performed by him and his dependent [wife] from 
Cubi Point, Philippine Islands, to San Francisco, California, be- 
tween July 1 and 29, 1960, incident to his service as a civilian 
employee of the Department of the Navy. 

The record shows that Mr. Cox was employed as a quarterman 
(maintenance) at the U.S. Naval Air Station, Cubi Point, Philippine 
Islands, and executed a renewal employment agreement on February 
21,1958. He had fulfilled the terms of the renewal agreement and was 
entitled to return transportation to San Francisco, California, for 
himself and his dependent wife, when he resigned on May 9, 1960, 
effective on July 29, 1960, to return to the United States. Travel 
Order No. T-38-60, dated May 24, 1960, authorized Mr. Cox and his 
wife to travel from Cubi Point, Philippine Islands, to San Francisco, 
California. Such orders authorized travel by surface vessel, rail- 
road, or bus, and aircraft (commercial or Government) in accordance 
with Navy Department regulations governing air travel. Office of 
Industrial Relations letters of May 7, 1959, and April 13, 1960, to 
Commander U.S. Naval Forces Philippines provide that when travel 
of civilian employees of the Navy Department is performed by indirect 
route they are entitled to constructive cost of direct return travel by 
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Military Sea Transportation Service if available at the time travel was 
performed. Paragraph 6 of the travel orders states: 

Employee elects to return travel via indirect route at his own expense sub- 
ject to reimbursement on basis of constructive travel cost by direct route. 
You say that Government transportation via MSTS from Manila to 
San Francisco was available in June, July, and August, 1960. 

The employee’s travel itinerary shows that he and his wife left 
Cubi Point July 1, 1960, and traveled by Government aircraft to 
Manila, thence by commercial aircraft via Taipei, Formosa, and 
Tokyo, Japan, to Anchorage, Alaska. They traveled by commercial 
rail from Anchorage to Fairbanks, by commercial aircraft to White- 
horse, by commercial rail to Skagway, and by commercial vessel 
to Vancouver, B.C. They traveled by commercial aircraft from 
Vancouver via Seattle, Washington, and Astoria, Oregon, to San 
Francisco, California, where they arrived on July 29, 1960. The 
cost of travel as performed by Mr. Cox and his wife from Cubi 
Point, to San Francisco, is shown on the travel voucher as $1,595.74, 
plus miscellaneous travel expenses of $49.95, totaling $1,645.69. Also, 
he claims per diem for 3 days at $6 a day ($18) computed on con- 
structive travel time from Manila to San Francisco. 

You say that in view of decisions B-118922, dated December 1, 
1954, and B-141545, dated March 21, 1960, doubt exists as to the 
correct basis on which settlement may be made on claims submitted 
by civilian employees involving travel performed via an indirect 
route at personal expense when Government transportation is avail- 
able via the direct route or when travel is performed via a direct 
route at personal expense when Government transportation is also 
available via the direct route. 

Incident to his civilian employment agreement, Mr. Cox was en- 
titled, under 5 U.S.C. 73b-3, to transportation at Government ex- 
pense for himself and his wife from Cubi Point, Philippine Islands, 
to San Francisco, California. The Standardized Government Travel 
Regulations provide (section 3.3) that when an employee performs 
travel by an indirect route the extra expense is chargeable to the 
employee and reinbursement therefor is restricted to those charges 
which would have been incurred by a usually traveled route. 

While the travel order dated May 24, 1960, authorized the claimant 
and his wife to travel from Cubi Point to San Francisco by an in- 
direct route, such orders are construed as indicating an administra- 
tive intent to restrict reimbursement of the employee to the con- 
structive cost of direct ocean travel, either surface or air, to San 
Francisco since the orders state that the employee elected to travel 
via the indirect route at his own expense subject to reimbursement 
on the basis of constructive travel cost by the direct route. Since it 
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is shown that Government transportation via MSTS from Manila 
to San Francisco was available at the time the travel was performed 
by Mr. Cox and his wife and was in accordance with the O.1.R. letters 
of May 7 and April 13, above, he is entitled to reimbursement on the 
basis of the established Military Sea Transportation Service charge 
that would have been sustained by the Department of the Navy had 
he and his wife traveled from Manila to San Francisco by a Military 
Sea Transportation Service vessel. See B-118922, dated December 1, 
1954. Also, he is entitled to the amount properly due for miscel- 
laneous travel expenses and per diem. Payment on the claim is 
authorized on such basis. The voucher and supporting papers are 
returned herewith. 

Section 303(a) of the Career Compensation Act of 1949, 37 U.S.C. 
253, provides that under regulations prescribed by the Secretaries 
concerned, members of the uniformed services shall be entitled to 
receive travel and transportation allowances for travel performed 
under competent orders upon permanent change of station or other- 
wise. Paragraphs 4150-2 and 4203-3¢, Joint Travel Regulations, 
promulgated pursuant to said act, provide that when travel is specifi- 
cally directed to be performed by Government conveyance and such 
conveyance is available but travel is performed by another mode of 
transportation, payment of the monetary allowance in lieu of trans- 
portation is prohibited. Such absolute restriction on reimbursement, 
however, is not applicable in cases when the use of available Govern- 
ment transportation is authorized, as distinguished from specifically 
directed. 

Our decision of February 18, 1960, B-141478, related to the question 
of entitlement of an officer of the United States Navy to reimburse- 
ment for his travel by commercial aircraft at personal expense from 
Paris, France, to Washington, D.C. The orders in that case in effect 
directed the officer to perform the travel by Government air transpor- 
tation if available. Such transportation was available but the officer 
traveled by commercial air. Since the use of Government transporta- 
tion had been specifically directed, we concluded that under the law 
and regulations he was not entitled to reimbursement for his travel. 
While not material to the disposition of the case, the decision stated 
that: 


Concerning your request that you be allowed at least the amount the Govern- 
ment would have had to pay the Military Air Transportation Service “under 
Industrial Funding” for your transportation you are advised that the Industrial 
Fund is merely Government moneys deposited in a working capital fund which 
is the method utilized by the Government for financing and accounting for 
Government transportation facilities. In your case there would have been a 
transfer of Government funds from your sponsoring agency [Navy] to the 
Department of the Air Force for providing you transportation. However, since 
ultimately the cost to the Government of the Military Air Transportation Service 
flight from Paris to the United States on July 10, 1959, was the same whether or 
not you were a passenger, there is no legal basis to allow you any sum for the 
cost of your transportation on a comparative cost basis. 
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Our decision of March 21, 1960, B-141545, denied the claim of an 
enlisted member of the United States Navy for reimbursement of the 
cost of travel of his dependent wife to his new permanent station on 
the basis that had she been at his old permanent station overseas she 
would have been furnished transportation on an MSTS vessel and, 
therefore, the Government would have incurred no cost for her 
transportation. In that respect we said: 


The transportation charge paid by the service concerned to the MATS or 
MSTS for dependent passengers represents Government moneys paid by one 
Government activity to another and is merely the method utilized by the 
Government for financing and accounting for Government transportation fa- 
cilities. In this case there would have been a transfer of Government funds 
between two accounts within the Department of the Navy for providing trans- 
portation for the member’s dependent wife. However, since ultimately the 
cost to the Government of the MSTS voyage from Adak to San Francisco at 
the time involved was the same whether or not the member’s dependent wife 
was a passenger, there is no legal basis to add a sum representing the fare for 
that voyage in computing any mileage allowance due the member for his wife’s 
travel. 


The views expressed in those two cases were based upon travel 
allowance laws and regulations and the transportation payment prac- 
tices which had been followed for years by the Government. Ap- 
parently funds were appropriated to operate the Government carriers 
without regard to any recovery of transportation costs and generally 
no charges were made as such for transportation furnished travelers 
aboard Government carriers. The military departments paid nothing 
for the movement of their members by such carriers and presumably 
travel and transportation appropriations were made on that basis. 
The operating appropriation bore the entire cost of operating the 
carriers regardless of what was carried and only the subsistence 
charges which the members were required to pay to the carrier were 
reimbursed as travel expenses. Compare 5 Comp. Gen. 226. No 
amount in addition to the sums appropriated was payable toward 
such operation and there was no basis for charging the travel and 
transportation appropriations with any transportation costs when 
available Government transportation was not used. 

However, under industrial fund operating programs instituted 
pursuant to the National Security Act of 1947, and presently pre- 
scribed by Department of Defense Directive 7410.4, July 17, 1958, 
issued under authority of that act, the military departments have 
converted the Military Sea Transportation Service and the Mili- 
tary Air Transport Service from appropriation financed to indus- 
trial-fund-financed activities. The transportation charges made by 
those activities for the use of their services and paid by the using de- 
partment are based on standard prices which are designed to allow 
the funds to recover over a period of time the actual cost of opera- 
tion. An actual direct cost unquestionably is incurred by the Gov- 
ernment whenever travel is performed by the Military Sea Trans- 
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portation Service and the Military Air Transport Service; and, while 
the actual direct cost attributable to any individual passenger may 
not be readily determinable, we have recognized that the use of stand- 
ard prices constitutes a reasonable and proper means of recovering 
such costs. See 2 GAO 7020.40c; B-126562, March 13, 1956. 

Therefore, we conclude that after the conversion of the Military 
Sea Transportation Service and Military Air Transport Service to 
industrial-fund-financed activities and the promulgation of standard 
charges for transportation by these activities members of the uni- 
formed services who are authorized, as distinguished from specifically 
directed, to travel by Government conveyance, and who do not use 
available Government transportation but use commercial transporta- 
tion at personal expense, may be reimbursed under the applicable 
provisions of the Joint Travel Regulations for the cost of such travel 
on the basis of the standard prices which the sponsoring service would 
have been required to pay had the travel been by Government trans- 
portation. We find nothing in the provisions of Chapter 7 of the 
Joint Travel Regulations which would preclude like reimbursement 
for the cost of dependent travel, in the same circumstances. Any- 
thing said in the decisions of February 18, 1960, and March 21, 1960, 
which may be inconsistent with the conclusions reached herein should 
be disregarded. 

In connection with this matter generally, we believe that when- 
ever feasible, travel by Government conveyance should be specifically 
directed. 
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Military Personnel—Retired Pay Withholding—Effect of 
Act of September 1, 1954—Offense Within Member’s Au- 
thority and Influence—Enlisted Member 


A Marine Corps enlisted member who, at the time of wrongfully appropriating 
a Government vehicle, was serving as a truckmaster, which gave him ready 
access to and facilitated his taking of the vehicle and enabled him to falsely and 
fraudulently write a document purported to be an official pass, must be regarded 
as having committed the offenses—for which he was subsequently convicted by 
court-martial—while in the exercise of his “authority, influence, power or priv- 
ileges” as a noncommissioned officer of the Marine Corps as those terms are 
used in section 1, clause 2(A) of the act of September 1, 1954, 5 U.S.C. 2282, 
prohibiting a member convicted of such offenses, which are offenses analogous to 
those in section 22-2204 of the District of Columbia Code and 18 U.S.C, 499, 
from receiving retainer pay in the event of transfer to the Fleet Marine Corps 
Reserve. 


To the Secretary of the Navy, March 3, 1961: 


Reference is made to letter of January 20, 1961, from the Under 
Secretary of the Navy, stating that Staff Sergeant Lewis C. Grant, 
259464, U.S. Marine Corps, has asked that he be transferred to the 
Fleet Marine Corps Reserve under the provisions of 10 U.S.C. 6330(b), 
and requesting decision as to whether upon such transfer he will be 
precluded from entitlement to retainer pay by reason of the pro- 
visions of the act of September 1, 1954 (68 Stat. 1142, 5 U.S.C. 2281- 
2288), in view of his conviction by summary court-martial of viola- 
tions of Articles 121 and 134, 10 U.S.C. 921 and 934, of the Uniform 
Code of Military Justice. The request for decision has been assigned 
submission No. SS-N (MC)-556 by the Department of Defense Mili- 
tary Pay and Allowance Committee. 

The case is discussed in the next to last paragraph of the letter of 
January 20, 1961, as follows: 

The maximum periods of confinement imposable for the offenses of which Staff 
Sergeant Grant was convicted under articles 121 and 134 were two and three 
years, respectively. (See paragraph 127c of the Manual for Courts-Martial, 
pages 223 and 226.) These offenses appear to be analogous to those found in 
section 22-2204 of the District of Columbia Code and section 499 of title 18 of 
the United States Code. It is questionable, however, whether Staff Sergeant 
Grant committed the offenses in the exercise of his authority, influence, power, 


or privileges as a member of the Marine Corps within the contemplation of 
section 1 of the 1954 act. This, then, is the matter for resolution. 


It is shown that Staff Sergeant Grant, while on duty with Head- 
quarters and Service Company, 7th Marines, Ist Marine Division 
(Reinforced), Fleet Marine Force, In The Field, Korea, was convicted 
by a summary court-martial of violation of Article 121 (Larceny and 
wrongful appropriation) and of violation of Article 134 (General 
article) of the Uniform Code of Military Justice. The specifications 
for such violations were that he did, on or about February 15, 1954, 
“wrongfully appropriate a 14 ton 4 x 4 truck, of a value of about 
$2160.00, the property of 7th Marines Motor Transport Section,” and 
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that he did, at the same time, “wrongfully and falsely make, use, and 
have in his possession with intent to deceive, a certain instrument pur- 
porting to be an official pass (DD 110, Trip ticket, form) the said, 
Sergeant GRANT, then well knowing the same to be unauthorized.” 

It appears from the record of the court-martial that Sergeant Grant 
testified that until a week before the time involved he had been Regi- 
mental Dispatcher for about three months; that at the time involved 
he entered the dispatcher’s office and found him absent; that while 
the dispatcher was so absent he answered a telephone call for a jeep to 
be sent to a certain destination; and that he wrote out a trip ticket 
and authorized another enlisted man (of inferior rank) to deliver the 
jeep to that destination. It further appears that such enlisted man, 
accompanied by Sergeant Grant, had driven only a short distance 
when the jeep became entangled in the barbed wire which was across 
the road. Testimony of witnesses for the prosecution was to the 
effect that no telephone call had been made requesting the dispatch 
of the jeep in question and, further, that Sergeant Grant was then 
truckmaster and had no authority to write trip tickets. The court 
found him guilty of all charges and specifications. The reviewing 
authority upheld the conviction and he was sentenced to be reduced to 
the grade of corporal. 

Section 1 of the act of September 1, 1954, 5 U.S.C. 2282, provides 
in part that— 


There shall not be paid to any person convicted prior to, on, or after Septem- 
ber 1, 1954, of any of the following offenses described in this section, or to the 
survivor or beneficiary of such person so convicted, for any period subsequent 
to the date of such conviction or September 1, 1954, whichever is later, any 
annuity or retired pay on the basis of the service of such person as an officer 
or employee of the Government: 

7” * * + + * * 


(2) Any offense (not including any offense within the purview of section 13 
of Title 18) which is a felony under the laws of the United States or of the 
District of Columbia (A) committed in the exercise of his authority, influence, 
power, or privileges as an officer or employee of the Government * * * 

It is our view that Sergeant Grant’s offense of wrongfully appro- 
priating the motor vehicle was committed in the exercise of his au- 
thority, influence, power, or privileges as a noncommissioned officer 
of the U.S. Marine Corps. That view is premised on the assumption 
that his being a member of the military service, particularly his being 
truckmaster, gave him ready access to and thus facilitated his use of 
the vehicle. For the same reason it is also our view that the other 
offense of which he was found guilty likewise was committed as a 
result of such authority, influence, power or privileges. Accordingly, 
it is concluded that Sergeant Grant’s case would come within the 
prohibition of the 1954 act and that if he were transferred:to the Fleet 
Marine Corps Reserve he would not be entitled to receive any retainer 


pay. 
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Contracts—Awards—Labor Surplus Areas—Price Differen- 
tial Prohibition in Defense Department Appropriation Acts 


The prohibition in section 523 of the Department of Defense Appropriation 
Act, 1961, 74 Stat. 353, against the expenditure of appropriated funds for the 
payment of price differentials on contracts made for the purpose of relieving 
economic dislocations, precludes the expenditure by the military establishment 
of appropriated funds under any contract awarded on basis of a labor surplus 
area situation at a price in excess of the lowest obtainable price on an unre- 
stricted solicitation of bids or proposals. 


Award of contracts by the military establishment on the basis of total set-asides 
only where there was a reasonable expectation that bids or proposals would be 
obtained from a sufficient number of responsible surplus area concerns to insure 
fair and reasonable prices, so that no expenditure of a price differential would 
be involved, would be a substitution of fair and reasonable prices for the lowest 
price obtainable and could not be sanctioned in the absence of free and unre- 
stricted competition and in view of the prohibition in annual Department of De- 
fense appropriation acts which precludes the expenditure of appropriated funds 
under contracts awarded on the basis of a labor surplus area situation at a price 
in excess of the lowest obtained on unrestricted solicitations. 


To the Secretary of Defense, March 3, 1961: 

We have a letter dated February 25, 1961, from the Assistant Secre- 
tary (Installations and Logistics), asking to be advised whether our 
Office would object to the use of total set-asides of certain procure- 
ments for award to firms in Jabor surplus areas, in the light of the 
prohibition contained in section 523 of the Department of Defense 
Appropriation Act, 1961, 74 Stat. 353, against the payment of price 
differentials on contracts made for the purpose of relieving economic 
dislocations. 

The letter refers to a Presidential request to you, the Secretary of 
Labor, and the Administrator, General Services Administration, for 
recommendations as to improved means for channeling contracts to 
areas of labor surplus. It is stated to be the consensus of all agencies 
concerned that to increase measurably the volume of contract awards 
to such firms total set-asides of appropriate procurements for award 
exclusively to such firms should be made. In your Department, such 
set-asides would be made under criteria similar to those currently 
applicable to small business firms. 

Both the small business and labor surplus area preferences in award 
of Government contracts had their origin in the policies declared in the 
Defense Production Act of 1950, 64 Stat. 798, 50 U.S.C. 2062, and 
amendments thereto, and in various Executive orders and supple- 
mentary directives issued to implement those policies. At an early 
stage in the development of these programs this Office had occasion 
to consider certain legal questions presented as to the propriety of 
payment of appropriated funds under contracts awarded thereunder. 
The position taken was that when advertising of public contracts was 
required by law awards should be made only to responsible bidders 
whose bids, conforming to the invitations, would be most advan- 
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tageous to the Government, price and other factors considered, and 
that awards to other than the low bidders could not properly be made 
solely on the basis of small business status or surplus labor area loca- 
tion. See 28 Comp. Gen. 662; 31 id. 279; 31 id. 347. However, in 
view of the authority to enter into contracts by negotiation during 
the period of a national emergency proclaimed by the President, con- 
tained in section 2(c) (1) of the Armed Services Procurement Act of 
1947 (now 10 U.S.C. 2304(a)(1)), and in the corresponding section 
of the Federal Property and Administrative Services Act of 1949, 41 
U\S.C. 252(c), it was stated that this Office would not object to pay- 
ments under contracts negotiated pursuant to that authority with 
small business firms or bidders in labor surplus areas upon adminis- 
trative determination that such awards were necessary in the public 
interest. 

The small business preference was thereafter given more express 
legislative sanction by the enactment of the Small Business Act of 
1953, 67 Stat..232. The procedures adopted with respect to awards to 
labor surplus area firms, however, became the subject of controversy in 
Congress, which resulted in the enactment, in section 644 of the Depart- 
ment of Defense Appropriation Act, 1954, 67 Stat. 357, of the limita- 
tion, identical to that appearing as section 523 of the 1961 Appropria- 
tion Act, prohibiting the expenditure of appropriated funds for the 
payment of price differentials on contracts made for the purpose of 
relieving economic dislocations. 

The language of the proviso leaves little room for doubt, and exami- 
nation of the legislative history confirms, that the intent of the 
Congress was that the practice of negotiating contracts with labor 
surplus area firms which would meet the lowest price offered by any 
other bidder on a designated procurement might be continued, but that 
no such contract could be awarded at a price in excess of the lowest 
available. The prohibition originated as a Senate Committee amend- 
ment to the House bill (See S. Rept. No. 601, 88d Cong., 1st sess. p. 11), 
and in the form proposed by that Committee was apparently intended 
to prohibit the payment of appropriated funds on any contract negoti- 
ated for the purpose of correcting or preventing economic dislocations. 
On the floor of the Senate a strenuous effort was made to eliminate the 
proviso, but it was adopted in the form proposed by the Committee. 
See 99 Cong. Rec. 9499-9508. The House rejected the Senate amend- 
ment, and in conference the proviso as finally enacted was substituted. 
See H. Rept. No. 1015, 83d Congress, 1st session. The intent of the 
provision is further clarified by debate which occurred in both houses 
upon adoption of the conference report. See 99 Cong. Rec. 10252- 
10258 ; 10342-10348. 

On the record we must construe the limitation in question as pre- 
cluding the expenditure by the defense establishment of appropriated 
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funds under any contract awarded on the basis of a labor surplus area 
situation at a price in excess of the lowest obtainable on an unrestricted 
solicitation of bids or proposals. 

In the referenced letter it is suggested that if total set-asides were 
made only where there was a reasonable expectation that bids or pro- 
posals would be obtained from a sufficient number of responsible labor 
surplus area concerns to insure fair and reasonable prices, no question 
of a price differential would be involved. 

The fallacy of that suggestion is that it would substitute fair and 
reasonable prices for the lowest price obtainable. 

In the light of the clearly expressed intent of the Congress, which 
has been repeated without change in each annual appropriation since 
1954, we do not feel that we could, with proper regard for our 
obligations to the Congress, accept any showing or determination of 
a “fair and reasonable” price as establishing that such price was the 
lowest obtainable, in the absence of free and unrestricted competition. 


[ B-144407 J 


Military Personnel—Gratuities—Reenlistment Bonus—Re- 
coupment—Unsuitability Discharge—Discharge Correction 


Recoupment of unearned reenlistment bonus payments from members of the 
uniformed services who were given unsuitability discharges because of in- 
aptitude, inability to learn, and character and behavior disorders affecting 
intelligence and personality prior to April 14, 1960, when the regulations were 
clarified to exempt such discharges from the recoupment requirement, would 
be too doubtful to warrant further collection action by the General Accounting 
Office; therefore, administrative collection action need not be pursued and re- 
fund of the amount of unearned reenlistment bonus withheld may be made 
whether or not the member has filed a claim therefor. 


The change of an undesirable discharge to a general or honorable discharge of 
a member of the uniformed services who was originally separated from the 
service as a result of misconduct does not affect the member's liability for refund 
of the unearned reenlistment bonus required under 37 U.S.C. 238 and 239. 


The mere reference in the findings of a discharge review board under 10 U.S.C. 
1553 or by a correction of records board under 10 U.S.C. 1552 to a particular 
Air Force or Army regulation as the basis on which a former member of the 
uniformed services should have been separated from active service—when the 
particular regulation to which reference is made does not exclusively pertain to 
involuntary and nonmisconduct separations—does not effectively relieve such 
member of liability under 37 U.S.C. 238 and 239 to refund the unearned reenlist- 
ment bonus upon change of character of discharge if the actual facts of record, 
remaining unchanged, clearly establish that the early separation was in fact 
voluntary or the result of the member’s own misconduct. 


To the Secretary of Defense, March 6, 1961: 

Reference is made to letter dated November 7, 1960, from the former 
Assistant Secretary of Defense (Comptroller), concerning recoupment 
of reenlistment bonus in cases where the member voluntarily or because 
of his own misconduct fails to complete the term of enlistment for 
which the bonus was paid. 
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It was stated in our letter of December 17, 1959, B-140915, to the 
former Secretary of Defense, that there seemed to be differences of 
understanding among the uniformed services concerning the liability 
in certain cases for refund of unearned reenlistment bonus under the 
provisions of 37 U.S.C. 238 and 239, and therefore his views were 
solicited in the matter for the purpose of clarification of the regulatory 
requirements to insure the uniform handling of such cases. We 
emphasized the fact that, in our opinion, the matter of recoupment 
of unearned reenlistment bonus could not be based solely on the nature 
or type of discharge issued upon separation from active service without 
regard to the actual facts and circumstances attending the individual’s 
early release from the term of enlistment in which then serving. 

Also, we expressed the view that, irrespective of the type of dis- 
charge originally issued or later granted by a discharge review board, 
recoupment of unearned reenlistment bonus is required if the sepa- 
ration is in fact voluntary or due to the member’s own misconduct. 
We further stated that in the absence of a showing of misconduct or 
evidence clearly establishing a voluntary separation, particularly in 
a case where it appears that the discharge or release has been invited 
or offered, or where it is more in the interest of the Government than 
the member, the right of the Government to recover the unearned 
portion of the reenlistment bonus would appear questionable and too 
doubtful to justify collection action by this Office. 

It is stated in the letter of November 7, 1960, that Department of 
Defense Directive 1304.4 as revised April 14, 1960, “will tend to achieve 
uniformity in the processing of future cases in the military depart- 
ments.” The preceding Department of Defense Directive 1304.4, 
dated December 6, 1954, seemed to allow recoupment of unearned 
reenlistment bonus in unsuitability type discharge cases as defined 
in paragraph VII-G, 1 and 2 of Department of Defense Directive 
1332.14, January 14, 1959, relating to early discharges based on in- 
aptitude, inability to learn and character and behavior disorders af- 
fecting intelligence and personality. Recoupment in such cases is 
not required under the provisions of Department of Defense Directive 
1304.4, revised April 14, 1960. 

However, recoupment action in paragraph VII-G cases (through 
deductions on military pay records at time of discharge) was not sus- 
pended by the Air Force until May 2, 1960, and in the letter of Novem- 
ber 7, 1960, it is stated that the Air Force has approximately 400 such 
cases. We have been informally advised that this is a typographical 
error and that there are more than 4,000 such cases. As to this group 
of cases, it is further stated that the administrative action required 
to investigate the facts and make a proper determination in each in- 
dividual case would be so time consuming and costly as to outweigh 
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any over-all financial benefits the Government could reasonably expect 
to reap under a fixed policy of attempting to recoup the unearned 
portions of the reenlistment bonuses in question. On the other hand, 
it is stated that the Army is of the view that the provisions of Depart- 
ment of Defense Directive 1304.4, as revised April 14, 1960, are for 
application in connection with all separations for “unsuitability” 
occurring subsequent to April 13, 1960. 

There have been submitted the following three questions: 

a. Should recoupment action be continued for unearned reenlistment bonus 
remaining uncollected on a member's final pay record on discharges under De- 
partment of Defense Directive 1304.4 dated April 14, 1960 made prior to that 
date? 

b. If the answer to (a) above is negative, may a payment be made of the 
amount of unearned reenlistment bonus withheld from final pay if a claim is 
received? 

ec. If answer to (b) above is affirmative, may a refund be made when no claim 
is received, based on an underpayment of final pay? 


It is assumed that the three questions set forth above have reference 
solely to the more than 4,000 cases in which the Air Force suspended 
collection action on May 2, 1960. On that assumption together with 
the circumstances set forth in the letter of November 7, 1960, and 
since we feel, generally, that recoupment action in any unsuitability 
discharge case coming with the scope of paragraph VII-G of Depart- 
ment of Defense Directive 1332.14 dated January 14, 1959, would 
appear too doubtful to warrant further collection action by this Office, 
no further collection action need be pursued by the Air Force with 
respect to the more than 4,000 cases above mentioned. Question a is 
answered accordingly, and questions 6 and ¢ are answered in the 
affirmative. 

Question d requests our views on the discussion contained in the 
letter of November 7, 1960, partaining to changes made in the character 
or type of discharge by discharge review boards established under 
authority of 10 U.S.C. 1553. This phase of the problem concerning 
the propriety of recoupment of unearned reenlistment bonus arises in 
a situation where the individual concerned is separated from the mili- 
tary service with an undesirable discharge for reasons of misconduct 
and the undesirable dischage is later changed to a general or an honor- 
able discharge by a discharge review board. 

We expressed the view in our letter of December 17, 1959, that in 
such a case the change from an undesirable to a general or an honorable 
discharge, although relieving the former member from the disabilities 
attaching to an undesirable discharge, leaves unchanged the pertinent 
and basic facts, namely, that the separation from the service actually 
was the result of misconduct and, consequently, that recoupment of 
the unearned portion of the reenlistment bonus is required under the 
express terms of the applicable provisions of law. It is our view that 
the right to retain or the liability to refund unearned reenlistment 
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bonus is governed primarily by the reason causing the early 
release from the term of enlistment and is not dependent, in any 
manner or to any extent, upon the type or character of discharge 
certificate issued either at the time of separation or as subsequently 
changed pursuant to the approved findings of a discharge review 
board. Consequently, we reaffirm the view expressed in our letter 
of December 17, 1959, that whether the separation of a member of 
the uniformed services is to be considered as within the scope and 
purview of the recoupment provisions of law must be decided from 
the facts and circumstances surrounding each case and cannot be 
determined solely from the type or nature of discharge certificate 
issued. 

In decision of November 15, 1960, 40 Comp. Gen. 280, copy herewith, 
to Lieutenant Colonel R. H. MacPherson, Finance and Accounting 
Officer, United States Army, it was concluded that recoupment of un- 
earned reenlistment bonus was required in a case where the correction 
of a military record based on the approved recommendations of a 
correction of record board (established pursuant to 10 U.S.C. 1552) 
changed the type of discharge from a bad conduct discharge to a 
certificate of general discharge, but did not alter or change the basic 
facts of record showing that the separation from service actually re- 
sulted from the individual’s own misconduct. We pointed out in 
reference to a correction of records that— 

* * * a mere change in the type of discharge granted without a corresponding 
correction in the individual’s basic military records altering the reason for 
Separation from the service when such separation was, in fact, the result of the 


person’s own misconduct would not give rise to any right to retain the reenlist- 
ment bonus. 


The functions, duties and the scope of the jurisdiction of discharge 
review boards established pursuant to 10 U.S.C. 1553 are fully set 
forth in the letter of November 7, 1960. It is pointed out that the 
scope of the board’s inquiry is to determine whether the former mem- 
ber’s military record warrants a higher type of discharge, whether 
the reason given in the discharge certificate by reference to an Air 
Force regulation is proper, equitably, in the light of the facts disclosed 
by the record and to make a finding in a proper case that the former 
member was not properly discharged and that such discharge should 
have been accomplished under some other specified Air Force Regula- 
tion. It is further pointed out that a discharge review board does not 
make specific findings as to whether the individual concerned did not 
complete his term of enlistment “voluntarily” or “because of his own 
misconduct” for the specific purpose of determining whether recoup- 
ment of the unearned portion of reenlistment bonus is required and 
that it is believed “that the board should not be required to make 
specific findings for this specific purpose. Instead, it is believed that 
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the findings necessary to make a determination whether the reenlist- 
ment bonus must be refunded are implicit in the approved findings 
and conclusions of the board in any particular case.” Also, it is in- 
dicated that, when a former member receives a new discharge certifi- 
cate based on the approved findings and conclusions of the discharge 
review board, the rights of such former member “should be determined 
on the basis of the new discharge certificate without reference to 
the prior one which he had received and which has been determined to 
be improperly given.” 

Two specific examples are set forth in illustration of the foregoing 
contentions. The first example is that of a member of the Air Force 
who has been discharged with an undesirable discharge certificate by 
reason of unfitness as provided in Air Force Regulation 39-17. The 
discharge review board finds that this airman was not properly dis- 
charged and concludes that he should receive an honorable discharge 
under the provisions of Air Force Regulation 39-14, governing 
separations from the Air Force for the convenience of the Govern- 
ment. Asto this member it is stated that “It is believed that these find- 
ings and conclusions should be construed, for purposes of the reenlist- 
ment bonus statute, as containing an implicit finding that the facts 
disclosed by the record before the Board did not warrant discharging 
the former airman by reason of unfitness.” In this connection, 
it is further explained that, since Air Force Regulation 39-17 au- 
thorizes the issuance of an honorable, a general or an undesirable 
discharge to members who are discharged pursuant to that regulation, 
if the board had found that the facts disclosed by the record warranted 
discharging the former airman by reason of unfitness, the board’s de- 
termination in the case would have been that the former airman 
“should receive an Honorable Discharge U/P AFR 39-17.” 

A similar situation is presented in the second example where the 
discharge review board concludes that the former airman was not 
properly discharged by reason of unfitness under Air Force Regula- 
tion No. 39-17 and concludes that he should “receive a general dis- 
charge U/P AFR 39-16.” It is stated that— 

As in the prior case, it would appear that this finding should be construed for 
purposes of the reenlistment bonus statutes as containing a subsidiary finding 
that the facts disclosed by the record before the Discharge Review Board did 
not warrant discharging the former airman by reason of unfitness. Instead, 


the facts disclosed by that record warranted discharging him, involuntarily, by 
reason of unsuitability under AFR 39-16. 


In support of the above conclusions, it is stated that— 


It appears from Department of Defense Directive 1304.4 that the position of 
the office of the Secretary of Defense is that recoupment of reenlistment bonus 
is not required if an airman is discharged by reasons of unsuitability, as that 
term is described in Department of Defense Directive 1332.14. 
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We are aware of the administrative problems facing the Depart- 
ment of Defense and the uniformed services in any endeavor to sim- 
plify the basis on which proper determinations can be made with 
respect to recoupment or retention of unearned reenlistment bonuses. 
However, as we see the matter, the weakness of the conclusions reached 
in the two examples shown above is that the ultimate determination of 
liability to refund or entitlement to retain unearned reenlistment 
bonus is made to rest entirely on an Air Force (or Army) regulation 
which merely denotes the type and character of discharge which the 
discharge review board determines, upon review of the facts, should 
have been granted initially upon separation. We find no reason to 
disagree with such a method in any case where the new discharge 
certificate issued pursuant to the approved findings of the discharge 
review board clearly establishes that the term of enlistment in which 
serving was not terminated voluntarily or as the result of the member’s 
own misconduct prior to expiration of the term of enlistment. 

In the first example shown, it is stated that the member should have 
received an honorable discharge under the provisions of Air Force 
Regulation 39-14. Air Force Regulation 39-14 relates to separations 
of enlisted personnel for the convenience of the Government, and 
paragraph 2 thereof in pertinent part allows an airman to apply for 
separation “for a reason not elsewhere specified in this or other reg- 
ulations.” There are listed in paragraph 3 several reasons authoriz- 
ing separation for the convenience of the Government. Among those 
reasons are the following: to accept an appointment as an officer or 
warrant officer in any of the Armed Forces of the United States, to 
permit immediate reenlistment in certain specified cases, to separate 
an airman with insufficient service retainability for a permanent 
change of station, to separate an airman eliminated from aviation 
cadet training who enlisted specifically for such training, to occupy a 
critical position in an outside (civilian) activity, to accept public of- 
fice, to attend an accredited medical or dental school or full-time col- 
lege and to study for the ministry. While all such separations are 
classified, generally, in AFR 39-14 as for the convenience of the Gov- 
ernment, we would be inclined to adopt the view that, for the pur- 
poses of the reenlistment bonus statutes, a separation to occupy a 
critical position in an outside (civilian) activity, to accept public of- 
fice or to attend college would constitute a “voluntary” termination 
of the enlistment period in which serving thereby requiring recoup- 
ment of any unearned reenlistment bonus in such a case. On the other 
hand, a separation for the purpose of releasing an airman with in- 
sufficient service retainability for a permanent change of station, a 
separation of an airman eliminated from aviation cadet training who 
enlisted specifically for such training, or a separation of an airman 
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eliminated from officer candidate school or officer training school 
would, perhaps, be more nearly akin to an “involuntary” separation 
thus requring no recoupment of unearned reenlistment bonus. 

Somewhat similar objections are perceived with respect to the sec- 
ond example. Unsuitability discharges issued under authority of 
Air Force Regulation 39-16 (in the absence, in any particular case, 
of a specific determination that the separation was in fact not due to 
the individual's own misconduct) could be the result of the indi- 
vidual’s own misconduct and therefore within the scope of the re- 
coupment provisions of law. 

In reply to question d, therefore, it may be stated that the mere 
reference in the findings of a discharge review board (10 U.S.C. 1553) 
or by a correction of records board (10 U.S.C. 1552)’ to a particular 
Air Force (or Army) regulation as constituting the basis on which 
the former member should have been separated from active service 
(where the particular regulation to which specific reference is made 
does not exclusively pertain to involuntary and nonmisconduct sepa- 
rations) may not be viewed as effectively relieving such former mem- 
bers of liability to refund unearned reenlistment bonuses if the actual 
facts of record, remaining unchanged, clearly establish that the early 
separation was in fact voluntary or the result of the member's own 
misconduct. 


[ B-140560 J 


Military Personnel — Transportation — English Channel 
Travel—Ferry Fares in Addition to Mileage 


Travel on ferries across the English Channel by members of the uniformed 
services and their dependents under orders which authorize travel on a mileage 
basis may be regarded as transoceanic travel for reimbursement to the members 
for the cost of ferry fares, in addition to the payment of mileage, in view of the 
broad authority of the Secretaries to prescribe transportation allowances and the 
provision in the regulations for payment of transoceanic travel in addition to 
mileage, provided that when foreign vessels or aircraft are used the claims for 
reimbursement are supported by evidence of the administrative determination 
required under paragraph 2150 of the Joint Travel Regulations, B~-140560, 
October 12, 1959, modified. 


Transportation charges for the transportation of privately owned automobiles 
of members of the uniformed services on foreign vessels or aircraft across the 
English Channel are required to be excluded from the claims for reimbursement 
for the ferry fare for the member and his dependent in view of the requirement in 
10 U.S.C. 4748, 6157, 9748, and 46 U.S.C. 1241(c) that only Government owned or 
privately owned American shipping may be authorized for the transportation of 
privately owned automobiles. 


To the Secretary of the Air Force, March 8, 1961: 

Reference is made to letter of October 31, 1960, with enclosures, from 
the Assistant Secretary of the Air Force, requesting reconsideration 
of our decision of October 12, 1959, B-140560, in which we sustained 
the disallowance of the claim of Lieutenant Colonel George W. Mc- 
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Rory, Jr., USAF, for reimbursement of dependents’ transportation 
across the English Channel incident to permanent change of station 
orders of August 29, 1958. The request was assigned PDTATAC 
Control No. 60-38. 

Colonel McRory claimed reimbursement of four channel ferry fares 
in the amount of $24.40 for his dependents’ travel across the English 
Channel. In line with prior decisions, we held that under statutes 
authorizing reimbursement for official travel on a mileage basis such 
mileage allowance constitutes a commutation of all transportation ex- 
penses, including ferry fares and bridge, road and tunnel tolls, in the 
absence of an express provision to the contrary. In our decision of 
August 19, 1959, 39 Comp. Gen. 116, we concluded that fares charged 
for transporting employees and their automobiles between English 
and French channel ports may be viewed as “ferry fares” within the 
meaning of that term as used in the Travel Expense Act of 1949, as 
amended, 5 U.S.C. 837, relating to civilian employees, and, therefore, 
that such fares were reimbursable as ferry fares in cases of civilian 
employees traveling on a mileage basis. The conclusion reached in 
that decision that the fare charged for crossing the English Channel 
was reimbursable as a “ferry fare” under the civilian travel statute 
was applied in Colonel McRory’s case and since the Career Compensa- 
tion Act of 1949, as amended, 37 U.S.C. 253, makes no provision for al- 
lowing ferry fares in addition to mileage, we held that reimbursement 
for the channel crossing fares was not authorized but that mileage was 
payable for the distance traveled between the channel ports. 

In the letter of October 31, 1960, the Assistant Secretary requested 
reconsideration of the conclusion reached in our decision, particularly 
since paragraph 1150-14, Joint Travel Regulations, defines the term 
“transoceanic travel” as all travel performed by sea or air which, if 
performed by surface transportation, would require the use of ocean- 
going vessels, and paragraphs 4159-1 and 7002-2b provide for reim- 
bursement for transoceanic travel, if Government or Government pro- 
cured transportation is not available. He expresses the belief that the 
decision reported in 39 Comp. Gen. 116 should not affect reimbursement 
prescribed in the Joint Travel Regulations issued pursuant to section 
303(a) of the Career Compensation Act of 1949, 63 Stat. 813, 37 U.S.C. 
253(a), which he says intend reimbursement for travel across the 
channel on a cost reimbursement basis rather than a mileage basis. 
Reference was also made to a memorandum of August 1, 1960, by the 
Department of Defense Per Diem, Travel and Transportation Allow- 
ance Committee which stated that it had been the intent of the services 
to provide for a cost reimbursement basis in the promulgation of these 
regulations. Finally, it was pointed out that in our decision of 
April 18, 1955, 34 Comp. Gen. 530, it was indicated that had the claim- 
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ant concerned been able to show evidence of cost of personal passage, 
such cost would have been allowed. 

Theabove-m ..ioned memorandum stated that “transoceanic travel” 
had been defined in paragraph 1150-14, Joint Travel Regulations, 
prior to May 1, 1958, to include travel involving the use of long- 
distance ferries such as those plying the straits of Dover and Gibraltar 
but did not include similar travel where the terminal points were on the 
same continent or island. It is further stated that, since the payment 
of mileage for the use of long-distance ferries resulted in insufficient 
reimbursement, the definition was amended by Change 69, effective 
May 1, 1958, to include all such travel within the term “transoceanic 
travel” thereby permitting reimbursement for the cost of personal 
passage aboard vessels over such routes. In consonance with that 
change the official table of distances (foreign) was changed to exclude 
all distances involving ocean-going ferries from overall distances. The 
view was, therefore, expressed that vouchers for travel involving trans- 
oceanic travel as defined in the Joint Travel Regulations are properly 
payable in accordance with paragraphs 4159-1 and 4, Joint Travel 
Regulations. 

Prior to our decision reported in 89 Comp. Gen. 116, we had held 
that vessels plying the English Channel were not ferries and, there- 
fore, travel across the channel was considered travel by ocean trans- 
port. As a consequence, claims for reimbursement of channel travel 
expense had to be supported by the same evidence to substantiate such 
reimbursement as was required for all travel by ocean transport; i.e., 
a showing that Government transportation was not available and 
receipts or other evidence of the cost of such personal travel. That was 
the basis for the statement made in the concluding paragraph of our 
decision of April 18, 1955, 834 Comp. Gen. 530, referred to by the Assist- 
ant Secretary. While we concluded in 39 Comp. Gen. 116 that channel 
fares were to be regarded as “ferry fares” within the meaning of the 
Travel Expense Act of 1949, as amended, 5 U.S.C. 837, and the Stand- 
ardized Government Travel Regulations, for the reasons that the crafts 
which transported passengers and automobiles between England and 
France were especially designed for short regular runs, the distance 
involved was comparatively short and the purpose of the service was 
to connect the highway system of England with that of France, it was 
expressly stated in the decision that such conclusion would not affect 
our prior decisions with respect to members of the uniformed services. 

Generally, our decisions holding that members of the uniformed 
services traveling on a mileage basis are not entitled to reimbursement 
of ferry fares have related to the fares ordinarily encountered at a 
comparatively nominal cost in automobile travel on the public high- 
ways for transportation over relatively narrow water obstructions 
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in the normal highway system. However, we consistently have held 
that, because of the distance involved and the transoceanic nature of 
the travel, fares for cross channel travel are reimbursable as trans- 
oceanic travel under the statutes authorizing travel and transportation 
allowances for the uniformed services. The conclusion that such fares 
may be reimbursed as ferry fares under the civilian travel laws does 
not represent any departure from such view. Broad authority is 
granted the Secretaries to prescribe the conditions under which travel 
and transportation allowances shall be authorized. In view of such 
authority and the provisions in the Joint Travel Regulations for reim- 
bursement for transoceanic travel in addition to the payment of mile- 
age for the land travel to and from the ports involved, claims for 
reimbursement for transportation charges for crossing the English 
Channel, where military personnel are concerned, are to be considered 
on the basis that such travel is transoceanic travel. The decision of 
October 12, 1959, B-140560, in Colonel McRory’s case is modified 
accordingly, and instructions are being issued to allow his claim in the 
amount properly due. 

With respect to reimbursement of fares for a member or his depend- 
ents, attention is directed to the provisions of paragraph 2150 of the 
Joint Travel Regulations requiring the use of vessels or aircraft reg- 
istered under the laws of the United States, if available, for travel 
and transportation outside the United States. If foreign vessels or 
aircraft are used, the payments should be supported by evidence of the 
required determinations as there provided. 

When a member is ordered to make a permanent change of station, 
one motor vehicle owned by him and for his personal use may be trans- 
ported to his new station on a Government owned vessel. 10 U.S.C. 
4748, 6157 and 9748. Such authority was enlarged by the act of May 
28, 1956, 70 Stat. 187, 46 U.S.C. 1241(c), to authorize the utilization 
of privately owned American shipping services for the transportation 
of motor vehicles when otherwise authorized. Hence, any claim for 
reimbursement for travel on a foreign vessel should reflect the actual 
amount paid for the travel of the member and/or his dependents, ex- 
cluding any charge for transporting his automobile. In that connec- 
tion see the enclosed copy of decision of today, B-144783. 


[ B-132818 J 


Oaths—Alien Scientists—Delegated Appointment Authority 


Alien scientists who are lawfully appointed to the departmental service under 
delegated authority by subordinate officials of the department are not regarded 
as officers of the United States in the constitutional sense to be required to take 
the oath specified for such officers in section 1757, Revised Statutes, 5 U.S.C. 16, 
and, therefore, such alien scientists may be paid compensation for service not- 
withstanding that the oath has not been taken; however, the Secretary of the 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 501 


department may by regulation require such oath as he deems necessary and 
appropriate. 


To the Secretary of Commerce, March 9, 1961: 

On January 11, 1961, the Assistant Secretary of Commerce requested 
our decision whether alien scientists appointed in the departmental 
service of your department by a subordinate official of the department 
are required to take the oath of office prescribed by section 1757 Re- 
vised Statutes, 5 U.S.C. 16, before compensation may be paid for their 
services. 

That statute provides: 


The oath to be taken by any person elected or appointed to any office of honor 
or profit either in the civil, military, or naval service, except the President of the 
United States shall be as follows: “I, A B, do solemnly swear (or affirm) that I 
will support and defend the Constitution of the United States against all enemies, 
foreign and domestic; that I will bear true faith and allegiance to the same; 
that I take this obligation freely, without any mental reservation or purpose of 
evasion; and that I will well and faithfully discharge the duties of the office on 
which I am about to enter. So help me God.” This section shall not affect the 
oaths prescribed on May 13, 1884, in relation to the performance of duties in 
special or particular subordinate offices and employments. 


That statute has been uniformly interpreted to be applicable only 
to officers of the United States in the constitutional sense. 1 Comp. 
Dee. 540; 4 td. 92; 6 Comp. Gen. 112. 

In our decision 14 Comp. Gen. 345, we held that persons appointed 
under authority delegated from the heads of departments and inde- 
pendent establishments—pursuant to the act of June 26, 1930, 46 Stat. 
817, 5 U.S.C. 43, which authorizes heads of departments and inde- 
pendent establishments to delegate their authority to make appoint- 
ments to field service positions—are not officers in the constitutional 
sense. Consistent with that decision persons appointed in the depart- 
mental service would no longer be officers in the constitutional sense 
upon a similar delegation having been made under section 12 of the 
Administrative Expenses Act of 1946, 60 Stat. 809, 5 U.S.C. 22a, 
which section authorizes the heads of departments to delegate their 
authority to make appointments in the departmental service. This 
conclusion likewise would hold true in cases of delegations under 
Reorganization Plan No. 5 of 1950, 5 U.S.C. 1132-15, under which 
the functions of all officers and employees of the Department of 
Commerce were transferred to the Secretary of Commerce with the 
power to delegate such functions. 

Therefore, we hold that an alien scientist lawfully appointed under 
delegated authority by a subordinate official of the department to 
a position in the departmental service is not required by section 
1757 to take an oath of office and, therefore, may be paid compen- 
sation for such service, notwithstanding such oath is not taken. The 
Secretary of Commerce, nevertheless, may require by regulation such 
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oath as he deems necessary and appropriate. Cf. 50 U.S.C. App. 
454(i)(7) and 455(a). 


The submission is answered accordingly. 
[ B-144808 J 


Military Personnel—Record Correction—Resulting Over- 
payments—Collection 


When a member of the uniformed services seeks and obtains a correction of his 
military record under 10 U.S.C. 1552 and the record as corrected does not 
disclose a factual basis for a right to a particular benefit, under the laws 
applicable during the period involved in the corrected record, the member may 
retain only the amount which is proper and the Government may collect the 
resulting overpayment. 


The rule that neither the Federal Government nor the States may impair or 
divest vested rights, except in the legitimate exercise of the police power and that 
retrospective laws or administrative action disturbing or destroying such vested 
rights or creating new obligations with respect to past transactions are invalid, 
is not for application where a member of the uniformed services seeks and 
obtains a correction of his military record to become entitled retroactively 
to pay and allowances as a chief warrant officer rather than as an enlisted 
man when by reason of such correction the member will become indebted to 
the Government because of the receipt of greater payments in the enlisted 
status. 


Under a correction of records dated March 18, 1960, pursuant to 10 U.S.C. 1582, 
which nullified the discharge on May 19, 1958, of an Air Force chief 
warrant officer for twice having failed of promotion under 10 U.S.C. 564, the 
member, who enlisted in the Regular Air Force as master sergeant on May 
20, 1958, is entitled only to the pay and allowances applicable to his warrant 
officer pay grade for the period May 20, 1958, to March 17, 1960, the date 
preceding the date of the correction action, which action had the effect of retain- 
ing the member in an active duty status as chief warrant officer for the period 
May 20, 1958, to a year after March 18, 1960, and, since the amount due based 
on a corrected record is less than the amount paid to the member, he must 
refund the difference between the amount due on the corrected record and the 
greater amount received incident to separation as chief warrant officer and 
subsequent enlistment as master sergeant. 


To Major Max M. Ling, Department of the Air Force, March 9, 
1961; 

Reference is made to your letter of December 5, 1960, with enclosures, 
forwarded here as Air Force Request No. SS-AF-551 (allocated by the 
Department of Defense Military Pay and Allowance Committee), 
requesting a decision whether you are authorized to make payment on 
a voucher stated in favor of Robert G. Smith 951 429E (SSN 548-07- 
1973) covering the difference between pay and basic allowances for 
subsistence as a master sergeant and as a chief warrant officer, W-2, 
for the period from May 20, 1958, to March 17, 1960. 

It is reported that Mr. Smith was honorably discharged from all 
appointments which he held in the United States Air Force on May 19, 
1958, for the reason that he had twice failed of selection for promotion 
tothe next higher permanent chief warrant officer grade, W-3, Regular 
Air Force, under the provisions of 10 U.S.C. 564; that he enlisted as 
master sergeant, Regular Air Force, on May 20, 1958, and served in 
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that grade until his military record was corrected, under authority of 
10 U.S.C 1552, on March 18, 1960. 

The memorandum of the Assistant Secretary of the Air Force to the 
Chief of Staff, Department of the Air Force, dated March 18, 1960, 
reads as follows: 

Having received and approved the recommendations of the Air Force Board 
for the Correction of Military Records and under authority of Section 1552, 
Title 10, United States Code '(70A Stat. 116), it is directed that: 

1. The pertinent military records of the Department of the Air Force relating 
to ROBERT G. SMITH, 951429E (AF 39 237 144) be corrected to show that 
he was not considered for permanent promotion to CWO, W-3, RECAF, by the 
Central Selection Board convened at Headquarters, United States Air Force, 
on 24 February 1958. 

2. So much of paragraph One, Special Orders Number C-245, Department of 
the Air Force, Washington, D.C., 16 May 1958, relating to the honorable discharge 
from all appointments of CWO, W-2, ROBERT G. SMITH, 951429E (CWO, 
W-2), be and it hereby is declared null and void. 

3. CWO, W-2, ROBERT G. SMITH, 951429E, be considered for permanent 
promotion to the grade of CWO, W-3, by the next regularly scheduled selection 
board convened to consider officers of his rank, grade and length of service. 

4, All necessary and appropriate action be taken in consonance with this 
Directive. 

You state that doubt exists whether the correction action in this 
case had the effect of continuing the member in an active duty status 
as chief warrant officer, W-2, so as to entitle him to the pay and allow- 
ances of that grade; and that, if the answer is in the affirmative, the 
sum of $1,800.02 would be due the member but an indebtedness of 
$3,058.47 would be due the United States because of separation pay- 
ment, reenlistment bonus, and other items paid the member incident 
to his tour of duty as a master sergeant. Also, you express doubt as 
to whether collection of “the net indebtedness” would be required, since 
10 U.S.C. 1552 contains no provisions for collection of amounts deter- 
mined to be due the United States on account of correction of the 
member’s military record. 

You refer to our decisions, B-125759, January 4, 1956; 26 Comp. 
Gen. 711 and 31 Comp. Gen. 619. In the first decision, it was concluded 
that when an individual becomes entitled to a different and greater 
monetary benefit than one already properly paid to him, by reason of 
a correction of his military record, he retains the prior payment and 
becomes entitled to the difference between the accomplished payment 
and the money benefit created by the correction; and that the appro- 
priation from which the record correction payment is made is charge- 
able only to the extent of the net amount determined to be due. While 
26 Comp. Gen. 711 was cited for comparison purposes, in that decision, 
it appears to have no bearing on the matter here involved. 

In 31 Comp. Gen. 619, mention was made of the rule that, generally, 
neither the Federal Government nor the States may impair or divest 
vested rights except in legitimate exercise of the police power and that 
retrospective laws or administrative action disturbing or destroying 
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such vested rights, or creating new obligations with respect to past 
transactions, are invalid. However, that rule is not for application 
where, as here, the member himself seeks and obtains a correction of 
his military record so as to become entitled retroactively to pay, 
allowances and other pecuniary benefits as a chief warrant officer, W-2, 
rather than as an enlisted man. See, in this connection, the case of 
George H. Seastrom v. United States, Ct. Cl. No. 220-57, decided 
November 4, 1959. 

At the time Mr. Smith requested that his record be corrected, it 
must have been apparent to him that he could not have all the benefits 
of his enlisted status during the period involved and also have his 
record corrected to give him the benefits of a chief warrant officer 
during the same period. His request for record correction must have 
been based on a consideration of the advantages accruing in each 
status; that is, the pay and allowances, including reenlistment allow- 
ance, accruing as an enlisted man as compared with the higher pay 
which would accrue to a chief warrant officer, W-2, the right to be 
considered for promotion to chief warrant officer, W-3, etc. 

It is well settled that upon correction of records pursuant to section 
207 of the Legislative Reorganization Act of 1946, as amended (now 
10 U.S.C. 1552), a member’s status becomes fixed by the records as 
corrected and he becomes entitled to the pay, allowances and other 
benefits pursuant to the pay and other applicable statutes when applied 
to the facts in his case as they appear from the corrected record. Ex- 
cept when procured by fraud, a correction made under section 1552 
is final and conclusive on all officers of the United States, Cf.32 Comp. 
Gen. 242; id. 372 and 34 Comp. Gen. 7. 

The decision of the Board for Correction of Military Records, upon 
approval by the Assistant Secretary of the Air Force, had the effect 
of retaining Mr. Smith in an active duty status as a chief warrant 
officer, W-2, for the period from May 20, 1958, to a year after the 
date the correction action was taken, March 18, 1960. It appears 
that the member applied for, and was reappointed, a chief warrant 
officer, W-2, effective May 6, 1960, in order that he might continue 
to receive such pay and allowances for subsequent periods as required 
by 10 U.S.C. 1552(d). Since Mr. Smith’s record was corrected to delete 
all entries showing his separation from the service as a chief warrant 
officer, he is entitled only to the pay and allowances of his pay grade, 
W-2, for the period from May 20, 1958, to March 17, 1960. 

There is nothing in 10 U.S.C. 1552 which indicates that if a compu- 
tation of the amount due based on a corrected record shows that such 
amount is less than the member involved has been paid, the overpay- 
ment is exempt from the usual rule under which the Government may 
recover back payments not authorized by law. In the event a record, 
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as corrected, does not disclose a factual basis for a right to a particular 
benefit, under the laws applicable during the period involved in the 
corrected record, the amount involved may be retained only to the 
extent necessary to pay the proper amount due. Therefore, there 
should be collected the overpayment shown by the record (as corrected) 
to be owed the United States. See in this connection 38 Comp. Gen. 
208; B-141045, March 31, 1960; and B-103666, June 12, 1956. 

In the circumstances disclosed, no payment may be made on the 
voucher and appropriate steps should be taken to recover the amount 
shown to be due the United States. 

The voucher and supporting papers are retained here. 


[ B-144969 J 


Military Personnel—Legal Training—Leave Status Prohibi- 
tion—Off-Duty 


A program whereby Army officers would be granted excess leave, without pay 
or allowances, to attend law schools at their own expense and during summer 
vacations would be ordered to Army installations to receive military training 
and perform military duty would not be improper in view of the authority of 
the Secretary under 37 U.S.C. 33(b) to place officers in an excess leave status 
without pay and allowances and in view of the fact that no appropriated funds 
would be used for any of the law school expenses. 


The off-duty training exception in section 517 of the Department of Defense 
Appropriation Act, 1961, 72 Stat. 5382, which precludes the use of appropriated 
funds for training in any legal profession applies to members of the uniformed 
services who are in an active military status and contemporaneously furthering 
their education on their own time while not engaged in military duties, but such 
exception is not applicable to a legal training program for Regular officers who 
are in an excess leave status without pay and allowances while attending law 
courses for the purpose of qualifying as lawyers and, therefore, the payment of 
tuition for such training comes within the prohibition and may not be authorized. 


To the Secretary of the Army, March 10, 1961: 


By letter of January 31, 1961, the Deputy Assistant Secretary of 
the Army (Financial Management) requested a decision as to the 
applicability of the language contained in sections 517 and 521 of the 
Department of Defense Appropriation Act, 1961, Public Law 86-601, 
74 Stat. 352, 353, to a proposed program for obtaining legal officers for 
the Judge Advocate General’s Corps. The request has been assigned 
number SS-A-548 through clearance with the Military Pay and 
Allowance Committee, Department of Defense. 

Section 517 provides that : 


None of the funds provided in this Act shall be available for training in any 
legal profession nor for the payment of tuition for training in such profession: 
Provided, That this limitation shall not apply to the off-duty training of military 
personnel as prescribed by section 521 of this Act. 


And section 521 provides that: 


No appropriation contained in this Act shall be available for the payment of 
more than 75 per centum of charges of educational institutions for tuition or 
expenses for off-duty training of military personnel, nor for the payment of any 
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part of tuition or expenses for such training for commissioned personnel who 
do not agree to remain on active duty for two years after completion of such 
training. 


The Deputy Assistant Secretary states that under the proposed 
program, to be implemented in order to alleviate a critical shortage of 
experienced officers in the Judge Advocate General’s Corps, selected 
graduates of the Reserve Officers’ Training Corps program would be 
appointed officers in the Regular Army, be granted excess leave with- 
out pay or allowances, and be permitted to attend law school at their 
own expense. The same program is contemplated for interested Reg- 
ular Army officers now serving on active duty. The program officers 
would be assigned to Army installations near their law schools; and 
during summer recess, they would be ordered to report to such in- 
stallations for duty. The duty would be performed in a staff Judge 
Advocate’s office, at a military school, or in some other assignment 
where the officers would receive military training; and during such 
periods of duty pay and allowances appropriate to grade would 
accrue. While travel allowances would be paid for any travel during 
these periods of active duty, no travel allowances would be given for 
travel between the assigned installations and the law schools being 
attended. The officers involved would be required to serve a minimum 
period of three years after completion of their law school work. 

The Secretary of the Army may grant members of the Army leave 
in excess of the number of days’ leave provided for by statute; and 
where such excess leave is authorized by the Secretary, no entitle- 
ment accrues to pay or allowances during such absences. See 37 
U.S.C. 33(b). Since the proposed program would place the officers 
involved in an excess leave status without pay or allowances and 
since appropriated funds are not to be utilized to defray any of the 
law school expenses that will be incurred, we can perceive no legal 
basis for objecting to the proposed program as outlined above. 

The Deputy Assistant Secretary further states that the Department 
would also desire to pay a portion of the new law school tuition and 
expenses of these officers, not to exceed 75 percent, in accordance with 
the provisions of section 521 quoted above but that a favorable deci- 
sion on this question is not necessary to implementation of the outlined 
program for legal training in an excess leave status. 

The proviso in section 517, above, removing the restriction against 
the use of appropriated funds for training in any legal profession 
so far as concerns off-duty training, may be traced back to section 
724 of the Department of Defense Appropriation Act, 1955, 68 Stat. 
355. The purpose for introducing the proviso is set forth at page 
12 of Senate Report No. 1582, 83d Congress, 2d Session, as follows: 


The committee has been informed that this section is being interpreted by the 
Department of Defense to prohibit the payment of any expenses for law or legal 
course being taken by personnel in the off-duty education programs of the military 
departments. The history of this provision clearly indicates that it was directed 
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at full-time legal training where the total expense both of training and of the 
compensation of the individual being trained, was being borne by the United 
States. It was never intended to prohibit or limit the type and character of 
the courses being taken by individuals studying on their own time and where 
the military departments were making only partial contributions to the expenses 
of such off-duty study. In order to clarify this intention, the committee 
recommends the addition of the following proviso: 


And in Hearings before the Subcommittee of the Committee on Appro- 
priations, United States Senate, 83d Congress, 1st session, on H.R. 
5969, enacted as the Department of Defense Appropriation Act, 1954, 
67 Stat. 336, the following statement was made at page 2054 by Major 
General H. N. Hartness of the Office of the Secretary of Defense, with 
regard to a Department proposal to eliminate language in the bill 


precluding the payment of tuition or expenses for off-duty training: 

May I repeat, Senator, this is off-duty education and completely apart from 
his daily work. It is in the evening, it is on Saturdays or Saturday afternoons, 
when he is off away from duty. This has nothing to do with his actual on-duty 
training. * * * This is solely off-duty training in which the officer and the 
enlisted man is seeking to better himself educationally * * * 


It is clear that the term “off-duty training” contemplates a member 
being in an active military status performing regular duties attendant 
to such status and contemporaneously furthering his education on his 
own time while not engaged in military duties. Training under the 
proposed program does not fall in this category. Therefore, the off- 
duty training exception to the prohibition against using appropriated 
funds for training in any legal profession is not applicable. More- 
over, the prohibition was intended to cover the pursuit of degrees in 
law, that is, the training of individuals for the purpose of qualifying 
them as lawyers; and the training contemplated here, in that its sole 
purpose is to qualify the participants as lawyers, falls squarely within 
the prohibition. See 39 Comp. Gen. 58. 

The questions presented are answered accordingly. 


[ B-145019 J 


Civilian Personnel—Household Effects—Transportation— 
Island Shipments—Great Lakes States 


The State of Ohio from which a shipment of household effects of a civilian 
employee moved incident to a permanent change of station is not a state bound- 
ing on the sea to be termed a coastal state within the meaning of the note on 
page 9 of Bureau of the Budget Circular No. A-37, Transmittal Memorandum 
No. 8, October 22, 1959, which authorizes payment for the use of ferry service 
for household effects shipments by common carrier having their origin or desti- 
nation on any other island of one of the coastal states”, therefore, the em- 
ployee may not be reimbursed for a ferry charge for that part of the movement 
of effects from Put-in-Bay, Ohio (an island in Lake Erie), to Catawba Island, 
Ohio. 


To Manley W. Allen, Department of the Interior, March 10, 1961: 
On January 25, 1961, your reference F5023-ABF, you requested our 
decision whether you may certify a voucher for $30, in favor of 
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Aubrey F. Houston, an employee of the National Park Service repre- 
senting reimbursement for a ferry charge from Put-in-Bay, Ohio, to 
Catawba Island, Ohio. The charge was incurred in conjunction with 
the movement of the employee’s household effects from Put-in-Bay, 
Ohio, to Coolidge, Arizona, incident to his change of station. 

Your letter states the facts as follows: 


Mr. Houston has been reimbursed for the movement of his household goods as 
prescribed by Executive Order No. 9805 as amended by Executive Order No. 
10507, in accordance with the commuted rate as outlined in Bureau of the 
Budget Circular No. A-37, Transmittal Memorandum No. 3 of October 22, 1959. 

The National Monument is on South Bass Island in Lake Erie, about four 
miles from the mainland. Put-in-Bay, Ohio, which is on the Island, can be 
reached by motor carrier transportation only by use of ferry from Catawba Is- 
land eight miles distant, or from Port Clinton fourteen miles distant; in this 
particular case the household goods were transported from Put-in-Bay to Ca- 
tawba Island. The current issue of the highway mileage guide shows Catawba 
Island as one of the hard-surface highway terminus serving Put-in-Bay. 


The regulations governing this shipment are set forth in the Bureau 
of the Budget Circular cited by you. Provision is made for extra al- 
lowances for ferry and bridge service at specified rates for shipments 
moving by common carrier via the points listed therein. No point in 
the State of Ohio is included nor is any provision made for reimburse- 
ment on an actual expense basis as here claimed. Therefore, the au- 
thority, if any, for the allowance of this claim must be found in the 
following note appearing on page 9 of the circular: 


For shipment by common carrier having its origin or destination on any other 
island of one of the coastal states, excluding Alaska, that can be reached by motor 
carrier transportation only by use of ferry or ship the rate shall be $5.00 per 
hundred pounds on the basis of actual weight. 


The additional allowances provided by that paragraph are expressly 
limited to shipments originating or terminating on islands of the 
coastal states. Black’s Law Dictionary (3d edition) defines the word 
“coast” as “The edge or margin of a country bounding on the sea,” 
and states further, “The word is particularly appropriate to the edge 
of the sea, while ‘shore’ may be used of the margin of inland waters.” 
Mahar v. Gartland Steamship Company, 154 F. 2d 621, holds that 
(p. 622), “A country’s ‘coast’ ordinarily means those of its borders 
washed by the sea, and our shores on the Great Lakes do not come 
within this definition.” From the foregoing discussion it is apparent 
that Ohio may not be termed a coastal state within the meaning of the 
regulations. 

The voucher, which is returned herewith, may not be certified for 
payment. 

[ B-144082 J 


Contracts—Negotiation—Impracticable To Obtain Compe- 
tition 
A negotiated award for repair services for special purpose military vehicles and 


complex ground equipment under 10 U.S.C. 2304(a) (10), when it is impracticable 
to obtain competition, with the firm which had ranked highest among the 15 
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firms submitting proposals based on a weighted point system which included 
evaluation of the technical and financial capabilities of the offerors as well as 
their prices, was proper and the administrative determination based on the fact 
that there was no standard pricing manual for the procurement and no known 
basis for drafting specifications supports the determination for an award by 
negotiation. 


To Dibrell, Gardner & Dotson, March 15, 1961: 


By letters dated September 23, September 28 and October 13, 1960, 
you protested, on behalf of Alamo Automotive Service, Inc., against 
the award of a negotiated cost-plus-a-fixed-fee contract to The 
Tumpane Company, Inc., under Request for Proposals No. 3900-61- 
LP59057, as amended, issued by Kelly Air Force Base, Texas, on 
July 30, 1960. 

One of the grounds of the protest is that Alamo has been a success- 
ful bidder on an advertised contract which, you state, is similar to 
the instant procurement. The advertised contract to which you refer 
is contract No. AF 41(608) 11128 awarded to Alamo on September 25, 
1959. That contract provided for the repair and overhaul of various 
types of general purpose vehicles. The prices bid for labor under that 
contract were computed by the man-hours specified in original manu- 
facturers’ time schedules, the Motor Flat Rate Manual or the Time 
Rate Study made a part of such contract as Exhibit “A.” Thus, there 
existed sufficient reliable labor-cost data to permit interested bidders 
to compete price-wise under the competitive bidding statute and to 
enable the procurement agency to properly evaluate bids for the 
purpose of determining the lowest responsible bidder, price and other 
factors considered. 

In the procurement here involved proposals were solicited for the 
furnishing of maintenance, modification and repair services on special 
purpose vehicles and ground support equipment, including depot level 
maintenance, modification and repair support to all bases within the 
San Antonio Air Materiel Area. A committee was established to 
evaluate proposals received pursuant to the request for proposals on a 
weighted point basis. Points were assigned for evaluation purposes 
in the following areas for consideration : 


Points 

Ss: SR II ie cs tagesitp satis sean it ccleaner tin eps la ib ceca in 20 

Fy, Tae. COMNIACRIID. CR OT ICO iki sin icctiiieeccctesecennsenn 20 
3. Offerors plan to staff and operate a maintenance and repair 

NO iii Sih aarti aikido nrelepinini gimmie ainaniaaaieeiionninbiaalidts 20 

i TN SINE CON OO igi cit ecient cncmemmmebiemaag atin 10 

OO Ns os cece abc ta nics etter i deiciasinsuies aetna 25 

i TE acc ssis ren tes casita sinning iai 10 


After a detailed technical evaluation of all the 15 proposals sub- 
mitted, it was determined by the committee that The Tumpane Com- 
pany, Inc., ranked highest in weighted points and that Alamo ranked 
tenth in the point evaluation. This evaluation procedure was in 
consonance with the provisions of section 3-805.2, Armed Services 
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Procurement Regulation, prescribing the standards to be followed in 
selecting a cost-reimbursement contractor. Based on the findings of 
the evaluation committee, negotiations were then conducted with 
Tumpane with the result that contract No. AF 41(608)-12542 was 
entered into with that firm on September 22, 1960, on a cost-plus-a- 
fixed-fee basis at an estimated cost of $868,263.63 and a fixed-fee of 
$22,000. The contract was negotiated pursuant to 10 U.S.C. 
2304(a)(10) which authorizes the negotiation of contracts if “the 
purchase or contract is for property or services for which it is imprac- 
tical to obtain competition.” As required by regulation, the contract- 
ing officer determined, prior to the award of the negotiated contract, 
that “this procurement is for services which involves maintenance, 
repair and inspection in connection with any one of which types of 
services the exact nature or amount of work to be performed is not 
known.” Such officer further determined that— 

* * * this procurement is for services for which it is impractical to secure 
competition by means of formal advertising; that as of the date of this deter- 
mination to the best of the Contracting Officer’s knowledge and belief, there 
does not exist any law or regulation fixing the price of the services to be pro- 
cured, and that negotiation of a contract for these services is authorized pur- 


suant to 10 U.S.C. 2304(a) (10) as contemplated by paragraph 3-210.2(ix) of 
the Armed Services Procurement Regulations, 


Concerning the type of contract utilized, the Director of Procurement 
and Production determined that— 

The exact nature and extent of the work covered by the proposed contract 
and the precise method of accomplishing that work cannot be established in 
advance, but must be subject to improvisation and change as the work progresses 
and the cost of performing said work cannot at this time be forecast with a 
reasonable degree of accuracy. 

Upon the basis of findings set forth above, I hereby determine pursuant to 10 


U.S.C. 2806(c) that the use of the Cost-Plus-A-Fixed-Fee type contract is likely 
to be less costly and I hereby authorize the use of said contract. 


The record shows that no time-rate studies for use in determining 
the labor charges for repairs, etc., were available for most of the 
equipment and vehicles listed on Exhibit 1 of Appendix “A” of the 
Request for Proposal. The equipment listed generally is complex 
machinery such as asphalt heating kettles, cranes, cabin pressure 
leakage testers, demineralizers and hydraulic aircraft assembly jacks. 
The Motor Flat Rate Manual which is designed for use in determining 
labor repair charges for sedans, station wagons, and pick-up trucks 
did not provide a satisfactory standard for pricing the work to be 
done under the instant procurement. And we are informed that there 
is no existing study or combination of existing studies which would 
make it possible to draft specifications for the contract in such a 
way that competitive bids therefor could be realistically compared. 

We find no factual basis on the present record to question the 
administrative determinations made respecting the negotiation of the 
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contract, especially since adequate competition was obtained. More- 
over, it is evident that the award was not made on the basis of price 
alone but also on the bases of other factors relating to Tumpane’s 
capabilities, both technical and financial. 

You also contend that the instant procurement is similar to that 
considered by our Office in 37 Comp. Gen. 72, where we held: 

After proposals for the preparation of technical manuscripts were received 
from 16 responsible firms and evaluated on the basis of price, the practicability 
of a competitive procurement has been conclusively demonstrated and a nego- 
tiated award under 10 U.S.C. 2304(a) (10), which authorizes an exception to 


formal advertising upon an administrative determination that it is impracticable 
to obtain competition, is improper. 


That decision is distinguishable since the award here was not made 
on the basis of price alone but on the bases of the criteria used by 
the evaluation committee which related to matters in addition to 
price. Also, the fact that 15 proposals were received did not, in and 
of itself, render the procurement susceptible to competitive bidding 
by formal advertising. The type of procurement involved here is 
expressly provided for in section 3-210.2(ix), ASPR, as being proper 
for negotiation under 10 U.S.C. 2304(a) (10). 

Accordingly, we are of the opinion that the instant procurement 
was accomplished pursuant to proper administrative determinations 
adequately supported by the facts of'record. Therefore, your protest 
must be denied. 

[ B-144947 } 


Military Personnel—Retired—Conflict of Interest 


A contract for the employment of a retired regular Marine Corps officer as a 
consultant to advise his employer—a military supply company—concerning 
Government needs and to assist in designing and manufacturing products for 
which the military departments have a current or future need would not itself 
bring the consultant activities within the conflict-of-interest restriction in 10 
U.S.C. 6112(b), which prohibits receipt of any payment from the United States 
during such employment, so long as the officer does not contact the Navy or allow 
his name to be used for contracts resulting in sales; however, a provision in the 
contract which requires the officer to visit military installations and officials 
brings into existence the appearance of a requirement for possible sales activities 
within the conflict-of-interest statute and should be eliminated or modified to 
exclude contacts with installations and officials under the Department of the 
Navy. 

To the Secretary of the Navy, March 15, 1961: 

By letter dated January 27, 1961, Department of Defense Military 
Pay and Allowance Committee submission No. SS-557, the Deputy 
and Assistant Judge Advocate General requested our decision as to 
whether the provisions of 10 U.S.C. 6112(b) would preclude the pay- 
ment of retired pay to Lieutenant General John T. Selden, USMC, 
retired, in the event the officer is employed by the Military Supply 
Company pursuant to a contract of employment, a copy of which was 


enclosed. 








512 DECISIONS OF THE COMPTROLLER GENERAL [40 


It appears that General Selden retired as an officer of the Regular 
Marine Corps on April 1, 1955. The enclosed contract contemplates 
the retired officer’s employment in a civilian capacity outside the Fed- 
eral Government. The duties which he would be expected to perform 
are as follows: to analyze and coordinate the employer’s line of prod- 
ucts with current military needs, to suggest new lines of product 
development and utilization to the employer and, also, to perform 
such related duties as the employer shall assign to him. While it is 
stated in paragraph three of the contract that the employee will not 
be required to perform any activities which might be interpreted as 
violating 10 U.S.C. 6112(b) and 18 U.S.C. 281, paragraph four states 
that it is anticipated that in the performance of his duties General 
Selden “shall be required to visit various military installations, and to 
consult with various officials in order to ascertain current and future 
military needs and problems so that he can advise employer with 
respect to the best utilization of employer's current product line and 
to suggest new lines of potential product development.” 

Section 6112 of title 10 of the United States Code provides as 
follows: 

(a) An officer of the Regular Navy or the Regular Marine Corps, other than a 
retired officer, may not be employed by any person furnishing naval supplies or 
war materials to the United States. If such an officer is so employed, he is not 
entitled to any payment from the United States during that employment. 

(b) If a retired officer of the Regular Navy or the Regular Marine Corps is 
engaged for himself or others in selling, or contracting or negotiating to sell, 


naval supplies or war materials to the Department of the Navy, he is not entitled 
to any payment from the United States while he is so engaged. 


Section 281 of title 18 of the Code provides that retired officers 
of the Armed Forces of the United States, while not on active duty, 
shall not by reason of their status as such be subject to the provisions 
of that section. However, our views expressed in this matter are not 
to be understood as relating to the possible application of section 281. 

In decision of November 9, 1959, 39 Comp. Gen. 366, we said that 
section 6112(b) of title 10 of the Code has been classified as one of 
the group of so-called conflict-of-interest statutes and that the es- 
sential purposes of such statutes are to safeguard the integrity of 
public administration and to prevent Government officials from using 
their positions and influence for personal gain. We expressed the 
belief that Congress intended such statutes to apply in any case reason- 
ably within the scope of the statutes wherein the mischief at which 
they are aimed could arise. Cf. 39 Comp. Gen. 751, 753. 

In our decision dated January 6, 1959, 38 Comp. Gen. 470, we held 
that any activity calculated to induce the purchase of supplies and war 
materials by the Navy Department must be considered as coming 
within the scope of 10 U.S.C. 6112(b), even though no actual sale or 
contract may be made. To limit the application of the statute to 
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officers who participate only in the final formation of a contract would 
permit those who have a conflict of interest to engage in the pre- 
liminary, but often the crucial stages of a transaction, and then to 
insulate themselves from the statute by withdrawing from the negotia- 
tions at the final and often perfunctory stage of the proceedings. See 
United States v. Mississippi Valley Generating Co., 364 U.S. 520. 

In Seastrom v. United States, Ct. Cl. No. 220-57, decided Novem- 
ber 4, 1959, the statement of employment furnished the Navy showed 
that Seastrom was engaged in the demonstration of drugs manu- 
factured by his employer, and that he demonstrated and explained 
the products to various naval facilities. Concerning that activity 
the Court of Claims said : 

* * * Certainly his demonstration or explanation of the drugs could only be 
aimed at eventual sales by the company. We cannot conceive of any company 
engaged in a profit-making enterprise that would send a paid representative in 
the field of demonstration without the thought of future sales. Thus the only 
logical conclusion in this case is that the plaintiff's work, if not actually pro- 
curing a signed order, was all in an effort to increase sales and when his activi- 
ties included visits to naval facilities he came under the restrictions of the 
Sales Act, supra. 

The court concluded that Seastrom “is a retired officer who engaged in 
a form of selling to the Navy.” 

We do not perceive much difference essentially between demonstra- 
tions of products for sale and contacts made for the purpose of deter- 
mining the requirements of the Navy for products which an employer 
may desire to manufacture for the Navy. Discussions held in such 
contacts may form the very foundation upon which the final contract 
is based, particularly when negotiated contracts constitute a high per- 
centage of Navy procurement volume. The statute is directed not only 
at favoritism, but at conduct that tempts favoritism. A not unlikely 
result of such contacts by a high ranking retired officer is the award 
of Navy contracts, even though the retired officer does not participate 
in the contract negotiations. Where a contact ultimately ripens into a 
contract, it cannot be realistically said that the contact and subsequent 
events were not interrelated and interconnected. 

As we understand the proposed contract, General Selden will be em- 
ployed to advise his employer about Government needs and assist him 
in designing and manufacturing products for which the military de- 
partments have a current or future need. So long as he does not con- 
tact the Navy concerning such matters, we see no reason to question 
his consultant activities. With paragraph four in the contract, how- 
ever, there exists the appearance of a requirement for possible “sales” 
activities, notwithstanding the express disclaimer of such activities in 
paragraph three, and therefore we cannot answer your question in the 
negative unless paragraph four is modified or eliminated from the 
contract. 
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If paragraph four is eliminated from the contract, or modified so as 
to exclude installations and officials under the Department of the Navy 
from the “military installations” to be visited and the “officials” to 
be consulted, it is our view that execution of the contract by General 
Selden would not in itself bring him into the area covered by 10 U.S.C. 
6112(b). That does not mean that he would not be subject to the 
statute if he actually contacts the Navy about his employer's products 
or allows his name to be used as a key to open the door to Navy pro- 
curement offices for his employer's salesmen. In other words, General 
Selden could give rise to the question of whether he is subject to the 
statute if he in fact contacts the Navy in the course of his employment 
even though paragraph four is eliminated or modified, 

The question presented is answered accordingly. 


[ B-144432 J 


Bids — Competitive System — Two-Step Procurements — 
Propriety 


An administrative determination to use a two-step procurement procedure be- 
cause of the insufficiency of technical data to meet the requirements of a single- 
step advertised procurement is a matter for the procurement officers, who are 
better qualified to review and determine the qualitative requirements of the 
agency, and a determination which is supported by the facts will not be 
questioned. 


Under a two-step procurement involving a request for submission of technical 
proposals as the first phase and an invitation as the second phase, an allegation 
that the invitation represented a change from the original requirement, in that 
the purpose of the first step was to allow the procurement personnel to determine 
whether the bidder understood the specifications, may not be sustained in view 
of the provision in the invitation advising bidders that the purpose of the first 
phase was to permit the Government to determine the acceptability of the 
product offered by each bidder. 


In a two-step procurement involving a request for submission of technical pro- 
posals as the first phase and an invitation to bid as the second step, the submis- 
sion of an acceptable technical proposal is only a condition precedent to the 
invitation to make an offer to supply the equipment in the second step and the 
offer made in the bid which culminates in the contract fixes the liability of the 
contractor with respect to performance and conformability requirements. 


An allegation that under a two-step procurement free and open competition is 
eliminated when bidders must conform to the technical proposal submitted dur- 
ing the first phase and are precluded from basing their bid prices on cheaper 
components that may become available after the submission of the technical 
proposals may not be accepted since all bidders were free to select any com- 
ponents that would meet the minimum requirments of the specifications and the 
time interval between the two steps being the same for all bidders, no bidder 
was placed in a prejudicial position with respect to bid prices. 


While the selection of a low bidder on the basis of unguaranteed weights under 
an invitation which provides for evaluation on the basis of price, plus cost of 
transportation f.o.b. destination, but did not provide for a guaranteed gross 
shipping weight would ordinarily be improper where the actual weights will not 
affect the relative standing of the low bidders, such procedure is not improper. 


To the President, American Marc, Inc., March 16, 1961: 


In telegram of November 14, 1960, and letters of November 28, 
1960, and February 14 and 16, 1961, you protested against the proce- 
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dures employed by the Air Force for the purchase of various quan- 
tities of five different sizes of diesel engine generator sets through 
two-step procurement covered by request for technical proposal 
SM-0-6115-6168, 6198, and 6199 in the first phase and invitation 
04-606-61-9 in the second phase. 

It is alleged that this procurement should have been accomplished 
through regular formal advertising without recourse to the two-step 
method. However, the Air Force has advised that before the procure- 
ment was opened to bidders, the available data was reviewed in ac- 
cordance with procurement regulations and it was determined to be 
inadequate to meet the requiretients of single-step advertised procure- 
ment and to be best suited for the two-step method. Further, the Air 
Force states that the insufficiency of the procurement data for single- 
step procurement is demonstrated by the fact that it was necessary to 
require changes to 35 discrepant areas in the technical proposals sub- 
mitted by the bidders in the first phase to arrive at a satisfactory 
basis of understanding. Since the procurement officials are better 
qualified to review and evaluate the sufficiency of available technical 
data to determine whether it will be satisfactory to procure equipmeit 
with the qualitative requirements that are needed, we would not feel 
justified in questioning their determination in view of the represen- 
tations they have made. 

You contend further that in view of paragraph 7 in amendment 1, 
dated April 15, 1960, to the request for technical proposal, American 
Mare prepared its technical proposal to provide for more than mar- 
ginal equipment. Paragraph 7 provides: 

Proposals will be considered and evaluated in order of preference based upon 
the indicated understanding of the overall intent, ability to meet the Spec with 
the maximum degree of interchangeability and maintainability. Proposals sub- 


mitted must reflect these values in easily understood format, such as graphs, 
charts or percentage factors. 


However, paragraph 7 was amended by paragraph 4 in amendment 
4 dated May 11,1960. Paragraph 4 provides: 


Amendment Nr. 1, dated 15 April 1960, Item 7 is clarified as follows: 

Bidders’ Technical Proposals meeting the minimum requirements of inter- 
changeability and maintainability as outlined in Attachments 4 and 5 to Letter 
Request for Technical Proposal, dated 16 March 1960, will be considered ac- 
ceptable for that phase of proposal evaluation. 


It would therefore appear that your determination to offer equipment 
meeting more than the minimum needs resulted from a failure to take 
into consideration the last quoted paragraph. 

You also allege that the requirement in the invitation that “THE 
CONTRACTOR MUST PRICE, BUILD, TEST AND DELIVER 
THE EQUIPMENT LISTED HEREIN IN ACCORDANCE 
WITH HIS TECHNICAL PROPOSAL SUBMITTED IN RE- 


596896 O-62-—35 
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SPONSE TO SMAMA LETTER REQUEST FOR TECHNICAL 
PROPOSAL SM-0-6115-6168, 6198 and 6199 DATED 16 MARCH 
1960, AMENDMENTS AND LETTERS THERETO AND THE 
GOVERNMENT SPECIFICATIONS * * *” was a change in the 
original requirement in that the purpose of the first step was only to 
allow the procuring personnel to determine whether the bidder had a 
thorough understanding of the specification and not to tie the bidder 
down to the specific equipment offered. However, we cannot agree 
since the request for technical, proposal clearly advised bidders that 
the purpose of the first phase was to permit the Government to de- 
termine the acceptability of the product offered by each bidder. 

Further, you state that the language in the invitation requiring the 
contractor to conform to the technical proposal and the Government 
specifications leaves open the question as to the extent of the success- 
ful bidder’s responsibility since, you contend, the contractor’s tech- 
nical proposal is the offer which when accepted by the Government 
constitutes the contract. However, it should be noted that the sub- 
mission of an acceptable technical proposal to the Government in the 
first step is only a condition precedent to being invited to make an 
offer to supply the equipment in the second step. The bid made by 
the acceptable bidder in the second step is the only offer that can 
culminate in a contract. And the offer made in the bid provides that 
the equipment will conform to the technical proposal and the Gov- 
ernment specifications. Further, the contractor’s liability is made 
clear by other provisions in the contract. Part XV, the First Article 
Test Approval clause, states: 

* * * In the event such testing by the Contractor or any inspection which the 
Government may desire to perform during such testing reveals deficiencies in 
the First Articles, the Contractor shall immediately make such corrections in 


the First Articles as are necessary to make said articles conform to the contract 
specifications for submission as contract items. * * * 


Part X XVI provides: 


In the event of conflict between the Government specifications and the Con- 
tractor’s technical proposal, the Government specifications shall govern 


Part XX XX provides: 


RELIABILITY PROGRAM: Acceptance of the Contractor’s Technical Pro- 
posal does not constitute approval of reliability program as submitted. 
Therefore, to the extent that the technical proposal does not meet the 
Government specifications, the specifications prevail and control. For 
this reason it is incumbent upon each bidder to assure itself before 
bidding that the equipment will satisfy the performance requirements 
or else find itself required to make adjustments without cost to the 
Government in the event the equipment fails to meet the performance 
standard after a contract is awarded and the equipment is tested. 
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It is also contended that it was a material omission not to include in 
the invitation the language set forth in ASPR 2-503.2(iii) that: 


* * * Nothing contained in said Technical Proposal shall constitute a waiver 
of any of the provisions of said Exhibit (or specifications). 

While the specific language in ASPR 2-503.2(iii) was not incorpo- 
rated into the invitation, the same intention was clearly shown by the 
use of other provisions. See Parts XV, XXVI, and XXXX above. 

It is your contention that if bidders are required to conform to thie 
technical proposal submitted during the first stage of the procurement, 
free and open competition is eliminated in that bidders are precluded 
from basing their bid prices on cheaper components that may become 
available after the technical proposals are accepted. Under the terms 
of the request for technical proposals, bidders in submitting such 
proposals were free to select any component that would meet the 
minimum requirements of the specifications. Furthermore, the Air 
Force reports that to permit bidders to submit prices on the basis of 
using different components from those indicated in their technical 
proposals would require additional technical evaluation which would 
so delay the procurement as to nullify the advantages sought to be 
obtained from the use of the two-step system. The Air Force points 
out in this regard that the time interval between the two proposals was 
the same for all bidders so that no bidder was prejudiced for this 
reason. In these circumstances, your contention that you were not free 
to bid on the lowest priced equipment available cannot be accepted as 
a valid basis for questioning the procedures followed. As we stated 
in our decision 40 Comp. Gen. 40, at page 42, “We also must recognize 
that a procedure that permits procurement officials to reasonably cir- 
cumscribe the area of consideration of proposals in certain cases is 
necessary if they are to achieve evaluation and consummate their com- 
mitments within their limitations.” 

Finally, you point out that bids were to be evaluated on the basis of 
price plus the cost of transportation from the bidder’s f.o.b. point to 
McClellan Air Force Base, but that no provision for a guaranteed 
gross shipping weight was included in the invitation. It is contended 
that the failure to include a requirement for guaranteed gross shipping 
weight rendered the invitation legally defective, citing our decision in 
40 Comp. Gen. 160. While the selection of a low bidder on the basis of 
unguaranteed weights ordinarily is improper, where the actual weights 
will not affect the relative standing of the low bidders such procedure 
is not objectionable. 39 Comp. Gen. 684, 694. In this case the shipping 
weights cannot be of any controlling significance since there is more 
than a million dollars difference between the low bidder—to whom it is 
proposed to make the award—and the second low bidder which would 
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more than absorb the additional cost of any weight increase over that 
represented by the low bidder in its proposal. 

In the circumstances, we conclude that no further action in this 
matter is required. 


[ B-144779 J 


Contracts—Bids—Discounts—Evaluation 


An offer of a price reduction in the event of an award of a specified number of 
items of work submitted by a bidder in response to an invitation which did 
not contain any provision for alternate bids, but which specified that the Gov- 
ernment reserved the right to make a single award for all items of work, is 
not considered an alternate bid so as to preclude consideration of such a 
bid for award. 


A cash discount offer when the invitation for supplying certain items for a 
military installation does not contain any provision for consideration of discounts 
is not an alternate bid nor a variance from the requirements and is properly 
for consideration in the evaluation of the bids; the fact that, under section 
2-407.3 of the Armed Services Procurement Regulation, a determination as to 
the minimum period for prompt payment discount is required prior to the 
issuance of an invitation does not preclude consideration of a prompt payment 
discount bid, but is merely recognition of the practice of bidders furnishing 
supplies to offer discounts for prompt payment. 


To Charles Simkin & Sons, Inc., March 16, 1961: 


Reference is made to the letter of January 6, 1961, from your 
attorney, protesting the award of a contract numbered AF 49 (642) - 
983 to Schweigert, Inc., pursuant to invitation No. IFB 49-642-61-21 
issued by the Andrews Air Force Base, Maryland, on November 8, 
1960. 

The invitation for bids requested bids on nine items of work of 
removal and replacement of underground steam supply and con- 
densate lines in Area 1 at Andrews Air Force Base. The Govern- 
ment reserved the right to make a single awara to the lowest 
responsible bidder in the aggregate, price and other factors con- 
sidered, for any number of items listed at the convenience of the 
Government. The items, however, were not to be taken out of 
priority order but were to start with item one and terminate at the 
item selected. The invitation for bids did not contain any provision 
with regard to cash discount for prompt payment. The two lowest 
bids for the nine items were those submitted by Schweigert, Inc., 
who bid a total of $41,510.48, and by your company, which id a 
total of $41,097. Schweigert, Inc., however, had inserted a provision 
in its bid as follows: 

In the event a minimum of eight (8) buildings are awarded, cash discount 
of $600.00 will be given if paid within fifteen (15) days after completion of 
contract. 

Since the award of all the items was made, it was determined that 
Schweigert, Inc., was the low bidder when the discount of $600 
was considered. When it was decided to award the contract to 
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Schweigert, Inc., you protested the award in your letter of December 
27, 1960, to the contracting officer on the ground that the bid docu- 
ments made no provision for considering “alternative proposals.” 
In the letter of January 6, 1961, from your attorney it is again pointed 
out that alternative bids were not for consideration under the instant 
invitation. It is contended also that it was improper to consider a 
cash discount. 

In support of the various contentions, reference is made to sections 
2-301 and 2-403(c) of the Armed Services Procurement Regulation 
which deal with the matter of responsiveness of bids and nonresponsive 
bids. You regard the provisions in the Schweigert bid as an alternate 
bid and it is stated that “insertion of an alternative bid based on the 
award of all the items, in violation of the bid instructions, was unfair 
to the competing contractors.” Also, reference is made to section 
2-407.3 of ASPR which provides in part as follows: 

(a) Prior to issuing an invitation for bids (except for construction), a deter- 
mination shall be made as to what minimum period for prompt payment dis- 
counts will be considered in the evaluation of bids, and such minimum period 
shall be stated in the invitation for bids. 

With regard to the question as to whether the Schweigert bid is to 
be regarded as an alternate bid, our Office has held that an award of 
all lots to one bidder, where no more advantageous price may be ob- 
tained otherwise, is not objectionable. See 35 Comp. Gen. 383 and 33 
td. 499. The reduction of $600 offered by Schweigert if awarded eight 
items cannot be considered as an alternate bid so as to preclude con- 
sideration in making award, especially since the Government reserved 
the right to make a single award. Compare 36 Comp. Gen. 177. 

With regard to the question of considering the provisions in 
Schweigert’s bid solely from the standpoint of being a discount for 
prompt payment, you do not contend that a cash discount for prompt 
payment could not in any event be considered in evaluating bids, but 
it is your contention that since bidders were not invited to quoie dis- 
counts such discounts could not be considered in evaluating bids. In 
35 Comp. Gen. 684 we considered the case of a bid which had incor- 
porated therein a price-escalation provision. There was nothing in 
the invitation for bids in that case which stated that such a provision 
would be considered but it was concluded that since the price bid, 
including the upward escalation, would still be the lowest bid, the bid 
could be considered for award. For like reasons, a provision for re- 
duction in price such as a cash discount should be considered in 
evaluating bids even though there was no provision in the invitation 
in regard to cash discounts. The offering of a cash discount when 
none is requested is not an alternate bid nor a variance from the 
specifications any more than is a failure to offer a discount when a 
discount is requested. ‘The fact that the Armed Services Procurement 
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Regulation requires that “Prior to issuing an invitation for bids (ex- 
cept for construction)” a determination is to be made with regard to 
the minimum period for prompt payment discounts does not require 
the conclusion that a discount offered in a bid for construction work 
may not be considered. Rather it may be regarded as a recognition 
of the commonly accepted fact that it is a practice of bidders in sub- 
mitting bids for furnishing supplies to offer discounts for prompt 
payment whereas in submitting bids for construction work it has not 
been the general practice of bidders to offer cash discounts. 

It has been informally ascertained from representatives of the De- 
partment of the Air Force that unless unforeseen circumstances inter- 
vene the time allowed by Schweigert will be ample for the 
Government to avail itself of the discount in making payment for the 
contract work. 

In view of the foregoing, our Office finds no proper basis for cancel- 
ing the award of the contract to Schweigert, Inc., under the instant 
invitation. 


[ B-144887 J 


Highways—Construction—Replacement Roads Coustructed 
by Corps of Engineers 


The provision in section 207(b) of the Flood Control Act of 1960, 33 U.S.C. 
70lr-1, that replacement roads made necessary as the result of the construction 
of water resource projects should be comparable in design and standards to 
those of the State and of the same classification as the road being replaced, 
makes obsolete the Corps of Engineers policy of “manifestation of intent” under 
which extra costs for improved roads beyond existing design standards would 
be borne by the Corps; therefore, in the replacement of an Oregon highway, the 
Corps of Engineers should not contribute the amount of excess costs incurred in 
completing the relocated road to interstate standards over whut would have 
been required to complete the original road to interstate standards. 


Under section 207(b) of the Flood Control Act of 1960, 33 U.S.C. 701r-1, which 
authorizes the Chief of Engineers to construct substitute roads required incident 
to water resources projects to design standards comparable to those of the State 
in which the road is located for roads of the same classification as the road being 
replaced based on the existing traffic at the time of taking, the Corps of Engineers 
is not required to contribute to costs of real estate acquisition to construct a 
replacement road to interstate standards based on 1975 traffic but only to the cost 
of real estate required for a road built to current design standards. 


To the Secretary of the Army, March 16, 1961: 

By letter of January 18, 1961, the former Assistant Secretary of the 
Army (Manpower, Personnel and Reserve Forces) requested our 
opinion as to the interpretation and application of the provisions of 
section 207 (b) of the Flood Control Act of 1960, 74 Stat. 501, 33 U.S.C. 
701r-1, in the proposed relocation of Oregon U.S. Highway No. 30 
at John Day Lock and Dam project on the Columbia River. Section 
207(b), which applies to the project here involved, provides: 


(b) That, for such water resources projects, under construction or to be 
constructed, when the taking by the Federal Government of an existing public 
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road necessitates replacement, the substitute provided will as nearly as practi- 
cable serve in the same manner and reasonably as well as the existing road. The 
Chief of Engineers is authorized to construct such substitute roads to design 
standards comparable to those of the State in which the road is located, for 
roads of the same classification as the road being replaced. The traffic existing 
at the time of the taking shall be used in the determination of the classification. 


U.S. Highway No. 30 as it now exists is a two-lane highway, 22 
feet wide, well constructed and maintained, carrying an average daily 
traflic of approximately 3,000 vehicles. It has been incorporated as 
Interstate No. 80N into the National System of Interstate and Defense 
Tlighways under authority of section 7 of the Federal Aid Highway 
Act of 1944, 23 U.S.C. 60. The design standards for Highway 30 
under Interstate System criteria call for construction of that portion 
of the highway which will be inundated by the John Day Dam and 
reservoir to a four-lane divided highway with full control of and 
interchanges at all points of access. These standards are designed 
to accommodate the types and volumes of traffic forecast for the year 
1975. Minimum standards for the Interstate System highways in 
Oregon with low 1975 traffic volumes require the construction of two- 
lane highways with four lanes provided on all grades in excess of 
three percent, at all interchanges, and on all sections less than two 
miles long between four-lane sections. Also the right-of-way for the 
two-lane sections must be sufficient to permit future development of a 
divided highway. 

On the basis of the foregoing, the State of Oregon and the Federal] 
Bureau of Public Roads take the position that the Corps of Engineers 
contribute to the cost of relocating U.S. 30 (I-80N), as necessitated 
by the construction of John Day Lock and Dam, on the following 
basis: (a) the cost of constructing the required sections to minimum 
Interstate standards for Oregon; plus (b) the excess cost to be in- 
curred for adding two traffic lanes to such minimum construction in 
the new location over what would have been incurred for the addi- 
tional two lanes were they added to a minimum standard Interstate 
highway on the present alignment if the John Day Dam were not 
built. The request for contribution as to part (a) is based upon the 
fact that U.S. 30 is classified as “Interstate” and upon the view that 
such classification is controlling for the purpose of applying section 
207(b). Part (b) of the request is based upon long-standing Corps 
of Engineers policy with respect to highway relocations. That policy 
and its background may be summarized as follows: 

During the period 1946-49 the Corps held to “replacement in kind” 
in relocating highways. This policy was restated in 1949 to permit 
payment of the cost of adjustments and relocations, type for type, but 
in accordance with modern construction and engineering principles. 
For example, a gravel road would be replaced with a modern gravel 
road. 
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Also, in 1949 recognition was accorded to “manifestation of intent” 
on the part of the road owner. The Chief of Engineers, in proper 
cases, where a State manifested an intention to improve a highway 
beyond its existing standard, could authorize payment for excess costs 
where construction of the water resource project operated to increase 
the cost of these improvements on the relocation route. The intention 
of a State or political subdivision thereof to improve a road could be 
manifested by (a) an appropriation or allocation of funds for the 
improvement; (b) an agreement for construction of the improvement ; 
(c) issuance of invitations to bid; or (d) improvement of a major 
portion of the highway and a firm program for completion thereof, 
including the section traversing the reservoir project. This mani- 
festation of intent policy was extended in 1959 to include highways 
in the Interstate System. 

In July 1960, the highway relocation policy of the Corps was again 
restated to include the provisions of section 207(b). The language of 
section 207(b) was interpreted in Corps of Engineers regulations to 
mean that after the classification of the highway has been determined 
by the traffic existing at the time of taking, the obligation of the Corps 
is confined to providing a new highway to this classification and there 
c.nnot be included as a project cost, any construction which contem- 
plates projection for future increase in traffic. The manifestation of 
intent concept was continued. The total effect was to accept as a 
Federal cost not only current design standards but also all extra costs 
which would be occasioned the owner as a direct result of the con- 
struction of the water resource project. 

However, notwithstanding its own instructions, the Corps of Engi- 
neers is now of the view that there is no room for the manifestation 
of intent policy under the provisions of section 207(b) and that the 
Corps’ contribution toward relocating U.S. 30 cannot exceed the es- 
timated cost of constructing a replacement designed under current 
State standards to carry the current traffic load. And the current 
State standards applied should not in the Corps’ view be those ap- 
plicable to the Interstate System which is designed to accommodate 
1975 rather than existing traffic volumes. 

Our opinion is requested concerning the following specific questions 
and proposals of the Chief of Engineers: 


1. Is application of the manifestation of intent principle as outlnied herein 
and, as requested by the State of Oregon, proper in view of the language of 
Section 207(b)? The Chief of Engineers proposes to eliminate the principle 
of manifestation of intent for the reason that he now has no authority for the 
payment in highway relocations of any excess cost under manifestation of intent. 
Those costs would relate to provision of future traffic and payment thereof by 
the Chief of Engineers would contravene the express limitation in Section 207 (b) 
that the traffic existing at the time of taking be used in determining classifica- 
tion of the road. 
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2. If your decision on elimination of manifestation of intent is in concurrence 
with the proposal of the Chief of Engineers, it is proposed further that [a] 
request of the Bureau of Public Roads for full payment by the water resource 
project of real estate acquisition costs is to be deuied for the reasons stated in 


the preceding paragraph. 

3. Would the Chief of Engineers exceed the authority granted in Section 
207(b) if he provides from water resource project funds a substitute highway 
facility to standards designed, as in this case by the State of Oregon to meet 
Interstate highway requirements and which standards have been approved by 
the Bureau of Public Roads pursuant to 23 U.S.C. 109 as meeting the types and 
volumes of traffic forecast for the year 1975. The view of the Chief of Engineers 
is that in the proposed relocation of a highway (such as U.S. 30 in Oregon) to 
standards approved by the Burvau of Public Roads under 23 U.S.C. 109 as 
meeting the Interstate Highway requirement for traffic forecast 1975, the Chief 
of Engineers is precluded from participation in the cost of such relocation beyond 
that essential to construct a substitute highway for traffic existing at the time 
of taking. ‘The standards of the State of Oregon published in 1953 are considered 
to be the proper criteria for determining classification and design standards to 
which the State would build if the Interstate problem was not present. 

Prior to enactment of the Flood Control Act of 1960, there was no 
statute setting forth the basis upon which the Chief of Engineers was 
required to replace roads on account of construction of water resource 
development projects. Before the 1960 act roads were replaced under 
general project authority in accord with policies established in regula- 
tions issued by the Chief of Engineers. See 33 U.S.C. 701c-1, id. T0iq. 
But regardless of Corps policy in determining the measure of compen- 
sation to be paid by the United States for condemning public roads, it 
may be stated as a general rule that if it is necessary for the con- 
dlemnees to provide substitute roads in order to readjust their system 
of highways they are entitled to the cost of constructing adequate 
substitute roads. United States v. Des Moines County, Towa, 148 F. 
2d 448, 160 ALR 953; Jefferson County v. Tennessee Valley Authority, 
146 F. 2d 564, cert. den. 324 U.S. 871, reh. den. 324 U.S. 891. The 
measure of compensation has been held to turn upon what a State 
would be legally compelled to do by way of improving existing or 
constructing new roads for the property owners living in the neighbor- 
hood affected, the court’ saying that “The question is what is the 
reasonable thing under all the circumstances,” and “not what the state 
wants to build; not what the property owners want for their proper- 
ties; and not what is the desirable thing to do.” United States v. 
Alderson, 53 F. Supp. 528. State of Washington v. United States, 
214 F. 2d 33. See also United States v. Wheeler Township, 66F. 2d 
977, wherein damages were considered to include the excess cost of 
constructing substitute highways where the high cost was brought 
about by reason of certain water conditions. 

Apparently, the Corps of Engineers road replacement policy prior 
to the enactment of section 207(b) was based generally upon the re- 
quirements for just compensation as developed by judicial determi- 
nations. And while provision for “manifestation of intent” may have 
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gone somewhat beyond what was required in some cases, it appears 
that the policy was predicated upon the desire to do full equity, 
particularly in those cases where replacement roads to full current 
local standards were not being provided. But section 207(b) in pro- 
viding for substitute roads “to design standards comparable to those 
of the State in which the road is located, for roads of the same classifi- 
cation as the road being replaced,” renders the manifestation of intent 
policy obsolete. The following language on page 193 of Senate Report 
No. 1524, 86th Congress, 2d session, shows clearly the purpose of en- 
acting section 207(b), and it is readily apparent that substitute roads 
provided in accordance with the criteria set forth fully meet the just 
compensation requirements laid down by the courts: 

This section also clarifies the responsibility of the Chief of Engineers with 
respect to replacement of existing public roads necessitated by construction of 
water resource development projects, as to service to be provided and design 
standards. It is not the intention of the committee to construe that every road 
taken in a reservoir area shall be replaced, but where a replacement road is pro- 
vided, it should serve as nearly as practicable, in the same manner and as well 
as the road it replaces. It should serve the existing traffic of the locality, as 
direct as possible without wide detours, with adequate design standards to 
accommodate such traffic. The design standards for the substitute road will be 
based on the traffic existing at the time of taking, in determination of the 
classification of the substitute road. 

Accordingly, the position of the State of Oregon and the Bureau 
of Public Roads—that the Corps of Engineers should contribute the 
amount of excess costs to be incurred in completing the relocated road 
to Interstate standards over what would have been required to com- 
plete the original U.S. 30 to Interstate standards—is not justified ; 
and the answer to the first question presented is in the negative, 
elimination of the manifestation of intent principle being proper. 

With respect to the contention that the Corps of Engineers should 
be held liable for relocating U.S. 30 to minimum Interstate standards, 
which includes the provision of right of way for two additional lanes 
on those stretches where only two lanes are constructed, the Bureau of 
Public Roads makes the following analysis, quoting from reply dated 
February 9, 1961, by the Bureau to our request for comments on the 
questions presented : 

(1) This highway is a part of the National System of the Interstate and 
Defense Highways often termed the Interstate System. It was so designated 


on August 2, 1947, under the authority of Section 7 of the Federal-Aid Highway 
Act of 1944. 

(2) On July 12, 1956, the States, acting through the American Association of 
State Highway Officials, adopted the enclosed design standards for the Interstate 
System. 

(3) These State standards were approved by the Commissioner of Public 
Roads on July 17, 1956. They were later incorporated into Bureau of Public 
Roads Policy and Procedure Memorandum 40-2. 

(4) These State standards supersede all others, Federal or State, on routes 
that are selected as the final location of the Interstate System. They are, in 
fact, State standards for the Interstate System. 
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(5) These State standards provide, in accordance with the basic statutes, that 
Interstate highways shall be adequate to accommodate the types and volumes 
of traffic forecast for the year 1975. 

(6) These State standards as supplemented and applied in the interest of safety 
and overall construction economy under the conditions existing in Oregon pro- 
vide that the Interstate System shall be constructed as a multilane divided high- 
way with full control of access, except that certain portions with low 1975 DHV’s 
(Design Hourly Volumes) may be constructed as two-lane highways with four 
lanes provided on all grades in excess of three percent, at all interchanges, and 
on all sections between the four-lane sections that are less than two miles in 
length. The controlling DHV used to determine whether a two-lane or a multi- 
lane highway is necessary 1s dependent upon the conditions existing at the par- 
ticular location but is always less than 700. The right-of-way of the two-lane 
sections must have sufficient width in all cases so that an additional two lanes can 
be added in the future and the two lanes that are constructed initially must be 
located on the right-of-way in a position that will permit the future development 
of a divided highway. 

(7) The 1975 DHV on the section of Interstate 80N that will be inundated by 
the John Day dam and reservoir varies from 950 to 1070. All of this section will, 
therefore, be built as a four-lane divided highway with full control of access in 
accordance with the current published State standards for construction on the 
Interstate Highway System. 

(8) Even so, however, the State of Oregon has not asked the Corps of Engineers 
to finance the construction of this highway to full Interstate standards but has 
asked only that the Corps of Engineers take the responsibility for the full financ- 
ing of the construction of a two-lane highway adequate to accommodate the 
present traffic volume but designed to permit the construction of the four-lane 
divided highway needed to accommodate the forcast 1975 traffic volume. This has 
been done in deference to the language contained in Section 207(b) of Public 
Law 86-645 which provides for the construction of these substitute roads to 
current design standards for the traffic existing at the time of the taking; and 
has been done even though the current State standards for the Interstate Highway 
System are based on future rather than current traffic volumes. 


Section 207(b) authorizes the Chief of Engineers to construct sub- 
stitute roads to design standards comparable to those of the State in 
which the road is located, for roads of the same classification as the 
road being replaced. And it is readily apparent, since the State of 
Oregon has adopted the Interstate standards for U.S. 30 highway, 
that a technical argument can be made for replacement of U.S. 30 to 
Interstate standards by the Corps, under the plain wording of the 
portion of section 207(b) referred to. But this technical argument 
must fail for two reasons. First, the statute sets forth as a basis for 
determining the classification of a State’s highways that the traffic 
existing at the time of the taking shall be used. While U.S. 30 has been 
classified as an Interstate highway, the design standards adopted for 
such classification relate to 1975 rather than current traffic; and such 
classification is, therefore, meaningless so far as the application of 
section 207(b) is concerned. The classification of U.S. 30 as an Inter- 
state highway is in connection with a program of highway improve- 
ment involving the Federal as well as State governments. This 
classification is nat in anyway related to the classification required in 
connection with section 207(b). Second, the statute and the language 
quoted from Senate Report No. 1524 clearly establish that the basic 
purpose is to provide substitute roads that as nearly as practicable 
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serve in the same manner and reasonably as well as the roads displaced. 
And while the provision for replacement to current state design stand- 
ards goes beyond what might otherwise be required for a substitute 
road to serve reasonably as well as the original, such provision may be 
said to be, in essence, merely a statutory expression of what the courts 
have held is generally required as just compensation for the taking of 
a public highway. In our opinion, it is unreasonable to construe sec- 
tion 207(b) as requiring the replacement of a road to Interstate stand- 
ards solely because the road involved lies on the Interstate System. 
Section 207(b) was not intended to relieve either the States or the 
Bureau of Public Roads from the burden of improving highways to 
Interstate standards where the Corps of Engineers relocates a road on 
the System. Unless current state standards for roads outside the 
Interstate System are comparable to Interstate standards, replacement 
of a road by the Corps to Interstate standards would go beyond any 
reasonable compensation requirement for the road taken. We do not 
believe that such a result should be read into section 207(b), a statute 
deriving essentially from equitable considerations. 

Accordingly, the proposal contained in paragraph numbered 2, 
above, to deny payment for real estate acquisition costs beyond such 
real estate as is required for a replacement road to current Oregon 
design standards, is concurred in; and the third question presented is 
answered in the affirmative. 

We understand that there may be some dispute concerning Oregon 
highway design standards. Apparently, the only applicable design 
criteria which can be relied upon are those contained in the published 
“Oregon State Highway Department, Standard Roadbed Sections for 
Two-Lane Highways,” revised November 1953, and Technical Bulletin 
No. 19. Pertinent pages of the Technical Bulletin were enclosed with 
the Assistant Secretary’s letter, and they disclose that for a Class A 
highway carrying average daily traffic of 3,000-5,000 vehicles, the 
standard is two 12-foot lanes with 4-foot shoulders in mountainous 
topography and 10-foot shoulders otherwise. No provision is set forth 
for controlled access with four lanes at interchanges or at grades of 3 
percent or more. The Assistant Secretary points out, however, that 
Oregon State Highway Department officials advise that these criteria 
are being revised to meet present traffic demands; that the purpose of 
these standards is only to furnish guidelines; and that in each par- 
ticular highway relocation or improvement a prospectus is prepared 
which gives the design standards to be used as the roadbed section, the 
number of traffic lanes, the type of interchanges and other criteria. To 
demonstrate the new standards, the State informs that it is presently 
constructing the existing North Santiam Highway out of Salem to the 
standard of the modified interstate classification proposed for U.S. 30. 
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From the evidence of record we are not in position to render an 
opinion with respect to the design criteria to be followed in calculating 
the costs for which the Corps of Engineers is liable. It would appear, 
however, that if the State of Oregon wishes to impose design criteria 
of standards higher than those contained in the published documents 
referred to, the State should be required to show, at the very least, that 
the higher design criteria have been and are being maintained on com- 
parable roads. This decision does not address itself to a resolution of 
the question but holds only in that regard that the classification of 
U.S. 30 as an Interstate highway does not control so far as its classifi- 
cation under the provisions of section 207(b) is concerned. 


[ B-141775 J 


Military Personnel—Reenlistment Bonus—Enlistment Ex- 
tensions 


Under the rule that while 10 U.S.C. 5539(b), which was enacted into law on 
August 10, 1956, provides that all extensions of an enlistment are considered as 
one continuous extension, it is the second or subsequent extension which, when 
added to previous extensions of the same enlistment aggregates two or more 
years, establishes a reenlistment under section 208(e)(2) of the Career Com- 
pensation Act of 1949 and that an extension made after August 10, 1956, when 
combined with an extension made prior to that date for a continuous extension 
of two or more years, but not exceeding 4 years, constitutes a reenlistment within 
section 208, a second 2-year extension of an enlistment on August 13, 1956, should 
be combined with the member’s prior 2-year extension and the entire 4+ years 
considered as one reenlistment for entitlement to a reelistment bonus computed 
on that basis less the amount paid for the first 2-year extension. 


A member of the uniformed services who made two consecutive 2-year exten- 
sions of an enlistment—the first on July 7, 1954, and the secend on July 7, 1956— 
may not have such extensions combined for consideration as one 4-year extension 
in computation of reenlistment bonus henefits under section 208 of the Career 
Compensation Act of 1949, as added by the act of July 16, 1954, 37 U.S.C 239, be- 
cause the “aggregate” provisions of the act of August 22, 1912, 34 U.S.C. 184, 
which are applicable to bonus payments under section 207 of the 1949 act are not 
applicable to bonus benefits under section 208; accordingly, the member is entitled 
to $40 under section 207 for the first 2-year extension and to the bonus as for a 
second reenlistment under section 208 for the second extension. 


A member who made two consecutive 2-year extensions of an enlistment—the 
first on May 20, 1952, and the second on May 20, 1954—is entitled under the 
“aggregate” provisions of the act of August 22, 1912, 34 U.S.C. 184 (1952 Ed.), 
tu count the two extensions as a single extension for an “aggregate” of 4 years 
in computation of the bonus payable under section 207 of the Career Compensation 
Act of 1949 and as one reenlistment in future computations of bonuses under 
section 208 of the Career Compensation Act. 


In view of the requirement in 10 U.S.C. 5539(b), enacted into law on August 10, 
1956, that all extensions of an enlistment be considered one continuous extension, 
a member who on or after August 10, 1956, extends his enlistment for a total of 
4 years—whether for 2 years followed by two 1-year extensions or for 1 year 
followed by a 1-year and a 2-year extension and notwithstanding that one or 
more of the extensions occurred prior to August 10, 1956—is entitled to have all 
of the extensions counted as one 4-year extension of enlistment and as one re- 
enlistment for future computations of reenlistment bonus under section 208 of 
the Career Compensation Act of 1949, and payment on the 4-year basis would 
require deductions of amounts paid upon the 2-year extension and for the 3-year 
period. 
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A member who makes a 2-year extension of enlistment prior to July 16, 1954— 
the date on which section 208 was added to the Career Compensation Act of 
1949—is entitled for that extension to the bonus authorized in section 207 of 
the act for a 2-year reenlistment, and if he makes two 1-year extensions after 
July 15, 1954, but prior to August 10, 1956—the date of enactment into law of 
10 U.S.C. 55389(b)—the bonus payable under section 207 would be recomputed 
on the “aggregate” of the extensions, but no amount would be authorized under 
section 208, there being no authority prior to August 10, 1956, to combine ex- 
tensions of enlistment for bonus benefits under section 208; however, if the last 
1-year extension occurs on or after August 10, 1956, the member may elect, if 
otherwise qualified, to be paid under either section 207 or section 208 for a 
4-year extension less prior payment. 


A 1-year extension of enlistment prior to July 16, 1954—the date on which sec- 
tion 208 was added to the Career Compensation Act of 1949—followed by a 
second 1-year extension after July 16, 1954, constitutes a 2-year enlistment under 
section 207 of the Career Compensation Act, and upon further extension of the 
same enlistment for 2 years, which would occur prior to August 10, 1956, the 
member could elect to consider the last extension as an extension of the previous 
1-year extensions entitling him to a bonus computed on a 4-year basis under 
section 207 less the prior payment, or he could elect to retain the prior payment 
under section 207 and be paid on the basis of a second reenlistment for 2 years 
under section 208. 


To the Secretary of the Navy, March 20, 1961: 


By letter dated December 6, 1960, the former Assistant Secretary 
(Personnel and Reserve Forces) requested a decision on questions 
which have arisen under our decision of April 18, 1960, 39 Comp. 
Gen. 711, and our decision of July 18, 1960, 40 Comp. Gen. 14, relating 
to extensions of enlistments as entitling members of the naval 
establishment to reenlistment bonus under section 208 of the Career 
Compensation Act of 1949, as added by the act of July 16, 1954, 68 
Stat. 488, 37 U.S.C. 239. The request for decision was assigned 
Department of Defense Military Pay and Allowance Committee Sub- 
misison No. SS-N-541. 

The first question is: 


1. In the following situations, would two consecutive 2-year extensions of an 
enlistment constitute two separate reenlistments? 

a. Member extended his original enlistment for two years on 13 August 1954, 
receiving a reenlistment bonus under Section 208 of the Career Compensation 
Act of 1949, as amended, on the basis of a first reenlistment. He entered into a 
second 2-year extension of the same enlistment on 13 August 1956. Inasmuch 
as this second extension was entered into after 10 August 1956, would it be 
considered a continuous extension of the previous extension or counted as a 
separate reenlistment in determining the number of subsequent reenlistments 
and for the purpose of recomputation of the bonus payment? Although Section 
208(e) of the Career Compensation Act of 1949, as amended, provides that a 
voluntary extension of enlistment for two or more years constitutes a “reenlist- 
ment,” the codification in 10 U.S.C. 5539, as interpreted in your decisions 
referenced above, provides that all extensions of an enlistment under Section 
208 are considered “one continuous extension.” 

b. Would the answer to the above question be the same if the two consecutive 
2-year extensions occurred on 7 July 1954 (reenlistment bonus credited under 
Section 207) and 7 July 1956 (reenlistment bonus credited under Section 208) ? 

ce. Would the answer to the above question be the same if the two consecutive 
2-year extensions occurred on 20 May 1952 and 20 May 1954? Since payment 
was made under Section 207, would they be counted as a single reenlistment 
or as two separate reenlistments in future computations of bonuses under 
Section 208? 
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In the decision of April 18, 1960, it was pointed out that because of 
the substantive change made by the act of August 10, 1956, 70A Stat. 
320, in enacting 10 U.S.C. 5539(b) as a codification of the act of August 
22, 1912, as amended, 34 U.S.C. 184 (1952 Ed.), two one-year ex- 
tensions of an enlistment constitute a reenlistment within the contem- 
plation of section 208 of the Career Compensation Act of 1949, as 
amended by the act of July 16, 1954, 68 Stat. 488, 87 U.S.C. 239. It 
was stated in the decision of July 18, 1960, that while section 5539(b) 
provides that all such extensions of an enlistment are considered one 
continuous extension, it is the second or any subsequent extension, 
which when added to the previous extensions of the same enlistment 
aggregates two or more years, that establishes a reenlistment as spe- 
cifically defined in section 208(e) (2) of the Career Compensation Act 
of 1949, as amended, 37 U.S.C. 239(e) (2). Accordingly, if the effec- 
tive date of an extension occurred after August 10, 1956, and such ex- 
tension when combined with an extension made prior to that date, ag- 
gregates a continuous extension of two or more years, but not exceeding 
four years, it constitutes a reenlistment within the purview of section 
208. 

Applying such rules to question la, the member's second two-year 
extension of enlistment on August 13, 1956, would be combined with 
his prior two-year extension and the entire four years considered as one 
reenlistment and he would be entitled to a reenlistment bonus com- 
puted on that basis less the amount paid for the first two-year extension 
which occurred on August 13, 1954. With regard to question 1b, in 
32 Comp. Gen. 290, 293, as distinguished by 34 Comp. Gen. 615, it was 
held that the “aggregate” provisions of the 1912 act, 34 U.S.C. 184 
(1952 Iid.), were applicable to bonus payments under section 207 inci- 
lent to extensions of enlistments by Navy and Marine Corps personnel, 
but that such “aggregate” provisions do not govern bonus benefits 
under section 208, Also see 35 Comp. Gen. 403. Therefore, the exten- 
sion of July 7, 1954, may not be combined with the extension of July 
7, 1956, and considered as one extension for four years in computing 
benefits under section 208. Accordingly, the member would be entitled 
to $40 under section 207 for the first two-year extension and to the 
bonus as for a second reenlistment under section 208 for the second 
extension. As to question 1c, since the two-year extensions occurred 
on May 20, 1952, and May 20, 1954, they would be counted as a single 
extension for an “aggregate” of four years in computing the bonus 
payable under section 207 and as one reenlistment in future compu- 
tations of bonuses under section 208. 

The second question is: 

2. In the following situations, would the combined extensions be counted as 


one continuous extension or would the 2-year extensions in each case constitute 
a separate reenlistment? 
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a. Member extends his enlistment for two years on 16 December 1956, being 
paid a reenlistment bonus under Section 208. He re-extends on 16 December 
1958 for one year and again on 16 December 1959 for one more year. Should 
these two additional extensions of one year each be considered as continuations 
of the 2-year extension, requiring recomputation of the reenlistment bonus pre- 
viously paid on the basis of a 3-year and 4-year period respectively? Or would 
they in themselves jointly constitute a “reenlistment”, separate and distinct 
from the 2-year extension, for bonus purposes and be countable as such in future 
computations? 

b. Member extends his enlistment for one year on 15 April 1957, re-extends for 
an additional year on 15 April 1958, receiving a reenlistment bonus on the hasis 
of a 2-year reelistment. He re-extends for two years on 15 April 1959. Would 
this last extension (for two years) constitute an extension of the previous com- 
bined 1-year extensions, thus entitling member to recomputed bonus based on 
a four year “reenlistment”? Or would it be treated as a separate 2-year 
reelistment ? 

ec. Would the answers to question 2.a. and 2.b. above be the same if the first 
extension in each case was entered into prior to 10 August 1956? 

d. Would the answers to questions 2.a. and 2.b. above be the same if the first 
extension in each case was entered into prior to 16 July 1954? 

Under the circumstances set forth in question 2a, the various 
extensions would be counted as one four-year extension of enlist- 
ment and as one reenlistment for future computations. Payment on 
the four-year basis would require deductions of amounts paid upon 
the two-year extension and for the three-year period. With refer- 
ence to question 2b, since 10 U.S.C. 5539(b) requires that such exten- 
sions of an enlistment be “considered one continuous extension,” the 
last two-year extension would constitute an extension of the previous 
one-year extensions entitling the member to a bonus recomputed on a 
four-year reenlistment less the prior payment. Regarding 2c, the 
answer to 2a and 2b would be the same if any extensions occurred on 
or after August 10, 1956. See the answer to the first question con- 
sidered in 40 Comp. Gen. 14. 

Regarding 2d, so far as the question relates to extensions for the 
periods set forth in 2a, but assuming the first extension occurred prior 
to July 16, 1954, the member would have been entitled for that exten- 
sion to the bonus authorized in section 207 for a two-year reenlistment. 
If the subsequent two one-year extensions occurred after July 15, 1954, 
but prior to August 10, 1956, the bonus payable under section 207 
would be recomputed on the “aggregate” of the extensions, but no 
amount would be authorized under section 208. If, however, the last 
extension occurred on or after August 10, 1956, the member could 
elect, if otherwise qualified, to be paid under either section 207 or 
section 208 for a four-year extension less prior payments. So far as 
the question relates to extensions for the periods set forth in 2b, if 
the first one-year extension was prior to July 16, 1954, and the second 
one-year extension was after that date, it would have constituted a 
two-year enlistment under section 207. Since the last two-year ex- 
tension would occur prior to August 10, 1956, the member could elect 
to consider it an extension of the previous one-year extensions entitling 
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him to a bonus computed on a four-year basis under section 207 less 
the prior payment, or he could elect to retain the prior payment under 
section 207 and be paid on the basis of a second reenlistment for two 
years under section 208. 


[ B-142704 J 


Military Personnel—Retired Pay Service Credits—Under- 
age Enlistments 


A minor’s legal capacity to enter into a contract of enlistment must be deter- 
mined on the basis of the law in effect at the time of his enlistment or attempted 
enlistment in the uniformed services, and a military status once validly at- 
tained is not affected by a change in the minimum age for enlistment; accord- 
ingly, if an enlistment contract was void due to enlistment while under the 
minimum age and that age was lowered or abolished before the member reached 
such age, the time served after the member reached the new minimum age or 
from the effective date of the statute effecting the change, if the member was 
over the new age on such date, may be counted for retirement purposes, pro- 
vided that no action was taken by the Government to avoid the enlistment 
contract if entered into without the written consent of the member's parent or 
guardian. 


The minimum statutory ages for enlistment in the various components of the 
Army are: 


Service Period Age 
Reguiar Army...-.-.----. June 3, 1916-May 31, 1945_____- .-. None. 
Except enlistments under act of May 
NOy SUNGaa2 sca dauaandes ashe 18 years. 
June 1, 1945-June 30, 1947___...---- 17 years. 
National Guard ---.--.--- June 3, 1916-June 27, 1947___.____-- 18 years, 
GONE FOO. SOO loc cedcawccacunevens 17 years. 
Enlisted Reserve Corps..-. June 3, 1916-June 3, 1920_______---- 18 years. 
June 4, 1920-May 21, 1945___.___--- None. 
June 1, 1945-June 30, 1947___.___--- 17 vears. 
Army of the United States Aug. 18, 1941—July 25, 1947____- ---- 18 years. 
(under the act of May 14, 


1940). 


In view of the introduction in the present session of Congress of legislation 
which would validate for retirement and retired pay purposes the underage 
service which was held not to be creditable for retirement or retired pay 
purposes, 39 Comp. Gen. 860, action will not be pressed to discontinue or reduce 
payments of retired pay being made to members presently on the retired list 
solely because they have been erroneously credited with underage “service” in 
determining their eligibility for retirement or in computing their retired pay. 


To the Secretary of Defense, March 21, 1961: 


Reference is made to letter of January 12, 1961, from the former 
Assistant Secretary of Defense (Comptroller), requesting considera- 
tion of certain matters relating to our decision, 39 Comp. Gen. 860, 
dated June 22, 1960, in view of representations contained in Com- 
mittee Action No. 278 of the Military Pay and Allowance Committee, 
Department of Defense, attached to his letter. 

The committee action presents two questions for decision which are 
as follows: 


1. In determining whether an individual is to be denied minority service for 
retirement purposes under Comptroller General Decision B—142704, 22 June 1960, 
is the minimum statutory age for enlistment in effect at the time of enlistment 
the proper criteria for making such a determination ? 


596896 O-62—36 
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2. What are the minimum statutory ages for enlistment for the various com- 
ponents of the Army from 3 June 1916 to 30 June 1947? 


A minor's legal capacity to enter into a contract of enlistment must 
be determined on the basis of the provisions of law which were in 
effect at the time of his enlistment or attempted enlistment in the 
Army. As to the matter of a change in the statutory age, we have 
found no statutory provision effecting any change in the minimum age 
for enlistment which purports to deprive a minor of a military status 
once validly attained. If the enlistment contract was void due to en- 
listment while under the minimum age for enlistment and that age 
was lowered or abolished before the person concerned reached such 
age, it is believed proper to count for retirement purposes the time 
served after reaching the new minimum age or from the effective date 
of the'statute effecting the change if he was over the new age on the 
effective date of the statute, provided, of course, no action was taken 
by the Government to avoid the enlistment contract, if entered into 
without the written consent of parent or guardian. See, in this con- 
nection, the answers to questions 1 and 2 in the decision of June 22, 
1960, 39 Comp. Gen. 860. 

.Question No. 1 is answered accordingly. 

It is stated in the discussion accompanying the questions contained 
in the committee action that the minimum statutory age for enlist- 
ment in the Regular Army was not clearly defined by statute except 
for the period from March 2, 1899, to June 2, 1916, when section 
1116, Revised Statutes, defined the minimum age for the Regular 
Army as 16 years of age, and that the Judge Advocate General of 
the Army rendered an opinion on August 24, 1960, that there was 
no minimum statutory age for Regular Army enlistments of male 
persons between June 3, 1916, and July 1, 1947. Such conclusion 
apparently was based on the provisions of section 27 of the National 
Defense Act (1916), 10 U.S.C. 628 (1946 Ed.), requiring applicants 
for enlistment under 18 years of age to have parental consent. 

The minimum statutory age for enlistment in the Regular Army 
has varied over the years. Section 1116, Revised Statutes, provided 
age limits for original enlistments in the Army between the ages of 
16 and 35 years. Section 1117, Revised Statutes, provided that no 
person under the age of 21 years should be enlisted or mustered into 
the military service of the United States without the written consent 
of his parents or guardian. Section 1118, Revised Statutes, pro- 
vided that no minor under the age of 16 years could be enlisted in 
the military service. 

Section 4 of the act of March 2, 1899, 30 Stat. 978, 10 U.S.C. 621, 
contained the following proviso: 


The limits of age for original enlistments in the Army shall be 18 and 35 
years. 
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This proviso is asserted to have repealed by necessary implication 
the minimum age limit of 16 years previously embodied in sections 
1116 and 1118, Revised Statutes. See discussion on this point in Fa 
parte Beaver, 271 F. 493. Since there is an irreconcilable repug- 
nancy between the two provisions, it is our view that such proviso 
did repeal sections 1116 and 1118 to the extent of that repugnancy. 
Lietz v. Flemming, 264 F. 2d 311. 

Section 27 of the National Defense Act of June 3, 1916, 10 U.S.C. 
627 (1940 Ed.), relating to enlistments in the Regular Army, con- 
tained a proviso stating: 

That no person under the age of eighteen years shall be enlisted or mustered 
into the military service of the United States without the written consent 
of his parents or guardians, provided that such minor has such parents or 
guardians entitled to his custody and control. 

It appears clear that section 27 above superseded section 1117, 
Revised Statutes, with its 21-year age limitation for consent enlist- 
ments. See /'xv parte Beaver, above. As to its effect on section 4 of 
the 1899 act, while the Beaver case asserts that it repealed by necessary 
implication the minimum age limitation (18 years) prescribed by 
that act, no case has been found which has considered and expressly 
ruled on the question whether section 27 had the effect of restoring 
or reviving the 16-year minimum prescribed by sections 1116 and 1118 
of the Revised Statutes. While the Beaver case contains no firm 
ruling on this matter, the court pointed out that some cases decided 
after enactment of section 27, have held that a minor over 16 but 
under 18, might have entered into a valid enlistment contract in the 
Army, thus, in effect, holding that 16 years was the statutory minimum 
age for enlistment at that time. See, for example, oskins vy. Pell, 
239 F. 279, and Lx parte Rush, 246 F. 172. However, neither of those 
cases nor other similar cases which have been found (except the 
Beaver case) considered the 1899 act. In such circumstances, it cannot 
be said that any authoritative case has established that the minimum 
age was 16 at any time after 1899. 

It is the view of this Office that whether or not section 27 of the 
1916 act is to be regarded as repealing by implication the proviso as 
to age in section 4 cf the 1899 act, the former could not be viewed 
as reviving the minimum age of 16. It is expressly provided in 
section 12, Revised Statutes, now contained in 1 U.S.C. 108, that: 

Whenever an act is repealed, which repealed a former act, such former act 

shall not thereby be revived unless it shall be expressly so provided. 
It has been held that this section applies to repeals by implication 
as well as by express language and that it changed the common law 
rule that the repeal of a repealing act revives the former act. Bender 
v. United States, 93 F. 2d 814. 
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Thus it appears that the law in effect after the enactment of section 
27 of the National Defense Act permitted enlistments under the 
age of 18 in those cases where the minor could secure the consent of 
his parents or guardian. A legal effect of such statutory provisions 
was to abolish the minimum age for enlistment. The Supreme Court 
of the United States appears to support the view that, where there 
is a minimum age for enlistment, the enlistment of a person over that 
age but of an age requiring parental consent is voidable, not void, 
in the absence of such consent. /n Re Morrissey, 137 U.S. 159. The 
same conclusion appears to be required in a similar situation where 
the minimum age has been abolished. Being voidable and not void, 
the time served under such enlistments which have not been avoided 
by the Government for minority may be credited for all purposes 
including eligibility for retirement. 

Section 58 of the National Defense Act, 39 Stat. 197, 82 U.S.C. 4 
(1946 Ed.), provided that the National Guard shall consist of the 
regularly enlisted militia “between the ages of eighteen and forty- 
five.” In 1916, the Judge Advocate General of the Army held that 
this provision is controlling and limits the ages for qualification as 
therein specified. See section 1261, Digest of Opinions of the Judge 
Advocate General of the Army, 1912-1940, page 632. The age of 18, 
therefore, constituted the minimum statutory enlistment age for the 
National Guard until enactment of section 7 of the act of June 28, 
1947, 61 Stat. 192, changed that age to 17 years. 

Section 55 of the National Defense Act, 39 Stat. 195, 10 U.S.C. 421 
(1946 Ed.), provided that no man shall be enlisted in the Enlisted 
Reserve Corps unless he shall be between the ages of 18 and 45 years. 
That section as amended by the act of June 4, 1920, 41 Stat. 780, 
provided that enlistments shall be limited to persons eligible for 
enlistment in the Regular Army. 

Sections 1 and 2 of the act of May 18, 1917, 40 Stat. 76, 77, provided, 
among other things, for the raising of all organizations of the Regular 
Army to the maximum legal strength authorized by law, by voluntary 
enlistment, if possible, otherwise by selective draft. Section 7 of 
that act provided that the qualifications and conditions for voluntary 
enlistments under that act shall be the same as prescribed by existing 
law for enlistments in the Regular Army except that recruits “must 
be between the ages of eighteen and forty years * * * at the time 
of their enlistment.” Section 2 of that act also provided for the draft, 
based upon liability for military service, of all male citizens and male 
persons residing in the United States, not alien enemies, who had 
declared their intention to become citizens, between the ages of 21 
and 45. The age of 21 was reduced to 18 by section 1 of the act of 
August 31, 1918, 40 Stat. 955. 
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The act of May 14, 1940, 54 Stat. 213, 10 U.S.C. 634 (1940 Edition), 
amended section 127a of the act of June 3, 1916, as added by the act of 
June 4, 1920, to provide that all enlistments in the military service 
shall be in the Army of the United States without component, stating 
that eligibility for such enlistment “shall be limited to persons not less 
than eighteen years of age.” Such provisions were applicable only 
“In time of war or other emergency declared by Congress.” War was 
declared by Joint Resolution of December 8, 1941, 55 Stat. 795. This 
action made the provisions of the act of May 14, 1940, effective as of 
December 8, 1941, and they continued in effect until the war was 
terminated by section 3 of Joint Resolution of July 25, 1947, 61 Stat. 
452. While the 1940 act did not become fully effective until December 
8, 1941, enlistments in the Army of the United States without compo- 
nent under that act were authorized by section 10 of the act of August 
18, 1941, 55 Stat. 628, 50 U.S.C. 360. 

Section 3(a) of the Armed Forces Voluntary Recruitment Act dated 
October 6, 1945, amended the act of June 1, 1945, 50 U.S.C. App. 1531 
(1946 Edition), to authorize enlistments in the Regular Army of quali- 
fied persons “not less than seventeen years of age” and included a 
proviso that “no person under the age of eighteen years shall be 
enlisted without the written consent of his parents or guardians.” 
The effect of this act was to provide a Regular Army minimum statu- 
tory enlistment age of 17 years from June 1, 1945, the amendment 
being effective from that date. The authority granted was to termi- 
nate on June 30, 1947. However, effective July 1, 1947, the act of 
June 28, 1947, 61 Stat. 191 (now contained in 10 U.S.C. 3256), provided 
the same minimum statutory and consent enlistment ages as were 
contained in the 1945 act. 

With respect to those inducted into the Army during World Wars 
I and II by reason of their registering while under the lawful age 
requiring registration, attention is invited to the fact that the regis- 
tration and drafting of men between the ages mentioned in the act of 
May 18, 1917, as amended by the act of August 31, 1918, cited above, 
was “based on liability to military service” of persons between those 
ages as provided in section 2 of that act, as so amended. Since men 
who were under the minimum ages there prescribed were neither re- 
quired to register nor perform military service, it is our view that 
persons who induced the Government to draft them into the Army by 
misstating their ages at the time they registered for the draft (either 
falsely or in good faith) acquired no greater rights than minors who 
enlisted in the Army by misstating their ages at that time. No lan- 
guage has been found in the Selective Training and Service Act of 
1940, as amended, 50 U.S.C. App. 302, which warrants a different 
conclusion with respect to persons who registered and were inducted 
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into the military forces while they were under the minimum ages pre- 
scribed in that act, as amended. Compare Blanton v. United States, 
7 U.S.C.M.A. 664, 23 C.M.R. 128. Section 3(a) of that act provided 
that, within the limits of the quota there prescribed, any person be- 
tween the ages of eighteen and thirty-six “shall be afforded an oppor- 
tunity to volunteer for induction” for the training and service pre- 
scribed in subsection (b). 

From the foregoing, it is concluded that for the period June 3, 
1916, to June 30, 1947, the minimum statutory ages for enlistment 
for the various components of the Army were as follows: for the 
Regular Army for the period June 3, 1916, to May 31, 1945, none, 
except for enlistments under the act of May 18, 1917, as amended 
for which the minimum age was 18 years; for the period June 1, 1945, 
to June 30, 1947, 17 years; for the National Guard for the period 
June 3, 1916, to June 27, 1947, 18 years, for the period June 28 to 30, 
1947, 17 years; for the Enlisted Reserve Corps from June 3, 1916, to 
June 3, 1920, 18 years, from June 4, 1920, to May 31, 1945, none, and 
from June 1, 1945, to June 30, 1947, 17 years. As stated above, the 
minimum age for enlistment in the Army of the United States pro- 
vided by the act of May 14, 1940, as amended, effective from August 18, 
1941, was 18 years. Such age continued for the duration of the war 
or emergency which ended on July 25, 1947, 

The Pay and Allowance Committee discussion emphasizes the ad- 
ministrative difficulties which will be encountered in the general 
application of our decision of June 22, 1960. We recognize that the 
conclusions there reached may work hardship in individual cases 
and that the application of the decision may be considered harsh, 
particularly to underage enlistments during wartime when such enlist- 
ments may have been motivated by patriotism. However, unless and 
until the Congress enacts legislation changing the existing law, we 
have no alternative but to conclude that underage service in these 
types of cases cannot be counted for retirement purposes. 

We note that at least two bills, H.R. 4537 and H.R. 4775, have 
been introduced during the present session of Congress which would 
validate, for retirement and retired pay purposes, the underage service 
which is now questioned. We would have no objection to the enact- 
ment by the Congress or legislation designed to accomplish that 
purpose. Pending Congressional consideration of such proposed 
legislation, at least until adjourment of the present session of Congress, 
we will not press for action to discontinue or reduce payments of 
retired pay being made to members presently on the retired list solely 
because they have been credited with underage “service” in determin- 
ing their eligibility for retirement or in computing their retired pay. 
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Military Personnel—Transportation of Household Effects— 
Maximum Entitlement Computation—Shipments to Other 
Than New Station 

In computing the maximum entitlement for shipment of household effects of 
members of the uniformed services ordered overseas incident to permanent 
change of station, where the member ships his effects or a portion of his effects 
to a place other than the new station, the cost to the member’s sponsoring 
service for Government or commercial ocean transportation services and land 
transportation services beyond the port of embarkation is proper for inclusion 


under present Government financing procedures, provided that reimbursement 
does not exceed the cost of the shipment in one lot from the old to the new station. 


A member of the uniformed services who, incident to a permanent change of 
station to Bogota, Colombia, with entitlement to a maximum household effects 
weight allowance of 6,000 pounds, places 2,000 pounds in nontemporary storage, 
ships 2,000 pounds to the new station, and 2,000 pounds from Washington to 
Chicago via commercial van may have the cost of ocean and land transportation 
beyond the port of embarkation included in the determination of the member’s 
maximum entitlement for the shipment from Washington to Chicago. 


To the Secretary of the Air Force, March 22, 1961: 


Reference is made to letter of October 10, 1960, from the Assistant 
Secretary of the Air Force, requesting an advance decision as to the 
authorized maximum entitlement of members of the uniformed serv- 
ices to shipment of household goods at Government expense from old 
duty station to a place other than the new duty station, under the 
circumstances stated below. The request for decision was assigned 
PDTATAC Control No. 60-35. 

The Assistant Secretary states that in accordance with paragraph 
§253-2 of the Joint Travel Regulations, a member, under permanent 
change-of-station orders to an overseas station to which concurrent 
travel of dependents and coordinated shipment of household goods 
are authorized, is entitled to have his household goods (1) placed in 
nontemporary storage, shipped to his overseas station, or shipped to a 
designated place; or (2) have a portion placed in nontemporary stor- 
age and a portion shipped to his overseas station; or (3) have a portion 
placed in nontemporary storage and a portion shipped to a designated 
place. In accordance with paragraph 8400-2, Joint Travel Regula- 
tions, a member who is entitled to shipment of household goods may 
have shipments from and to any points provided the cost to the Gov- 
ernment is limited to that which would have been allowed on a like 
weight of household goods within the prescribed weight allowance 
shipped in one lot from the last duty station to the new duty station. 
Therefore, a member who ships a portion of his household goods to 
nontemporary storage and a portion to his overseas station, as author- 
ized by paragraph 8253-2, Joint Travel Regulations, may also ship a 
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portion to another place under paragraph 8400-2, Joint Travel Regu- 
lations, within the entitlement from the old duty station to the new 
duty station. The Assistant Secretary expresses the view that in most 
cases this latter entitlement would be limited to the entitlement from 
the old duty station to the port of embarkation because a one lot ship- 
ment to the overseas station would have involved use of Government 
transportation beyond the port of embarkation. He says, however, 
that when the entitlement from the old to the new station involves cost 
of commercial carrier beyond the port of embarkation, either for the 
ocean portion or overland hauling from the port of debarkation, there 
exists an element of doubt as to whether such costs may be considered 
in determining the maximum entitlement for the shipment from the 
old station to a place other than the new station. To illustrate the 
problem, he cites the case of a member under permanent change-of- 
station orders from Washington, D.C., to Bogota, Colombia, with 
entitlement to a maximum weight allowance of 6,000 pounds who 
places 2,000 pounds in nontemporary storage, ships 2,000 pounds to 
his overseas duty station (commercial van Washington to port of 
New York—commercial vessel to port of debarkation in Colombia 
and commercial van to Bogota), and 2,000 pounds from Washington 
to Chicago via commercial van. All shipments made on Government 
bill of lading. The Assistant Secretary requests our decision as to 
whether the maximum entitlement for the shipment from Washington 
to Chicago should be limited to the cost from Washington to New York 
or whether the measure of allowance may be based on cost from 
Washington to New York plus the cost involved beyond the port of 
embarkation. 

The statutory authority for transportation of dependents and house- 
hold effects of members of the uniformed services is contained in sec- 
tion 303(c) of the Career Compensation Act of 1949, as amended, 
37 U.S.C. 253(c). That section provides in part that under such 
conditions and limitations and for such ranks, grades, or ratings and 
to and from such locations as may be prescribed by the Secretaries 
concerned, members of the uniformed services when ordered to make 
a change of permanent station shall be entitled to transportation in 
kind for dependents, or to reimbursement therefor, or to a monetary 
allowance in lieu of such transportation in kind. It is further pro- 
vided that in connection with a change of station (whether temporary 
or permanent) members shall be entitled to transportation (including 
packing, crating, drayage, temporary storage, and unpacking) of bag- 
gage and household effects, or reimbursement therefor, to and from 
such locations and within such weight allowances as may be prescribed 
by the Secretaries. 
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Under the regulations quoted in your letter it appears that a member 
assigned to duty overseas has a right to shipment of his effects over- 
seas within the authorized weight allowance or to have a portion 
placed in nontemporary storage or shipped to a designated place. 
Also, it appears that such member is entitled to reimbursement for 
the cost of shipment as made not to exceed the cost of the shipment 
from the old to new station, including under present Government 
transportation facility financing procedures, the cost to the sponsor- 
ing service of Government or commercial water transportation as 
the case may be. Compare 40 Comp. Gen. 482. If Government trans- 
portation is available, it is assumed that the standard prices of the 
Military Sea Transportation Service would be utilized in determining 
the maximum entitlement. 

Accordingly, in answer to the question presented, the maximum en- 
titlement for the shipment from Washington to Chicago should be 
limited to the cost from Washington, D.C., to Bogota, Colombia, 
including the cost of ocean and land shipment beyond the port of 
embarkation. 


[ B-144820 J 


Military Personnel—Uniform Allowance—Reserve Officer’s 
Assignment to Active Duty for Acceptance of Regular Com- 
mission 

Orders issued by the Air Force Reserve which directed an Air Force Reserve 
officer to active duty for 36 months under the Air Force Institute of Technology 
program, whereby AFROTC distinguished graduates are offered Regular com- 
missions for graduate education and orders, dated 3 days after the member 
entered on active duty at the school, which appointed the member to a Regular 
Air Force commission must be considered together to give effect to the intent 
of the Air Force education program so that the orders to extended active duty 
in the Reserve when the member anticipated receipt of the Regular commission 
may not be regarded as coming within the uniform allowance provisions of 
section 305 of the Career Compensation Act of 1949, as amended, 37 U.S.C. 255, 
to entitle the member to a uniform allowance for active duty as Reserve officer 
in excess of 90 days. 


To Lieutenant Colonel J. W. Ballentine, Department of the Air 
Force, March 22, 1961: 

By letter of January 10, 1961, the Deputy Director of Accounting 
and Finance, United States Air Force, forwarded your letter of 
December 2, 1960, requesting advance decision as to the propriety of 
payment of the initial and additional uniform allowances to Second 
Lieutenant Richard F. Felton, AO 310 6976. Your request was as- 
signed Air Force Request No. DO-AF-552 by the Military Pay and 
Allowance Committee, Department of Defense. 

The submitted file shows that Lieutenant Felton, an Air Force 
Reserve Officer, applied for a Regular Air Force commission under 
a new program of the Air Force Institute of Technology whereby 
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a limited number of highly selected Air Force ROTC distinguished 
graduates are offered commissions in the Regular Air Force and upon 
acceptance become eligible for graduate education at the Institute 
universities. On May 27, 1960, Lieutenant Felton was selected to 
attend an 18 months’ course in graduate nuclear engineering at the 
Institute of Technology, Air University, Wright-Patterson Air Force 
Base, Ohio, commencing September 6, 1960. 

In accordance with the procedural directives established in con- 
nection with the program, the Headquarters, Air Reserve Records 
Center (CONAC), Denver, Colorado, issued Special Orders No. 
A-3766 of June 22, 1960, directing him to serve on extended active 
duty in the grade of second lieutenant for a period of 36 months 
unless sooner relieved, relieving him from Reserve assignment with 
Ifeadquarters CONAC (IRS) effective August 20, 1960, and assign- 
ing him to the above university on August 22, 1960, for the 18 months’ 
course commencing September 6, 1960. The orders stated that the 
effective date of duty would be August 21, 1960, but directed Lieuten- 
ant Felton to report in Class “A” uniform at a specified destination 
no earlier than 0745 hours and not later than 1200 hours August 22, 
1960. By Special Orders No. A-1629 of August 24, 1960, of the De- 
partment of the Air Force, Washington, D.C., Lieutenant Felton was 
appointed a second lieutenant, Regular Air Force, with date of rank 
August 21, 1960. We have been informally advised by the United 
States Air Force, Washington, D.C., that he executed the oath for his 

tegular Commission on August 30, 1960. The military pay orders 
signed by Lieutenant Felton on August 23, 1960, show that he reported 
for active duty on August 22, 1960. 

In your letter of December 2, 1960, you state: 

The attached file indicates it is USAF intent that orders to active duty for 
graduate education under the Institute of Technology program be issued only 
to Distinguished Air Force ROTC Graduates who have applied and been accepted 
for appointment in the Regular Air Force. The reason for having the Air 
Reserve Records Center issue the order apparently is to assign the individual 
to Hq, Institute of Technology with duty at the appropriate university, pending 
completion of the processing for appointment in the Regular Air Force. The 
file further indicates that the Officers Appointment Branch (AFPTR-P-3), Hq, 
USAF, is to forward a Tender of Appointment in the Regular Air Force within 
72 hours of reeeipt of notification of graduate’s entry on active duty. The indi- 
vidual did receive appointment in the Regular Air Force on 24 August 1960. 
The orders as written do not reflect the apparent intent of USAF and are in- 
distinguishable from orders calling other ROTC graduates (those who have not 
applied for a regular appointment) to active duty for a specified period of time, 
except for the assignment to a graduate course of instruction. 

Section 305 of the Career Compensation Act of 1949, as added by 
section 20(d) of the act of August 10, 1956, 70A Stat. 628, 37 U.S.C. 
255, provides, in pertinent part, as follows: 

(a) An officer of a reserve component is entitled to an initial sum not to exceed 


$200 as reimbursement for the purchase of required uniforms and equipment, 
either— 
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(1) upon first reporting for active duty (other than for training) for a period 
in excess of 90 days; or 
7 . * + * - * 


(c) An officer of a reserve component entering on active duty is entitled, for 
each time of such entry or reentry on active duty of more than ninety days’ 
duration to a further sum not to exceed $100 as reimbursement for additional 
uniforms and equipment required on such duty: * * * 

Under the applicable directives Lieutenant Felton was selected and 
processed for appointment as a second lieutenant in the Regular Air 
Force and in accordance with those directives he was appointed as a 
second lieutenant, Regular Air Force, by orders of August 24, 1960, 
a date within three days after receipt of notification by the Officers 
Appointment Branch, United States Air Force, of his entry on active 
duty as a Reserve officer. Hence, it is evident, under these circum- 
stances, that at no time prior to or after the processing of his 
appointment as a second lieutenant in the Regular Air Force was it 
contemplated by the United States Air Force that he would be re- 
quired to serve as a Reserve officer on active duty for a period in excess 
of 90 days. Also, since Lieutenant Felton did not serve on active duty 
prior to the date he reported to the university and inasmuch as he 
could reasonably have anticipated receiving appointment in the Regu- 
lar Air Force within three days after entry on active duty, it cannot be 
said that the uniforms were purchased by him for use in connection 
with active duty as a Reserve officer for a period in excess of 90 days, 
but rather as a Regular officer of the Air Force. 

It is also our view that both the orders of June 22 and August 24, 
1960, must be considered together so as to give effect to the manifest 
intention of the United States Air Force under the program. In view 
of the fact that Lieutenant Felton served only from August 22 to 29, 
1960, as a Reserve officer and from August 30, 1960, to, presumably, 
the present date as a Regular officer, we must hold, under the circum- 
stances in this case and in consideration of the orders of August 24, 
that his orders of June 22 did not contemplate a period of active duty 
as a Reserve officer in excess of 90 days within the meaning of the 
above-quoted statutory provisions, and hence, he is not entitled to the 
initial and additional uniform allowances. 

Accordingly, there being no legal basis for payment of the military 
pay orders, they are being retained in this Office. 


[ B-120533 J 


Military Personnel—Retirement Pay Under Act of April 3, 
1939—Army of the United States 


A warrant officer, Army of the United States, who was relieved from duty for 
disability in the temporary grade of chief warrant officer, AUS, and certified as 
being entitled to retirement pay under section 5 of the act of April 3, 1989, which 
did not confer a retired status on the member but authorized a pay more in the 
nature of a pension predicated on disability without relation to continued service 
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may not be regarded as a warrant officer “heretofore or hereafter retired for 
disability,” within the meaning of section 203(c) of the Army and Air Force 
Vitalization and Retirement Equalization Act of 1948, to be entitled to retired 
pay on the higher temporary grade of chief warrint officer. 


To the Disabled Officers’ Association, March 23, 1961: 


Further reference is made to your letter dated August 8, 1960, writ- 
ten on behalf of Richard A. Kurth, Warrant Officer, Army of the 
United States, retired, requesting further consideration of his claim 
for the difference in disability retirement pay between that paid to 
him in the grade of warrant officer, junior grade, and that based on 
the grade of chief warrant officer. 

It appears that on January 21, 1942, while serving on active duty 
as a warrant officer in the Massachusetts National Guard, Mr. Kurth 
was promoted temporarily to the grade of chief warrant officer in the 
Army of the United States. Because of physical disability incurred 
while in the active military service of the United States, he was re- 
lieved from active duty on May 24, 1946, and he was certified to the 
Veterans Administration as entitled to receive retirement pay effective 
May 25, 1946, in the grade of chief warrant officer, pursuant to section 
5 of the act of April 3, 1939, 53 Stat. 557, as amended. That section 
provided as follows (quoting from 10 U.S.C. 456, 1946 Ed.) : 

All officers, warrant officers, and enlisted men of the Army of the United States, 
other than the officers and enlisted men of the Regular Army, if called or ordered 
into the active military service by the Federal Government for extended military 
service in excess of thirty days, other than for service with the Civilian Conser- 
vation Corps, and who suffer disability or death in line of duty from disease or 
injury while so employed shall be deemed to have been in the active service during 
such period and shall be in all respects entitled to receive the same pensions, 
compensation, retirement pay, and hospital benefits as are now or may here- 
after be provided by law or regulation for officers and enlisted men of correspond- 
ing grades and length of service of the Regular Army, including for their 
dependents the benefits uf section 903 of this title. 

On July 22, 1950, Mr. Kurth addressed a communication to the 
Department of the Army inquiring as to his proper longevity service 
credit and by letter of January 9, 1951, The Adjutant General, De- 
partment of the Army, after a review of his records advised him that 
he was eligible to receive retirement pay based on over 30 years’ in- 
stead of over 27 years’ service, but on his permanent grade of war- 
rant officer, junior grade, NGUS, rather than on his temporary grade 
of chief warrant officer. He was advised, also, that the appropriate 
finance office was being directed to adjust his account, and shortly 
thereafter, he was notified by the Chief of Finance, Department of 
the Army, that an overpayment of $1,423.39 had been made to him. 
To relieve him from the obligation of refunding the overpayment, 
Private Law 499, 83d Congress, 2d Session, was enacted. 

Mr. Kurth in a letter of December 28, 1959, presented a claim for 
increased disability retirement pay based on the grade of chief war- 
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rant officer, commencing from June 29, 1948, and he cited as support- 
ing authority section 5 of the act of August 21, 1941, as amended by 
section 203(c) of the act of June 29, 1948, 10 U.S.C. 594 (1952 Ed.), 
as follows: 

* * * And provided further, That any warrant officer heretofore or hereafter 
retired under any provision of law shall upon the completion of thirty years’ 
service, to include the sum of his active service and his service on the retired list, 
be advanced on the retired list to the highest temporary officer, flight officer, or 
warrant officer grade satisfactorily held by him while serving on active duty as 
determined by the cognizant Secretary during the period September 9, 1940, 
to June 30, 1946, and shall receive retired pay at the rate prescribed by law 
computed on the basis of the base and longevity pay which he would receive if 
serving on active duty in such higher grade at the time of retirement: And 
provided further, That any warrant officer, heretofore or hereafter retired for 
disability incident to service, if entitled to advanced retired grade and increased 
retired pay under the provisions of this title, shall receive such advanced grade 
and increased pay effective upon the enactment of this title or upon his retire- 
ment, whichever is later. 

The claim was disallowed by our Claims Division on April 13, 1960, 
on the ground that Mr. Kurth had, as. of March 30, 1960, a total of 22 
years 4 months and 6 days of combined active service and service on 
the retired list and that under the above-cited section 203(c), he 
would not become eligible for advancement on the retired list to the 
grade of chief warrant officer until the completion of 30 years’ service. 

In your letter of August 8, 1960, you stated that the disallowance 
of the claim was based on an improper interpretation of section 203 
(c), citing, in this connection, the fifth proviso of that section. Ad- 
ditionally, you furnished a short summarization of the legislative 
history of that proviso which, you contend, indicates an intent that 
the advancement on the retired list of persons such as Mr. Kurth, is 
not contingent upon the completion of 30 years’ service. 

Mr. Kurth is entitled to the retirement pay of the higher grade 
only if he was “heretofore * * * retired” within the meaning of sec- 
tion 203(c) of the 1948 act. While he was certified to the Veterans 
Administration as being entitled to receive retirement pay under the 
1939 act, as amended, he did not acquire a status as a retired warrant 
officer such as that contemplated by other provisions of law which 
provide for the retirement of members and the placement of their 
names on the retired list. In our decision of October 19, 1943, 23 
Comp. Gen. 284, we held that retired pay is paid to officers of the 
Regular Army as current compensation or pay for their continued 
service as officers after retirement and only while they remain in the 
service (United States v. Tyler, 105 U.S. 244), whereas “retirement 
pay” authorized by the 1939 act for officers of the Army of the United 
States, other than officers of the Regular Army, who suffered disabil- 
ity while employed in the active military service of the Federal 
Government, is not conditioned on their remaining in the service but 
is more in the nature of a pension predicated on the disability, with- 
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out regard to whether they remain in the service and without relation 
to any such subsequent service. See, in this connection, 23 Comp. 
Gen. 700; 832 Comp. Gen. 242; 33 Comp. Gen. 518; 34 Comp. Gen. 90, 
and 37 Comp. Gen. 207. 

It is the view of the Department of the Army, as indicated in letter 
of November 15, 1960, addressed to Mr. Kurth, copy of which has 
been furnished to us, that the act of April 3, 1939, as amended, grants 
an eligible person disability retirement pay benefits but does not con- 
fer a retired status upon him. Mr. Kurth was informed that he was 
not eligible for advancement to chief warrant grade under that act 
since he was not retired for disability but was only granted retire- 
ment pay; and that the first law which conferred a retired status 
upon non-Regular warrant officers for disability was the Career Com- 
pensation Act of 1949, approved October 12, 1949. 

It seems clear that the Congress was fully aware of, and intended 
to draw a distinction between, a retirement and a grant of retirement 
pay since both of these matters were expressly covered in another part 
of section 203 of the 1948 act. Subsection (a) of that section, which 
authorized the advancement of Regular and non-Regular commis- 
sioned officers to their highest temporary grade in the circumstances 
there mentioned, provided, in pertinent part, as follows: 

Each commissioned officer of the Regular Army or of any reserve component 
of the Army of the United States, and each commissioned officer of the Regular 
Air Force or of any reserve component of the Air Force of the United States, 
heretofore or hereafter retired or granted retirement pay under any provision 
of law shall be advanced * * *, [Italics supplied.] 

The difference between such language and that contained in subsec- 
tion (c) cannot be ignored. 

In other provisions of Jaw granting additional retired pay benefits, 
the intention to include members receiving or entitled to receive re- 
tirement pay under the act of April 3, 1939, was manifested by the 
Congress through appropriate wording which left no room for any 
doubt. Section 1 of the act of June 29, 1943, 57 Stat. 249, 10 U.S.C. 
985(b), provided as follows: 

That any officer of the Army of the United States or of any component thereof, 
except an officer of the Regular Army, who heretofore or hereafter has been 
or may be granted retirement pay for physical disability determined or incurred 
while serving under a temporary appointment in a higher grade shall receive 
retirement pay computed as otherwise provided by law for officers of such higher 
grade. [Italics supplied.] 

See, also, in this connection, the clear and unequivocal wording in 
section 411, Career Compensation Act of 1949, 63 Stat. 823, 37 U.S.C. 
281 (1952 Ed.), which provided, in. pertinent part, as follows: 

Pursuant to such regulations as the President may prescribe, (1) any member 
or former member of the uniformed services heretofore retired by reason of 
physical disability and now receiving or entitled to receive retired or retirement 
pay; (2) any former member of the uniformed services heretofore granted or 


entitled to receive retirement pay for physical disability * * *. [Italics 
supplied. } 
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In the circumstances, and in the absence of an authoritative court 
decision holding that a person such as Mr. Kurth was “heretofore or 
hereafter retired for disability” within the purview of section 203(c) 
of the act of June 29, 1948, we find no basis for the payment of his 
claim. 

Accordingly, the disallowance of Mr. Kurth’s claim was proper and 
upon review it is sustained. 


[ B-145174 J 


Military Personnel—Unused Accrued Leave at Time of Dis- 
charge or Release—Use v. Lump-Sum Payment 


Under section 4(c) of the Armed Forces Leave Act of 1946, 37 U.S.C. 33(c), 
which provides that any member of the Armed Forces discharged after August 
31, 1946, having unused annual leave to his credit at time of discharge, shall 
be compensated for such leave in cash on the basis of the pay and allowances 
applicable on the date of discharge, and that such leave shall not be considered 
as service for any purpose, members of the Armed Forces who are about to be 
retired are not entitled to take their accrued annual leave in lieu of a lump-sum 
payment, there being no indication in the act or its legislative history of an 
intent to confer on the member the right to elect to continue in an active duty 
status for the period of his accrued leave after an administrative decision has 
been made to effect his discharge or release from active duty. 


An administrative action which denied the request of a Navy officer to use 45 
days’ accrued leave at the time he was placed on the temporary disability 
retired list following release to inactive duty, with compensation in cash for 
60 days’ accrued leave, was a proper exercise of administrative discretion under 
section 4(c) of the Armed Forces Leave Act of 1946, as amended by the act of 
August 4, 1947, 37 U.S.C. 33(c), which provides that any member of the Armed 
Forces discharged after August 31, 1946, having unused annual leave to his 
credit at time of discharge, shall be compensated for such unused leave in cash 
on the basis of the base and longevity pay and allowances applicable to such 
member on the date of discharge, and that such leave shall not be considered as 
service for any purpose; and, therefore, the officer’s claim for increased retired 
pay on the basis that he would have completed eight years of service during the 
45 days covered by his request for leave may not be paid. 


To E. C. Dodd, Department of the Navy, March 24, 1961: 


Reference is made to your letter of February 2, 1961, with enclo- 
sures, forwarded under submission No. BO-N-563 (assigned by the 
Department of Defense Military Pay and Allowance Committee) 
requesting a decision as to whether officers and enlisted personnel of 
the Armed Forces, who are about to be retired, are entitled to take 
their accrued annual leave before retirement as a matter of right if 
they do not desire to be compensated in cash therefor, under the pro- 
visions of the Armed Forces Leave Act of 1946, as amended, 37 
US.C. 31a. 

It appears that the officer involved, Lieutenant Clayton B. Reit- 
meyer, USN, retired, was released to inactive duty on April 30, 1959, 
and was placed on the Temporary Disability Retired List on May 1, 
1959, in the rank of lieutenant (O-3) with a disability rating of 40 
percent. On April 30, 1959, he had completed 7 years 10 months and 
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18 days’ active service. He elected to receive retired pay at the gross 
monthly rate of $220 per month based on his disability (50 percent 
minimum) and his basic pay for pay grade O-3 with over 6 years’ 
active service. 

At the time his name was placed on the Temporary Disability Re- 
tired List, Lieutenant Reitmeyer had 60 days’ accrued annual leave 
to his credit. On April 27, 1959, he requested that he be granted 45 
days’ leave from the United States Naval Hospital, Bremerton, Wash- 
ington. Such request was not granted. He was compensated in cash 
for his 60 days’ accrued annual leave when he was released to inactive 
duty on April 30, 1959. If he had been granted the leave requested 
and subsequently retired, he would have completed over 8 years’ active 
service for basic pay purposes at the expiration of such leave and 
would have been entitled to retired pay at the gross monthly rate of 
$230 based on the basic pay of pay grade O-3 with over 8 years’ 
service. 

Section 4(c) of the Armed Forces Leave Act of 1946, as amended 
by the act of August 4, 1947, 37 U.S.C. 33(c), provides that any 
member of the Armed Forces discharged after August 31, 1946, having 
unused annual leave standing to his credit at the time of discharge, 
shall be compensated for such unused leave in cash on the basis of 
the base and longevity pay and allowances applicable to such member 
on the date of discharge, and that such leave so compensated for “shall 
not be considered as service for any purpose.” Section 2(b) of that 
act, 56 Stat. 360, defines the term “discharge” as including “separation 
or release from active duty under honorable conditions.” 

In your letter you refer to the cases of Pollard vy. United States, 
140 Ct. Cl. 237, and Ficks v. United States, Ct. Cl. No. 475-55, decided 
April 8, 1959. In the Hicks case, the court found that the plaintiff, 
who was retired for disability effective May 1, 1944, was entitled to 
be granted terminal leave and hence was entitled to active duty pay 
and allowances from May 1 to August 31, 1944 (less retired pay re- 
ceived by him), and the difference between the retired pay paid to 
him and the retired pay computed on the basis of such additional 
creditable service, for the period September 1, 1944, to September 
30, 1949. The court based its conclusion on the fact that, since the 
officer’s orders of January 27, 1944, discharging the plaintiff from 
treatment at the hospital and ordering him to proceed home to await 
action of the retiring board were not delivered to him until May 1, 
1944 (the date his retirement was effective), it was too late for him to 
use his accumulated leave. The court said that the action of the 
Secretary of the Navy in refusing the correction of the plaintiff's 
records to show that he was not retired until September 1, 1944, was 
unjustified. In support of its conclusion that the plaintiff was en- 
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titled to unused accrued leave standing to his credit at the time of 
his retirement on May 1, 1944, the court cited the Pollard case, holding 
that, prior to the Armed Forces Leave Act of 1946, officers had a 
right to accumulated leave. 

The dissenting opinion in the Kicks case takes the view that, prior 
to the enactment of the Armed Forces Leave Act of 1946, the granting 
of leave was a discretionary act of the Secretary concerned and that 
it was not until the amendatory act of August 4, 1947, 61 Stat. 748, 
that officers were entitled to be compensated for leave accrued but 
not taken prior to separation. That dissenting opinion points out that 
that the Pollard case is in conflict with the decisions of the court in 
Scott v. United States, 123 Ct. Cl. 547, and Ferrer v. United States, 
132 Ct. Cl. 422, “and should be overruled.” In denying the plaintiff's 
claim for unused accrued leave in the Ferrer case, the court said that, 
prior to enactment of the Armed Forces Leave Act of 1946, leave of 
absence might be granted or withheld in the discretion of the ap- 
propriate military Secretary, pointing out that leave was uniformly 
held vy the military service to be a privilege rather than a right. 
The court cited the Scott case and the case of 7'erry v. United States, 
120 Ct. Cl. 315, 323, as authority for its conclusion in the Yerrer case. 
The dissenting opinion in the Licks case calls attention to the in- 
consistent action taken by the Court of Claims in the cases cited. 

It is believed that the court in the Pollard and Licks cases was 
strongly influenced by the fact that prior to the Armed Forces Leave 
Act of 1946, as amended, an officer had no right to payment for unused 
leave. With the enactment of such legislatiun, the reason for the con- 
clusion in those cases largely disappeared. Concerning the counting 
of accrued leave at the time of release from active duty or discharge 
for longevity purposes to increase retired pay, the intent of the Con- 
gress is plain that such leave shall not be counted for any purpose. 
The statute requires that accrued leave standing to a member’s credit 
at the time of discharge “shall” be compensated for in cash. Nothing 
has been found in such legislation or in its legislative history which 
indicates an intent to confer on the member concerned the right to 
elect to continue in an active duty status for the period of his accrued 
leave, after an administrative decision has been made to effect his dis- 
charge or release from active duty forthwith. ‘To the contrary, it is 
stated on page 1 of House Committee on Armed Services Report No. 
702 on H.R. 3501, 80th Congress, that the purpose of the then proposed 
legislation was to “eliminate the granting of terminal leave” and to 
provide in lieu thereof for a lump-sum payment. We find no legal 
basis to question the discretionary action of the administrative official 
concerned in refusing to grant Lieutenant Reitmeyer 45 days’ leave 
from the United States Naval Hospital at Bremerton. 

The question presented is answered in the negative. 


596896 O-(2—37 
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[ B-145202 J 


Contracts—Failure To Furnish Something Required—Un- 
necessary Information—Voluntary Submission of Samples 
A bidder who voluntarily submitted samples for the purpose of showing the 
class of material to be used, but who failed to designate the particular class in 
the bid as required by the invitation, which class designation is subsequently 
determined to have been unnecessary and meaningless, has not submitted a bid 
which requires automatic rejection as a nonresponsive bid, nor would the volun- 
tary submission of samples make the bid nonresponsive when such samples 


would have no effect on the bidder’s obligation to furnish an item conforming to 
the specifications. 


To the Postmaster General, March 27, 1961: 


By letter dated March 6, 1961, with enclosures, the Chief of Pro- 
curement requested our decision as to whether the low bid submitted 
by Bona Allen, Incorporated, in response to invitation for bids No. 
297, may be considered as responsive for the purpose of making an 
award to that bidder. 

The invitation, dated January 26, 1961, requested bids for furnish- 
ing certain leather tie straps in accordance with Post Office Depart- 
ment drawing No. IE-433, revised February 25, 1957, and specification 
POD-S-46B dated June 2, 1958, and modifications thereto. The in- 
vitation modified paragraph 3.3.1 of POD-S-46B to require the 
leather to be class 1, 2, 3 or 4 in conformance with Federal Specifica- 
tion KK-L-271. Page 3 of the invitation provided: “Bidder is 
required to state the class of leather proposed to be furnished 

(Please state) 

When bids were opened on February 20, 1961, it was ascertained 
that the lowest aggregate bid in the amount of $156,474.50 was sub- 
mitted by Bona Allen, and that the second lowest aggregate was sub- 
mitted by Hanley Postal Supply, Inc., in the amount of $177,027.69. 
Iiowever, Bona Allen failed to indicate in the space provided on 
Page 3 of the invitation the class of leather it proposed to furnish; 
instead, it typed in such space the words “Per Samples of Leather 
Straps er.closed.” 

In view of the provision in section 1-2.202-4(g), Federal Procure- 
ment Regulations, that unsolicited samples cannot be considered as 
qualifying the bid, and may be disregarded, unless it is clear from the 
bid or accompanying papers that it was the bidder’s intention to 
qualify the bid, an attempt was made to determine the status of the 
samples. In response to the Department’s request, Bona Allen advised 
by letter of February 27, 1961, that it proposed to furnish class 2 
leather (backs). The National Bureau of Standards was requested 
to test Bona Allen’s samples to determine their classification under 
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the Federal specification. By letter dated March 2, 1961, the National 
Bureau of Standards advised your Department that : 


There is no definite way by inspection or tests to tell from which part of the 
hide the sample straps were taken. The classes listed in the specification cited 
are not meaningful because they are not mutually exclusive * * *. 

For the purchase of finished straps we would recommend a specification based 
on the inspection and testing of the finished item. In such a specification the 
class of leather as applied in Federal Specification KK-L-271d has no meaning. 


In view thereof, it is the opinion of the Chief of Procurement that 
the invitation requirement for leather class designation is unnecessary 
and ambiguous because any of the classes of leather named would be 
acceptable. Hence, he concludes that designation of the class of leather 
would not be essential to a determination of responsiveness. That offi- 
cial further stated in his letter, however, that he interprets Bona 
Allen’s bid as qualified and, for that reason, he requests advice whether 
the bid may be rejected as nonresponsive. 

We are of the opinion that such action is neither necessary nor re- 
quired under the terms of the invitation. The invitation did not 
provide in mandatory terms that bids would be rejected as nonrespon- 
sive if the class of leather was not shown on page 3. Since both the 
invitation and the referenced Federal specification would permit the 
furnishing of leather straps in classes one through four, the class 
designation requirement was at the most an informality which could 
not affect the substance of bids. In this connection, we have been 
advised informally by the Chief, Leather Section, National Bureau of 
Standards, that leather for straps is only obtained from classes one 
through four ; that such class designations are used in trading between 
leather dealers and strap manufacturers; and that such classes have 
no significance to the buyer since the tensile strength of the strap is 
the paramount consideration. In view thereof, we do not feel that 
Bona Allen offered to furnish other than leather straps meeting the 
Federal specification. 

While the legend on page 3 of the invitation affirmatively required 
that leather class be designated, an automatic rejection of a bid for 
failure to conform to such a meaningless requirement would be as 
arbitrary as a waiver of a nonresponsiveness to a material requirement. 
It follows therefore that the voluntary submission of samples solely 
for the purpose of showing the class of leather proposed to be fur- 
nished would not render the bid nonresponsive since the samples could 
only be made from one of the classes of leather specified in the invita- 
tion and, therefore, could have no effect on the bidder’s obligation to 
furnish straps conforming to the specifications if awarded a contract. 

Under the circumstances, the interests of the Government or of 
competing bidders do not require the rejection of Bona Allen’s bid 
because of such an immaterial deviation which may be waived or 
corrected after bid opening. 80 Comp. Gen. 179. 
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We have considered the views advanced by Hanley Postal Supply, 
Inc., in its letters of March 1, 2, and 24, 1961, in arriving at our con- 
clusion that the bid of Bona Allen should be considered for award. 
A copy of this decision is being furnished Hanley. 

With respect to the request of the Chief of Procurement as to the 
action which should be taken in instances where unsolicited samples 
appear to qualify a bid and where it cannot be determined whether 
the item conforms to specifications without complex and time- 
consuming tests, such situations must be considered, as here, on a case 
by case basis in the light of the particular circumstances involved. 


[ B-145236 J 


Contracts—Awards—Small Business Concerns—Evidence 


A low bidder who was not able to self-certify himself as 4 small business con- 
cern because of size at the time of submission of a bid for a total set-aside pro- 
curement but who, prior to award, as a result of a change in the definition of 
small business, became a small business has submitted a bid which is nonrespon- 
sive on its face, and to permit an award to such a bidder on the basis of a sub- 
sequent event curing the deficiency would be detrimental to the effectiveness of 
the small business set-aside procedure and possibly prejudicial to the interests 
of other large concerns who did not submit bids but could have qualified under 
the changed definition. 


A bidder who, in response to a total small business set-aside procurement, cer- 
tifies himself as a small business concern at the time of submission of his bid 
and who later is determined to have been, in fact, a small business concern may 
have his bid considered responsive; however, a bidder who was not able to self- 
certify himself as a small business concern at the time of bid submission and 
who, prior to award, as a result of a subsequent event, became a small business 
concern may not have his bid considered responsive. 


a Administrator, General Services Administration, March 29, 

We have a letter from Mr. Bernard L. Boutin, Deputy Adminis- 
trator, dated March 3, 1961, submitting for our review and considera- 
tion a question on the propriety of awards to be made in connection 
with invitation for bids No, FN-1S-26334-A-1-18-61, dated Decem- 
ber 9, 1960, and issued by the Federal Supply Service of your agency. 

The invitation was issued for the purpose of establishing a term 
contract on aluminum and steel office furniture for use by the General 
Services Administration in meeting its needs for these items during 
the period April 1, 1961, through March 31, 1962. The invitation con- 
tains a 100 percent small-business set-aside provision on item 8 (chair, 
steel, special purpose), item 9 (chair, steel, special purpose), item 10 
(chair, swivel, steel), item 11 (stool, steel), and item 12 (stool, steel). 
Prices were requested on a delivered basis to each of GSA’s 10 supply 
depots located throughout the United States. 

In his letter of March 3, 1961, the Deputy Administrator reports 
that after the invitation for bids was issued, the Chromcraft Corpora- 
tion, St. Louis, Missouri, entered a protest with both the General 
Services Administration and the Small Business Administration chal- 
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lenging the set-aside provision in the invitation. The Chromcraft 
Corporation later requested that the bid opening date be extended 
beyonce the original date of January 18, 1961, to allow time for an 
appeal to be made to the Small Business Administration with regard 
to its classification as “large business.” It is stated that in accordance 
with usual practice, since the request was reasonable and a short exten- 
sion would not in this case retard accomplishment of timely ‘procure- 
ment, the bid opening date was extended to January 26, 1961. 

Special provision No. 21 of the invitation for bids entitled, “Notice 
of Small Business Set-Aside,” applicable to items 8, 9, 10, 11, and 12 
provides, in accordance with section 1-1.707(d)(3) of the Federal 
Procurement Regulations, that: 


Bids or proposals under these items are solicited from small business concerns 
only and these items are to be awarded to one or more small business concerns. 
This action is based on a determination by the Contracting Officer and the 
Small Business Administration under the authority of section 15 of the Small 
Business Act. A small business concern is any firm which meets the criteria 
established by Title 13, Chapter 1, Part 121, of the Code of Federal Regulations. 
Bids or proposals received from ‘firms which are not small business concerns 
will be considered nonresponsive. 


Bids were opened on January 26, 1961, and it was found on page 
one of the invitation that the Chromcraft Corporation, by placing 
an “X” in the box provided therefor, represented that it was not a 
small-business concern. With regard to the bids submitted aud the 
subsequent events which enabled Chr mcraft to qualify as a small- 
business concern, the Deputy Administrator’s letter states that: 


The Chromcraft bid is low on requirements having an approximate value 
of $380,671.50. If the Chromcraft bid were disregarded, awards totaling 
$395.165.30 would be made to the Precision Metal Workers, Chicago, Illinois; 
General Iron Corporation, Brooklyn, New York; Cramer Posture Chair Co., 
Kansas City, Missouri; and Toledo Metal Furniture Co., Toledo, Ohio. The 
total dollar difference involved amounts to approximately $14,493.80, which is 
a percentage difference of 3.66%. 

At the time bids were opened, none of the responding bidders was located 
in an area of substantial unemployment as designated by the Department of 
Zabor. However, on February 9, the Department of Labor added 25 major 
industrial centers to its list of substantial unemployment areas. The St. Louis 
area, in which Chromcraft is located, is now so designated, as well as Kansas 
City, where the Cramer Posture Chair Co. is located, and Toledo, Ohio, the 
location of the Toledo Metal Furniture Co. 

On February 18, SBA published an amendment to its small business “size 
standards” to provide that in determining the small business status of a con- 
cern, the size standards should be increased by 25% whenever the concern 
qualified as a substantial surplus labor area concern. The amendment also 
provides that determination of what areas are “areas of substantial labor surplus” 
for procurement purposes should be made as of the time the contract is awarded. 

On February 20, a telegram was received by GSA from Chromcraft advising 
that SBA had ruled, as of that date, that the firm was “small business”. 

Notwithstanding the qualification of Chromcraft as a small business concern 
before award (see B-14365, [sic, B-14363¢6] October 13, 1960), a serious ques- 
tion arises with respect to the propriety of making an award to this firm 
because when Lids were opened the firm was not small business and the Invi- 
tation is restricted to bids only from smail business concerns. Indeed, Chrom- 
craft in its bid certified that it was not a small business concern. 

An improperly submitted bid may not be made the basis for award. Other 
large business concerns which honored the restriction of the Invitation limiting 
bids to small business concerns did not submit bids. It would be unfair to 
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them and to the orderliness of the competitive bid process to permit an award 
where a violation of an explicit provision of the Invitation is involved. 

The propriety of awarding a contract to a low bidder whose status 
as a small business at the time of bid opening is in doubt but who, 
prior to award, qualifies as a small business was considered by our 
Office in B-143630, October 13, 1960. In that decision two invitations 
for bids were involved. As in the present case, the procurements 
were restricted to small-business concerns with the invitations pro- 
viding that bids or proposals received from firms not classified as 
small business would be considered as nonresponsive. The Plastic 
Wire and Cable Corporation, the low bidder under both of the invita- 
tions involved in that case represented that it was a small business. 
Bid opening dates were May 17 and May 18, 1960. On May 20, 1960, 
following opening of the bids, another bidder protested the status of 
the Plastic Wire and Cable Corporation as a small-business concern. 
On May 25, 1960, an SBA Regional Office notified the procuring 
agency that the low bidder did not qualify as a small business and 
was thus not eligible for award. In the meantime, however, Plastic 
Wire on May 23, 1960, had applied to the Small Business Administra- 
tion for a small-business certificate and on May 31, 1960, pursuant to 
such application Plastic Wire was certified as a small-business concern 
effective as of that date. Award of contracts on both invitations was 
made to that concern on June 27, 1960. We held that the awards 
were properly made since generally the final determination of the 
eligibility of a bidder as a small-business concern under a small- 
business restricted invitation is made as of the date of award. 

We feel that the rule set forth in our decision of October 13, 1960, 
is properly applicable to the factual situation present in that de- 
cision; that is, where a bidder represents in good faith that he is 
small business he is entitled to have his bid considered for award 
subject to a challenge of his size status by another bidder or the con- 
tracting officer (see 138 CFR 121.3-8(d) ; 13 CFR 121.3-5 below). If, 
after bid opening, the low bidder who has represented himself, or his 
concern, as a small business is challenged on that point and it is later 
determined that he is, in fact, small business such low bidder would 
be eligible for award—the date of award would be the controlling 
point in time by which his eligibility for award is to be determined. 
However, because of the considerations to be discussed below, we feel 
that the holding in our decision of October 13, 1960, is not applicable 
to a situation, such as we have here, where a bidder does not, and can- 
not, in good faith represent himself as small business prior to, or at 
the time of, bid opening. 

Small Business Administration regulations dealing with joint set- 
asides promulgated pursuant to the authority conferred upon the 
Administrator by section 5 of the Small Business Act, 72 Stat. 385, 
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15 U.S.C. 634, are contained in Title 13, Chapter 1, Part 127, of the 
Code of Federal Regulations. Section 127.15~-2(a) (3) of those regula- 
tions provides, in part, that in a 100 percent set-aside, “the entire pro- 
curement is restricted to small-business concerns and bids or quotations 
by large firms will be rejected as nonresponsive.” Sections 121.3-4 
and 121.3-8(c) as amended by 26 F.R. 812, make provision for ap- 
plication by bidders for size determinations and Small Business 
Certificates. With regard to self-certification paragraph (d) of 
section 121.3-8 (26 F.R. 812, 815) provides that: 

In the submission of a bid or proposal on a Government procurement, a con- 
cern which meets the criteria of paragraph (a) or (b) of this section may 
represent that it is a small business. In the absence of a written protest, such 


concern shall be deemed to be a small business for the purpose of the specific 
Government procurement involved. 


Also, see 13 CFR 121.3-5 as amended by 26 F.R. 812, 814, which pro- 
vides for protests by bidders or the contracting officer prior to award 
as to the small-business status of a bidder and determination of such 
protests by an SBA regional director. Appeals from such determina- 
tions are provided for in 13 CFR 121.3-6 as amended by 26 F.R. 812. 

During 1956, when the Small Business Administration proposed to 
issue size standards regulations, Mr. Wendell B. Barnes, who was then 
the Administrator of the Small Business Administration, testified that 
he was hopeful that 95 to 99 percent of the size status determination 
cases would be handled under the self-certification procedure and that. 
only in the close cases, where there was actual doubt on size status, 
would there be requests for a certificate based on more detailed in- 
formation. Hearings Before Subcommitttee No. 2 of the Select Com- 
mittee on Small Business, House of Representatives, Eighty-fourth 
Congress, Second session, July 5, 1956, p. 25. A great deal of concern 
was also expressed by the Subcommittee members with regard to 
whether a bidder would be required, in each instance, to certify his 
size status at the time of bid submission. The Subcommittee was as- 
sured that self-certification as to size status would be required, in each 
instance, by the bid forms to be submitted by the bidder. See pages 
25-27 of the Hearing, cited above. 

The concern of the Subcommittee members with regard to requiring 
bidders to certify their size status at the time of bid submission is 
significant. The self-certification procedure was designed to simplify 
and expedite size determinations and procurement processes. It was 
hoped that 95 to 99 percent of the cases would be handled under that 
procedure. Unless the submission of bids under a 100 percent small- 
business set-aside can be restricted solely to those who, in good faith, 
can certify in their bids that they are small business, no useful purpose 
would be served by requiring, in every instance, self-certification on 
size status. If bidders who, prior to bid opening, cannot in good faith 
certify themselves as small business may be permitted to delay con- 
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tract awards in order to allow time to make application to the Small 
Business Administration for a small business certificate on the basis 
that their status may have changed sufficiently in the interim—between 
bid opening and award-—so as to qualify as small business, the effec- 
tiveness of the small-business set-aside procedure would be seriously 
impaired. Usually a bidder himself is in a very good position to know 
his size and knowing this, if he caanot in honesty represent himself 
as a small business, the interests of orderly ard timely procurement 
require that his bid be rejected as nonresponsive. 

A further consideration pertinent to the present matter should be 
mentioned. It is a reasonable assumption that other large business 
concerns honored the restriction in the invitation limiting bids to 
small-business concerns and did not submit bids. To the extent that 
such other large concerns could also have qualified as small businesses 
under the amendment of February 18 to the small business size stand- 
ards, an award of a contract at this late date to a bidder who did not 
honor the restriction would prejudice those bidders. In fairness to 
them, and in the interest of preserving the integrity of orderly small- 
business procurement procedures, a rule which would permit an award 
of a contract to a bidder under the circumstances outlined would be 
inequitable. 

As indicated earlier the decision of October 13, 1960 (B-143630), 
is distinguishable from the present case. There the low bidder certi- 
fied himself as a small business and it was later determined that he 
was, in fact, a small-business concern. Here, due to a fortuitous cir- 
cumstance (i.e., a change in the definition of small business), Chrom- 
craft subsequently became a small business and received a certificate 
to that effect, although admittedly it was a non-small-business at the 
time it submitted its bid. In view of the considerations discussed 
above, the procurement was properly restricted to small-business con- 
cerns and Chromcraft’s bid was not entitled to consideration. It was 
nonresponsive on its face at the time bids were opened and we do not 
believe thai subsequent events should be allowed to operate to cure the 
deficiencies. Had Chromcraft, in good faith, been able to certify 
itself as a small business its bid would have been entitled to consid- 
eration, since under 13 CFR 121.3-8(d), unless there is a protest, the 
contracting officer is entitled to rely on the self-certification. 

In view of the foregoing, we must advise that the Chromcraft Cor- 
poration’s bid should not be considered for award. 


[ B-145088 J 


Military Personnel—Transportation of Dependents—Ad- 
vance Travel From Overseas—Subsequent Change of Station 


The advance travel of the wife of a member of the uniformed services who 
returns to the United States from overseas under unusual or emergency cir- 
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cumstances, pursuant to authority in paragraph 7009-3 of the Joint Travel 
Regulations, and who subsequently dies or is divorced from the member does 
not restrict or affect the member’s right to transportation for a second wife 
upon a subsequent permanent change of duty station, the advance travel of 
the dependent under emergency situations being a right independent of the 
member's right to a dependent’s transportation at Government expense upon 
a later permanent change of station. 


To the Secretary of the Navy, March 31, 1961: 

Reference is made to letter of February 6, 1961, from the Assist- 
ant Secretary of the Navy (Research and Development) requesting 
decision as to a member’s entitlement to transportation for a depend- 
ent wife under the circumstances disclosed. The request was as- 
signed PDTATAC Control No. 61-3. 

It is stated that under the provisions of paragraph 7009-3, Joint 
Travel Regulations, the dependent wife of a member, of a rank or 
grade entitled to transportation of dependents at Government ex- 
pense, was provided advance return transportation from the mem- 
ber’s overseas duty station to a designated place in the United States. 
Subsequent to such advance return the member was divorced. He 
remarried at his overseas duty station. Upon his return to the 
United States under permanent change of station orders the question 
is raised as to the point from which he is entitled to transportation 
of his dependent wife to the new duty station 

The Assistant Secretary calls attention to the provisions of sec- 
tion 102(g) of the Career Compensation Act of 1949 (63 Stat. 802), 
as amended, which defines the term “dependent” to include at all 
times and in all places the lawful wife of the member. It is pointed 
out that section 303(c) of the act, 37 U.S.C. 253, provides for trans- 
portation of dependents in unusual or emergency circumstances, and 
upon a change of permanent station and that paragraph 7009-3, 
Joint Travel Regulations, further provides, under certain condi- 
tions, for return of dependents to the same or a subsequent overseas 
station of the member. 

The Assistant Secretary states that there appears to be no prac- 
tical difference between the second return of the same wife upon 
the member’s transfer to the United States and the transportation 
of a second wife acquired as the result of divorce and remarriage. 
However, since the matter is not entirely free from doubt, our deci- 
sion is requested as to the points between which the member is 
entitled to transportation of such second wife upon change of the 
member’s permanent station from overseas to the United States sub- 
sequent to his divorce and remarriage. Also, it is asked whether 
entitlement to transportation of a second wife would be any differ- 
ent were the first wife to die subsequent to her advance return to the 
United States and the member then remarry overseas. 

Section 303(c) of the Career Compensation Act of 1949, as 
amended, 37 U.S.C. 253, provides that under such conditions and 
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limitations and for such ranks, grades, or ratings, and to and from 
such locations as may be prescribed by the Secretaries concerned, 
members of the uniformed services “when ordered to make a change 
of permanent station” shall be entitled to transportation for depend- 
ents. It further provides that when orders directing a change of 
permanent station for the member concerned have not been issued 
the Secretaries concerned may, nevertheless, authorize the movement 
of dependents only under unusual or emergency circumstances, in- 
eluding those which may arise when the members are serving on per- 
manent duty at stations outside the continental United States. 

Basically the statute authorizes the Secretaries concerned to issue 
regulations providing for the early return of dependents of military 
personnel only because of actual conditions of an emergency nature 
arising at overseas duty stations which justify such return. Para- 
graph 7009-3 of the Joint Travel Regulations, issued under the above 
provisions of law provides for the advance return of dependents of 
members from overseas to the United States, in the circumstances 
and within the limitation there prescribed. The movement of de- 
pendents to the United States in such cases is authorized as a right 
under paragraph 7009-3 of the regulations independently of the 
member’s subsequent permanent change of station. Also, the stat- 
ute and regulations as currently constituted assure a member other- 
wise eligible, when ordered to make a permanent change of station, 
of a right to transportation of his dependents at public expense from 
his old station, from home, or from the last place to which they were 
transported at Government expense, to his new station. Paragraph 
7000, Joint Travel Regulations, provides for transportation of de- 
pendents at Government expense upon permanent change of station, 
except such expense may not be considered an obligation of the Gov- 
ernment (paragraph 7000-13) for any travel of dependents between 
points otherwise authorized in the regulations to a place which they 
do not intend to establish a residence. 

Viewing the statutory authorization in this light, a right to trans- 
portation for a dependent wife at the expense of the Government is 
an allowance payable for travel performed incident to a change of 
residence resulting from an ordered permanent change of station 
and irrespective of travel performed by a prior dependent wife 
under paragraph 7009-3 of the regulations. Hence, the advance 
travel of the first wife under authority of paragraph 7009-3 would 
not operate to restrict the member’s right to transportation for his 
second wife upon a subsequent change of his permanent duty station 
irrespective of whether the first marriage is terminated by divorce or 
death. 

Your questions are answered accordingly. 
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[ B-145009 J 


Contracts—Labor Stipulations—Davis-Bacon Act—Correc- 
tion of Wage Schedules 

Letters of inadvertence issued pursuant to the Davis-Bacon Act, 40 U.S.C. 276a, 
establishing different classifications and new minimum wage schedules for work 
under a reservoir area clearing contract, which had been awarded on the basis 
of compliance with advertised specifications containing minimum wage schedules 
based on a determination by the Secretary of Labor of prevailing wages for 
corresponding work on similar projects in the area, are to be distinguished 
from letters of inadvertence which merely correct transposition or other clerical 
errors in previous wage determinations and which were considered in 37 Comp. 
Gen. 326 to afford a basis for contract modification in accordance with the 
terms of the contract; therefore, where the original prevailing rate certifica- 
tions for a particular contract appear to have correctly stated the determina- 


tions actually made, there is no basis for contract modification to incorporate 
new wage rates. 


To the Secretary of the Army, April 3, 1961: 


By letter dated February 6, 1961, the Deputy Assistant Secretary 
(Logistics) requested decisions as to (1) whether or not it is manda- 
tory upon the contracting officer to modify contract No. DA-03-050- 
CIVENG-61-235 to incorporate therein new minimum wage rates 
set out in “letters of inadvertence” issued by the Department of Labor 
after award of the contract; and (2) if the contract must be so modi- 
fied, whether the Government must pay the contractor any increased 
costs resulting therefrom. 

The file transmitted with the submission shows that the contract 
covers the work of clearing the reservoir area above Greers Ferry 
Dam, Arkansas. The contract was awarded on August 29, 1960, 
under specifications which contained a minimum wage schedule, as 
required by the Davis-Bacon Act, 40 U.S.C. 276a, based upon pre- 
vailing wage determinations of the Secretary of Labor dated July 19, 
1960. Under date of October 25, 1960, the Office of the Secretary of 
Labor advised the Office of the Chief of Engineers that “Due to an 
inadvertence” rates for eleven additional classifications should have 
been specified; three classifications of truck drivers should have been 
omitted; and five other classifications of truck drivers should have 
been added. The classifications and rates which should have been 
omitted, but which had in fact been included in the original wage 
determinations and in the advertised speciflcations for the contract 
upon which award had been made, were stated to be: 


Per hour 
TC: Grates, 256. (ORs OF Wan ccceniiagnkeatctennvaleasnmnesauuses $1. 25 
. 0 COW B58 Ci nes ie ede nunenenaanans 1.35 


“ “ 


BOWE ONE sis cidccunbnaomancratieeatebhdiae oenebemman ome 1.50 
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The classifications which should have been added, and the rates 
therefor, were listed as follows: 
Truck drivers: 


RN rnin ck ncmnminnenainamieasmimieanam amin aamnaieeamaae $2.11 
As cninuscqahcimcnwcinnnnnpenmamemmainai 2.11 
I I rcv ns ecient ipa apamaipaanatee 2.11 
I SITIO a «sissies te sainitosdeditnas distr eadadbinsinninumoetigein dain menial aaieniniaiiin ail 2. 22 
SD. BEE COORD binincennidambicindcmeamenaminmaiiamena 2.11 


Included in the eleven additional classifications specified in the 
letter of October 25 were “Tractors, over 50 H.P. $2.675” and “Trac- 
tors, 50 H.P. or less $2.125.” The original determinations and contract 
specifications included classifications of “Tractors, farm-type,” and 
“Tractors, Crawler,” at hourly rates of $1.50 and $1.75, respectively. 
The letter of October 25 did-not mention these latter classifications, 
but in letters dated December 14, 1960, the Acting Solicitor of Labor 
advised that “Due to an inadvertence” such classifications should have 
been omitted. 

It is stated that your Department is uncertain as to the application 
of our decisions reported in 86 Comp. Gen. 341 and 37 Comp. Gen. 
826. Both of those decisions, as well as an intervening unpublished 
decision, B-129205, September 5, 1957, resulted from a submission 
by the Secretary of the Interior of questions arising from a claim by 
a construction contractor for increased costs alleged to have been 
incurred as the result of his having been required to pay wage rates 
set forth in a letter of inadvertence from the Secretary of Labor which 
were higher than those included in the original determination and 
set forth in the specifications upon which the contract had been 
advertised and awarded. 

In the first decision, 36 Comp. Gen, 341, the Secretary was advised 
that “a subsequent correction by the Secretary of Labor of a wage 
schedule (which, insofar as all parties knew or could have ascertained 
at the time of execution of the contract, was proper for inclusion in 
the contract specifications) does not in our opinion, per se, effectuate 
a change in the terms of the contract nor affect the validity of the 
existing contract.” However, in view of the fact that the contract- 
ing officer had in fact required the contractor to pay the higher rate, 
we stated that we would not object to the issuance of a change order 
to compensate the contractor for any increase in his contemplated 
costs. 

Thereafter the Secretary of the Interior requested a clarification 
of the question whether contracting officers “may continue to require 
contractors to pay increased minimum wages on the basis of letters 
of inadvertence, and to compensate such contractors for any increased 
costs resulting therefrom.” It was pointed out that the Secretary 
of Labor had issued no regulations regarding inadvertences, but in 
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transmitting notices of inadvertence would request the contracting 
agencies to take “appropriate action.” 

In reply to that request we stated in the decision of September 5, 
1957, as follows: 


In that case you had advised us that the contracting officer had required the 
contractor to increase the minimum wages paid to carpenters, both prospec- 
tively and retrospectively, under the assumption that such action was necessary 
because of the letter of inadvertence from the Department of Labor. While we 
were of the opinion that such action by the contracting officer was not required, 
and would normally have disallowed the claim on the ground that the contract- 
ing officer's action was unauthorized, we did not interpose any objection to a 
change in the contract price to compensate the contractor in that instance 
because of the absence of a prior decision in the matter clearly precluding the 
contracting officer’s conclusion that the “appropriate action” requested by the 
Secretary of Labor necessitated the increased costs to the contractor which 
resulted. Also, see A. J. Paretta Contracting Company, Inc. v. United States, 
109 Ct. Cl. 324, 351. We did not, however, intend to indicate any intention to 
acquiesce in such corrections in future instances. 

Following that decision the Department of Labor presented strong 
representations of its views as to the propriety of contract modifica- 
tions to incorporate corrected wage rates in accordance with notices 
of inadvertence issued by that Department. As a result, the deci- 
sion of November 15, 1957, 37 Comp. Gen. 326, was addressed to the 
Secretary of Labor. In that decision it was stated that the decision 
of September 5, 1957, was intended to set forth our view that the 
issuance of letters of inadvertance by the Department of Labor did 
not automatically authorize a change in the contract price, but was 
not intended to indicate that the inadvertent error could not or should 
not be corrected by use of the normal contracting procedures of change 
orders and amendments. It was pointed out also that, since the mini- 
mum wage schedule did not constitute a representation that labor 
could be obtained at the rates specified, an increase of rate incorporated 
into a contract by change order resulting from an inadvertence would 
not necessarily establish the contractor's right to additional com- 
pensation, but that adjustments in price should be determined in ac- 
cordance with the equitable adjustment provisions of the contract. 

As clearly indicated in the second paragraph of the last-mentioned 
decision, the inadvertences to which the decision was addressed were 
those of the general nature mentioned in the letter therein referred to— 
namely, those necessitated by errrors due to transposition of rates, 
classifications, or figures, and other clerical mistakes in processing 
the schedules. The situation which gives rise to your Department’s 
inquiry, however, does not appear to come within that category. 
There is in the file a copy of an undated letter from the Assistant 
Solicitor of Labor to Mr. William J. Smith of Little Rock, Arkansas, 
in reply to a protest made on behalf of the Arkansas Chapter, As- 
sociated General Contractors of America, against the first letter of 
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inadvertence issued in connection with the subject contract. That 
letter contains the following statement : 

The reason both decisions have been changed is to reflect the prevailing wage 
rates for dam construction in this area. This was done because the clearing 
of the reservoir is considered to be an integral part of the dam construction 
project. As such, the same rates are applicable to this work as to the rest of the 
project. 

It is also stated in the letter that “it is within the discretion of 
the contracting agency as to whether or not the contractor will be re- 
quired to pay his employees these increased wage rates.” 

It is reported by the District Engineer that the contractor has 
apparently experienced no difficulty in obtaining adequate labor for 
the work at the rates specified in the contract, and that the cost of 
the contract will be increased by more than $100,000 if the increased 
rates are required to be paid. It further appears that it is the view 
of both the District Engineer and the Division Engineer that the 
nature of the operations under the contract is much more nearly 
similar in character to highway work on which the rates and classifica- 
tions originally certified were based, than to dam construction, rates 
and classifications for which were adopted in the inadvertence letters. 

From this record it seems clear that the so-called “inadvertences” 
here involved were not mere clerical errors, or even mistakes as to rates 
of wages actually prevailing for the classifications included in the 
original determination; they represent rather a change of judgment 
as to what types or classifications of work were applicable to the 
contract. 

Nothing that was said in 37 Comp. Gen. 326 was intended to be 
applicable to such an attempted modification. As indicated in 36 
Comp. Gen. 341, it is our view that the pertinent requirement of the 
statute is fully complied with when a contract is awarded on the 
basis of advertised specifications which contain a minimum wage 
schedule based upon a determination by the Secretary of Labor of 
prevailing wages for corresponding work on similar projects in the 
area. The Supreme Court has pointed out that the language of the 
act and its legislative history plainly show that it was enacted to pro- 
tect employees from substandard earnings by fixing a floor under 
wages on Government projects. United States v. Binghamton Con- 
struction Co., 347 U.S. 171, 177, and authorities there cited. Once a 
contract has been awarded, the floor is as much a fixed and binding 
condition of the contract as any other provision, and is subject to 
change only by the same methods and on the same terms and 
conditions—that is, by amendment by mutual consent and upon valid 
consideration or by change orders issued in accordance with the con- 
tract provisions, including equitable adjustment of the contract price. 
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The statute neither directs nor authorizes adjustment of the wage 
floor during performance of the contract to conform to changes in 
prevailing rates; no matter how low wages paid by other employers 
in the area may go, the contractor is bound to pay according to the 
contract; no matter how much he may have to pay in excess of the 
contractual minimum, he has no right to increased compensation 
by virtue of the minimum wage provisions. So far as the fixing 
of the wage floors included in the specifications is concerned, the 
statutory function of the Secretary of Labor is exhausted once he has 
furnished a prevailing wage determination and a contract has been 
awarded containing a minimum wage schedule based thereon. Our 
agreement with the Secretary of Labor, as set forth in 37 Comp. Gen. 
326, that correction of inadvertent errors in wage determinations 
would be consonant with a proper observance of the statutory direc- 
tions of the Davis-Bacon Act, was not intended to indicate in any 
way a modification of the views stated in our earlier decisions in the 
same case, except to the extent that correction of a contract might be 
necessary to incorporate therein the rates actually ascertained by the 
Secretary of Labor but misstated in his certification as the result of 
errors in transcription. 

Since in the case here presented the original certifications of the 
prevailing wage rates for the particular contract appear to have 
correctly stated the determinations actually made at that time, we 
do not consider the case to be one in which modification of the con- 
tract would be required by our decision in 37 Comp. Gen. 326. The 
answer to the first question propounded by the Deputy Assistant 
Secretary (Logistics), is therefore in the negative, and the second 
question does not arise. 


[ B-145261 J 


Contracts — Specifications — Ambiguous — Readvertise- 
ment—Bid Bond Deficiencies 


Where a low bidder, as well as all other bidders on a reclamation project, was 
bidding with full knowledge of an error by the Government in underestimating 
the quantity of one of the items in the invitation, acceptance of the low bid, 
which was low even if an evaluation was made on the basis of the correct 
quantity, would have been proper and preferable to an award on the re- 
advertisement which resulted in considerably higher prices; therefore, since 
the low bidder has indicated a willingness to accept an award at the unit prices 
quoted in the first bid, negotiation on such basis would be justified and should 
be undertaken. 


The provision in section 1-10.102-5 of the Federal Procurement Regulations for 
consideration of bids accompanied by insufficient bid bonds does not mean 
that such bids must be accepted but merely that they are not required to be 
rejected; therefore, an administrative determination not to waive a bid bond 
deficiency under an invitation which provides that the bid guarantee require 
ment would not be waived is a proper determination. 
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To the Secretary of the Interior, April 4, 1961: 


We have a letter of March 7, 1961, with enclosures, from the 
Administrative Assistant Secretary, requesting our decision as to 
the appropriate action to be taken with respect to the bids sub- 
mitted in response to Supplemental Notice No. 2 to an invitation 
referencing Specifications No, 300C-139. 

The invitation, issued by the Bureau of Reclamation, called for 
the construction of a concrete lined drainage channel near Yuma, 
Arizona. Bids were required to be submitted on a unit price basis 
for each of the 19 items of work called for by the invitation. The 
invitation listed quantities for each item, but bidders were told by 
paragraph 4 of the General Conditions that: 

4. Quantitics and unit prices. The quantities noted in the schedule are 
approximations for comparing bids, and no claim shall be made against the 
Government for excess or deficiency therein, actual or relative. Payment 
at the prices agreed upon will be in full for the completed work and will 
cover materials, supplies, labor, tools, machinery, and all other expenditures 
incident to satisfactory compliance with the contract, unless otherwise spe- 
cifically provided. 

The engineer's estimate of total cost for the work was $114,923, 
and the most significant items of that estimate were as follows: 








Item Work or material Quantity and unit Unit Amount 
| price 
1 | Excavation fo: channel baa se J 46,000 cu. yds_.......-- ‘ $0. 50 $23, 000 
2 Compacting embankments.............-.-.--- | 22,800 cu. yds.......--- 0. 50 11, 400 
3 | Overhaul..........--. ein ieien sl .| 40,290 mile cu. yds... ._.-- 0, 60 24,174 
7 | Trimming earth foundation for concrete lining.| 2,255 sq. yds........ a 0.40 | 902 
9 | Unreinforced concrete in channel lining. ....--| 1,300 cu. yds..........-..- 20. 00 | 26, 000 
10 | Furnishing and handling cement.........-..-- | 1,700 Gets buncmaee aaieie 6. 00 10, 200 


At or about the time of bid opening on December 20, 1960, it was 
discovered that the estimated quantity of Item 7 had been errone- 
ously stated. in the invitation as 2,255 square yards instead of 22,550 
square yards. It should be noted that the concrete lining called 
for under Item 9 was to be approximately two inches thick, so that 
each cubic yard of concrete would cover about eighteen square yards 
of earth foundation. On this basis, it is apparent that the quantity 
of 1,500 cubic yards of concrete estimated to be required under Item 
9 would cover approximately 23,400 square yards of earth rather than 
2,255 square yards as listed for Item 7. 

Four bids were received, and a representative of each bidder was 
present at bid opening. The low bidder was Arrow Construction 
Company at $114,931.55. The other bids were: Marshall & Haas, 
$161,121.50; Vinnell and Shriver, $174,590.10; and Korshoj Construc- 
tion Company, $206,450.00. It is reported to us that a representa- 
tive of Arrow was present at bid opening and informed Bureau of 
Reclamation personnel that his company was aware of the error in 
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estimated quantity of Item 7, and that similar statements were made 
by representatives of other bidders at bid opening. 

The unit prices quoted by the bidders on Item 7 are as follows: 
Arrow quoted $0.90 per square yard; Vinnell $0.72, while Marshall & 
Haas and Korshoj each quoted $2.00. The underestimate on that 
item amounted to 20,295 square yards. A comparison of bids evalu- 
ated on 2,255 square yards and on 22,550 square yards for Item 7 
at the unit prices quoted is as follows: 


2, 255 square yards: 


I cnc case ics he ph sosmarl cae e tise acdc tai ap els tcseasla Udell $114, 931. 55 
SION UNG | Oa scrdn dh saci tictnines natonacceanniedigueenieladatacmiemnaets 161, 121. 50 
Sa Zeik iitea haves becitiies cin se upamiticas elena mciliichis deanna 174, 590. 10 
ID ao ihenecebetsichcc orkccicsdy nieiixncicceld elaine ae 206, 450. 00 
22, 550 square yards: 
IITA cca vite i ti einstein acacia aia 
I: s:iicmamnuiad wieder tap obiabadtumapebe 189, 202. 50 
PE TG iti tin tans anandciommiteianscebeigin 201, 711. 50 
UIIIIIIIER ctu aassh icc cana: ca cet meena WSS el ena sioeedasceichele lee ac maa 247, 040. 00 


Thus, Arrow’s bid was the lowest whether evaluated on the erroneous 
quantity or the correct quantity. A Board of Engineers at the Yuma 
Projects Office recommended that award be made to Arrow despite 
the error on Item 7, and stated the opinion that new bids would run 
considerably higher if the work were to be readvertised. By letter 
dated December 30, 1960, Arrow was advised that it appeared to be 
the successful bidder, and was requested to execute a contract and 
performance and payment bonds. Arrow returned these executed 
documents by its letter of January 5, 1961, in which it also advised 
that it would perform the increased quantity of work under Item 
7 at the unit price it had quoted. 

In view of the circumstances outlined above, it is our opinion 
that the decision to make the award to Arrow was completely proper. 
As previously indicated it has been reported that all bidders were 
bidding with full knowledge of the underestimate on Item 7, and 
therefore it would seem that all were bidding on the same basis. It 
had also been demonstratea that the low bidder would have remained 
the low bidder even if bids had been evaluated on the correct quantity 
estimate on Item 7. Thus, no claim could be made that any bidder 
was prejudiced because of the error. Furthermore, it does not appear 
that the Government would have been prejudiced by acceptance of 
Arrow’s bid which did not seem to take advantage of the error, par- 
ticularly in view of the substantital difference between its bid and that 
of the next lowest bidder, and the opinion of the Board of Engineers 
that readvertisement would result in considerably higher prices. 

Despite this, it was administratively determined, for reasons not 
stated, that it would be in the best interest of the Government to 
reject all bids and readvertise. This was done by Supplemental No- 
tice No. 2, dated January 17, 1961, which corrected the estimated 
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quantity of work under Item 7, and made a minor downward adjust- 
ment in quantity on Item 3. Three bids on the readvertisement were 
received and opened January 31, 1961, as follows: 


I A ncaa cea sslensissnansisiencl nadeasdilin ss wo hpiinieenecaientogplbile $146, 061. 00 
BD daritints cebinsicndhmian madame maim 152, 491. 00 
Pe icikis stant canpinttintinmiemanempceniginddtiviniiannediiis 164, 590. 50 


It may be noted that the judgment of the Board of Engineers as to 
higher prices upon readvertisement was confirmed, the bid of Arrow 
being $19,293.95 higher and that of Marshall & Haas being $12,818.95 
higher than the original Arrow bid evaluated on the correct quantity 
for Item 7. It may also be noted that Marshall & Haas reduced its 
unit price on the work under Item 7 from $2.00 to $0.60 per square 
yard in its second bid. 

Marshall & Haas submitted a bid bond on both its first and second 
bids in the amount of only 10 percent of its bids notwithstanding 
the specific requirement of the invitation on both occasions that a 
20 percent bid bond be furnished. The invitation further provided 
that “This requirement for bid guarantee will not be waived.” There 
is thus no question that a literal reading of the terms of the invitation 
requires rejection of the Marshall & Haas bid. The only factor which 
might be considered to lead to a contrary conclusion is section 
1-10.102-5 of the Federal Procurement Regulations, effective De- 
cember 1, 1960. That section provides, in pertinent part, as follows: 

Where an invitation for bids requires that bids be supported by a bid guar- 
antee, noncompliance with such requirement will require rejection of the bid. 


However, pursuant to the bid guarantee provision of the invitation for bids 
(see § 1-10.102-4(a) (2)) rejection of the bid is not required in these situations: 


* * * e * * * 


(b) Where the amount of the bid guarantee submitted, though less than 
the amount required by the invitation for bids, is equal to or greater than the 
difference between the price stated in the bid and the price stated in the next 
higher acceptable bid. 


It will be noted that the quoted language of FPR 1-10.102-5 does 
not state that a bid with a deficient bid bond must be accepted if 
the amount of the bond meets the condition outlined. It states that 
in such case the bid is not reguired to be rejected. In the present 
case it has been administratively determined not to waive the bid 
bond deficiency in the Marshall & Haas bid. In the light of all the 
circumstances outlined above, we find no reason to disagree with this 
determination. 

This is not to say that the second bid of Arrow should necessarily 
be accepted as made. We believe, as hereinbefore stated, that award 
might well have been made to Arrow on its first bid. It is our under- 
standing that Arrow has recently indicated its willingness to accept 
award at the unit prices quoted in its first bid. It is our view that in 
the circumstances of this particular case negotiation with Arrow look- 
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ing toward an award on this basis would be justified and should be 
undertaken. 
The documents furnished us are returned herewith. 


[ B-144901 J 


Contracts—Labor Stipulations—Davis-Bacon Act—Appli- 
cability Jurisdiction—Retroactive Correction 


When the work to be done under a subcontract for replacement, surfacing and 
lining of a railroad track incident to a prime contract for operation and 
maintenance of an ordnance plant is shown to be equivalent to only an es- 
timated 10 miles of a 90-mile railway network, that deferral of the work for 
several years due to budgetary restrictions did not prevent full use of the road 
and that the subcontract cost cannot be considered to represent the cost of 
reconstruction or major repair of the tract, the subcontract may reasonably 
be considered as one for “servicing and maintenance” as those terms are used 
in the labor standards regulations in 29 CFR 5.2 (f) and (g) which except 
such contracts from the minimum wage requirements of the Davis-Bacon Act, 
40 U.S.C. 276a. 


The test for determination of the applicability of the Davis-Bacon Act, 40 U.S.C. 
276a, is not the nature of the specific work but the nature of the contract, 
that is, whether the contract essentially or substantially contemplates the per- 
formance of work described by the enumerated items “construction, alteration, 
and/or repair, including painting and decorating.” 


A letter directing the retroactive inclusion of minimum wage rates in a mainte- 
nance subcontract, which was considered by the contracting agency not to be 
subject to the Davis-Bacon Act, 40 U.S.C. 276a, must, under Reorganization 
Plan No. 14 of 1950, 5 U.S.C. 1332-15, relating to the labor standards laws, be 
regarded as advisory only in view of the legislative history of the plan which 
indicates that the enforcement and administration of labor standards were 
not to be transferred by the plan but were to remain vested in the individual 
agencies and departments of the Government. 


Under the Davis-Bacon Act, 40 U.S.C. 276a, minimum wage representations and 
stipulations are effective only when, as expressly directed, they are included in 
advertised specifications so that the omission of minimum wage provisions 
from a contract, which was advertised without inclusion of such labor standards 
provisions, may not be retroactively changed to include them, nor is the act of 
itself binding upon the contractor. 


To the Secretary of the Army, April 10, 1961: 


Reference is made to a letter dated January 19, 1961, from Deputy 
Assistant Secretary of the Army (Logistics) P. E. Feucht, requesting 
guidance concerning a problem that has arisen in determining the 
extent, if any, to which the minimum wage provisions of the Davis- 
Bacon Act, 40 U.S.C. 276a, are applicable to certain work at the Iowa 
Ordnance Plant. 

The factual situation was outlined in the Deputy Assistant Secre- 
tary’s letter as follows: 

On February 24, 1951. the Department of the Army entered into a negotiated 
contract, No. DA-11-173-ORD-85, with Silas Mason Company at the Iowa 
Ordnance Plant for design and consultant service and operation of facilities for 
loading, assembly and packaging of ammunition and components thereof, a so- 
called GOCO (Government owned-contractor operated) contract. This contract 


has been renewed with various modifications and supplements from year to year 
and is still current. A copy of the general provisions is inclosed. (In February 
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1955, as a result of a corporate merger, a tripartite agreement was entered 
into assigning the contract to Mason & Hanger-Silas Mason Company, Incor- 
porated.) The kasic contract authorizes the contractor, in carrying out the 
work thereunder, to do all things necessary or convenient in the operating, 
maintenance or closing down of the plant or any part thereof. Another section 
of the contract provides that new construction, reactivation and rehabilitation 
of the facility will be performed by collateral contract let through a Corps of 
Engineers Contracting Officer. By supplemental agreement, dated June 23, 
1955, the contractor’s responsibility for maintenance was increased in scope and 
further defined. 

On July 29, 1960, the prime contractor let a subcontract to W. H. Nichols 
and Company, Incorporated, in the amount of $160,169.00 for tie replace- 
ment, surfacing and lining of railroad tracks in accordance with specifications 
for railroad track maintenance. The work involved resulted from the deferral 
of the track maintenance work at Iowa Ordnance Plant for several years because 
of budgetary restrictions. The work, which was done intermittently along 
a 90-mile railroad track network, aggregated approximately 10 miles. The 
Contracting Officer examined the proposed subcontract prior to its advertise- 
ment and determined that the work was within the maintenance responsibility 
of the prime contract. Therefore, in accord with Department of Defense regula- 
tions (Armed Services Procurement Regulations 12-402), the subcontract was 
advertised and awarded without the Davis-Bacon Act clauses. (40 U.S.C. 276a 
et seq.) One provision of the subcontract specifically states that it is considered 
part of the main supply contract and is not a contract for the construction, 
alteration and/or repair of public buildings or public works. 

The Solicitor’s office of the Department of Labor, upon receiving a complaint 
that Davis-Bacon wage rates were not being paid by the subcontractor, requested 
an investigation and report on the circumstances relating to this subcontract. 
Inclosed is the correspondence between our two Departments. In substance, 
the Solicitor of Labor has ruled that in his judgment, under the regulations of 
the Department of Labor, the work involved is subject to the Act, and the 
subcontract should have included the appropriate contract provision. The 
Solicitor of Labor has directed this Department to amend the contract to in- 
clude the clauses and the appropriate wage determination and to obtain 
restitution for any employees paid less than Davis-Bacon scale. On the basis 
of several opinions of your office and the applicable provisions of the Armed 
Services Procurement Regulations, the Department of the Army believes that 
it is neither necessary nor proper to accept such direction. 


Two questions were posed— 


1. Can the judgment of a Contracting Officer with respect to the applicability 
of the Davis-Bacon Act be reversed by a ruling of the Solicitor of Labor when 
the Contracting Officer has made his determination in good faith and in accord 
with the prescribed regulations of the Department from which he draws his 
authority? 

2. If the first question is answered in the affirmative, may the ruling of the 
Solicitor of Labor be applied retroactively to contracts or subcontracts already 
awarded or completed? 


Section 1 of the Davis-Bacon Act directs that “The advertised 
specifications for every contract * * * for construction, alteration, 
and/or repair, including painting and decorating * * * shall con- 
tain” certain minimum wage representations and stipulations. Use 
of the term “maintenance” to identify work which is not “construction, 
alteration, and/or repair, including painting and decorating,” is con- 
fusing and, perhaps, unfortunate. “Maintenance” encompasses 
keeping or preserving in good condition, including the making of 
repairs incidental thereto, and it thus has a much broader meaning 
than “repair.” Both are used interchangeably to mean a correction 
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of obsolescence, whether due to wear and tear or to natural causes, 
and neither seems to have any specialized meaning in the law. See 
54 C.J.S. Maintenance and 76 C.J.S. Repairs. It may seem anomalous 
to suggest that “maintenance” could be substituted for “repair” in 
the statutory direction without affecting its meaning. However, 
“painting and decorating,” which usually are accomplished on a 
routine basis as custodial or servicing functions, would more likely 
be called “maintenance” than “repair,” and the language thus indi- 
cates that a broad category of maintenance and repair is identified. 
It seriously is to be doubted that any differentiation between the two 
terms was intended or usefully can be employed to delineate situations 
in which the act is meant to apply and those in which it is not. 

Moreover, it should be noted that the stipulations of the Act are 
directed to be included in “any contract * * * for * * * repairs 
** *” etc. The qualifying language modifies and describes the word 
“contract.” Consequently, it is not necessarily the nature of specific 
work but contract content which governs applicability; whether or 
not the work to be done is in the nature of repairs or maintenance 
is not the sole determinative factor. A proper test to determine 
applicability would be whether or not a contract essentially or sub- 
stantially contemplates the performance of work described by the 
enumerated items. 

The test relied upon by the Department of Labor differentiates 
between items enumerated in the act and the “manufacturing, furnish- 
ing of materials, or servicing and maintenance work” (Regulations, 
29 CFR, subtitle A, section 5.2 (f) and (g)). This differentiation, 
insofar as servicing and maintenance work is concerned, seems to 
mean that work performed on a routine basis to defer obsolescence and 
keep in good condition, as distinguished from major repair work, is 
not required to be covered. In a letter dated February 17, 1961, the 
Acting Solicitor of Labor advised that the work under consideration 
was not in his opinion “maintenance” in such sense. He stated in 
part as follows: 

It is Mr. Feucht’s contention that the work being done is “maintenance” 
in character rather than construction, alteration, and/or repair of a public 
work within the Act’s scope and meaning. I cannot agree. Webster's New 
International Dictionary, Second Edition, defines the word “maintain” as mean- 
ing “to hold or keep in any particular state or condition * * *,” and “main- 
tenance” as “the upkeep of property * * *.” In contrast, “construction” is 
defined as “* * * the act of building; erection; act of devising and form- 
ing * * *.” “Alteration” is said to mean “* * * a modification or change made 
in altering anything * * *,” and “repair” is defined as “* * * restoration to 
@ sound or good state after decay, dilapidation, injury , loss, waste, etc * * *.” 
{Italics supplied.] Mr. Feucht, in a letter of November 22, 1960, to this 
Office stated that the contract work was necessary because the maintenance 
of the trackage had been deferred. To me this means that the track had 
not been maintained but, on the contrary, had been allowed to decay, deteri- 


orate, to become dilapidated, and to fall into a state of disrepair so extensive 
(a conclusion borne out by the size of the contract) that “repair” within both 








568 DECISIONS OF THE COMPTROLLER GENERAL [40 


the dictionary and statutory meanings of the word became necessary. ‘“Main- 
tenance,” as the word is generally used in business and industry and in this 
Department’s Regulations, Parts 3 and 5, refers to that routine work, recurring 
on a daily or weekly basis, which is necessarily performed so that a plant 
or facility may be continuously utilized for its intended purposes. In a 
sizable plant or facility, this work is usually done by a continuously employed 
fulltime force, and not, as in this case, on the basis of a sizeable contract which 
will terminate when certain results have been accomplished. ‘True maintenance 
work never ends because, so long as a plant or facility is in active operation, 
ordinary wear, tear and depreciation make it always necessary. This is 
especially true in the railroad industry, where maintenance crews must daily 
inspect and work on trackage in order to keep it in a safe and usable condition. 
It is obvious, as already pointed out, that ordinary maintenance, when not 
performed over a long period of time, will result in a condition which will 
necessitate the construction, reconstruction, or certainly the repair of a facility, 
depending upon the length of time during which the normal maintenance work 
is deferred. In this instance, the work being done certainly amounts to the 
substantial alteration and/or repair of a public work, since it involves the almost 
complete reconstruction of some ten miles of railroad, with not even the roadbed 
being left untouched. Please note that the contract description of the work calls 
for the doing of all the things which normally are done in the original construc- 
tion of a railroad, except the initial grading and the furnishing of new rails, and 
that, allowing for a fair profit, the proportion of the contract allocable to ma- 
terials is indicative of a substantial rebuilding fob. 

While the Department’s test appears to be concerned exclusively 
with the nature of the work, rather than the nature of the contract, 
it undoubtedly is true that certain maintenance and repair work, 
even if a predominant element of a contract, is not necessarily within 
the scope of the act. In accepting the test for that purpose, however, 
it is believed that an accurate appraisal in any instance necessitates 
a complete and thorough consideration of the relationship of the 
work being done to the facilities which they support, including 
related operational and maintenance programs and policies of the 
administering agency. 

The Acting Solicitor’s view that maintenance had been postponed 
so long that an almost complete reconstruction of the roadbed for 
10 miles was necessary undoubtedly would establish, if borne out 
by the facts, that something more than routine servicing and main- 
tenance, something constituting major repairs, was involved. Since 
no additional facts were presented it appears that the Acting Solici- 
tor’s conclusion is based on the fact that work normally done each 
year had accumulated due to deferral, on the size of the subcon- 
tract, and on the fact that the work was not performed by a con- 
tinuously employed full-time force. 

If we understand the situation accurately—and some of the details 
have been ascertained informally—the subcontract cost of approxi- 
mately $160,000 covers work done in conditioning the entire 90-mile 
railway network, even though the work done in scattered locations 
was equivalent to only an estimated 10 miles. The average expendi- 
ture per mile for maintaining the network thus amounted to less than 
$1,800, and in the light of the replacement cost (it was constructed 


about 20 years ago) of the facility, roughly estimated by the Corps 
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of Engineers to be about $12,000,000, or $134,000 per mile, hardly 
can be considered evidence of reconstruction or major repair. The 
prime contract for operation and maintenance of the Iowa Ordnance 
Plant entails an expense of millions annually and the subcontract 
amount is not disproportionate. 

Ordinarily the use of a special, rather than regular, work force 
to correct an accumulation of maintenance work would indicate that 
something more than routine servicing was being undertaken. How- 
ever, the sense in which upkeep was deferred was not one which 
interfered with full utilization. In fact, while desired standards 
of maintenance had not been realized, it is reported that the railroad 
was used continuously and heavily. Due to budgetary limitations, 
maintenance work at the Iowa Ordnance Plant had been deferred 
generally, preventing the regular employment of personnel for the 
purpose and requiring a determination each year of the most urgent 
items and the establishment of priorities for their accomplishment. 
We have been assured that, while desirable safety factors to some 
extent may have been sacrificed, the impairment of operational char- 
acteristics which threatened was not such as to prevent full and 
continuous utilization. It thus seems clear that the deferral program 
was integrated with the operational program and did not exceed 
limits within which the facilities could be maintained without re- 
placement or major repair. 

In the circumstances, we find no room to disagree with the con- 
tracting officer’s decision that the work subcontracted to W. H. 
Nichols & Company, Inc., fell within a reasonable interpretation of 
“servicing and maintenance” as these terms are used in the Regula- 
tions. Nor does the fact that it was necessary to have it performed 
by subcontract, rather than permanent employees, in any way alter 
its status as a proper and incidental item under the operating and 
maintenance contract with Mason & Hanger-Silas Mason Company, 
Inc., which excluded new construction, reactivation and rehabilita- 
tion of the facility. Even if there were room for doubt that the 
work constituted only minor repair or maintenance of a routine 
servicing nature not subject to Davis-Bacon Act provisions, we are 
satisfied that the prime contract under which it was obtained by the 
Government was not, when considered as a whole, essentially or sub- 
stantially a “contract * * * for * * * repair.” 

The conclusion reached concerning the propriety of the contract 
and subcontract arrangements makes unnecessary any extended con- 
sideration of the two questions submitted. Several of the factors 
discussed apparently have not been considered by the Department of 
Labor, and it is by no means certain that it holds, or will continue 
to hold, an opinion that the work, the subcontract, or the contract, 
was not of an exempted nature within the meaning of the Davis- 
Bacon Act. 
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With respect to the first question, we understand that the aut:ority 
given to the Secretary of Labor under Reorganization Plan No. 14 
of 1950, 5 U.S.C. 1332-15, to “prescribe appropriate standards, regu- 
lations and procedures” for the purpose of ensuring coordination of 
administration and consistency of enforcement, does not extend to 
actual administration and enforcement of the acts affected. As 
stated in Senate Report No. 1546, 81st Congress, by the Senate Com- 
mittee on Expenditures in the Executive Departments in reporting 
formally on the plan, “The enforcement and administration of labor 
standards are not transferred by the plan but remain vested in the 
individual agencies and departments of the Government.” The Act- 
ing Solicitor of Labor's letter of November 16, 1960, to you, trans- 
mitting wage rates for retroactive inclusion in the contract and 
stating that “Prompt action should be taken to arrange for restitu- 
tion [apparently meaning wage adjustments] or to withhold suf- 
ficient funds to assure the workers the wages to which they are legally 
entitled,” therefore would seem to have advisory force only. Any 
other view would assume the existence of something more than regu- 
latory power, would imply a transfer of enforcement and adminis- 
tration responsibilities from the contracting agencies, and would 
overlook the wage adjustment authority placed in our Office by sec- 
tion 3 of the Davis-Bacon Act, 40 U.S.C. 276a-2(b), which was not 
disturbed by Reorganization Plan No. 14 of 1950. Of course, this 
does not mean that there is not an area of decision within which ap- 
plication and interpretation of the Regulations and labor laws by the 
Department of Labor under Reorganization Plan No. 14 of 1950 would 
be authoritative. 

Nor, in considering the second question, can we see how an omission 
of minimum wage representations and stipulations, even assuming 
that they should have been included, could be cured retroactively. The 
conditions established by the act are effective only when, as ex- 
pressly directed, they are included in “advertised specifications.” As 
pointed out by the court in Perkins v. Lukens Steel Company, 310 
U.S. 113, commenting upon similar language in the Walsh-Healey 
Act, 41 U.S.C. 35, the Congress in directing that the act be made 
effective through advertised contract conditions “did no more than 
instruct its agents who were selected and granted final authority to 
fix the terms and conditions under which the Government will permit 
goods to be sold to it.” 

Although we have not objected to a correction of contract wage 
rates in ins‘ances where the advertised conditions have contained inad- 
vertent errors, the act obviously does not contemplate making such 
conditions effective in any other way. See 36 Comp. Gen. 341; 17 id. 
471, 473. Where the conditions have not been included, whether 
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properly or improperly, it is clear that the act does not of itself be- 
come binding upon a contractor. See, also, 20 Comp. Gen. 890 
(Eight-Hour Law) and 20 id. 931 (Walsh-Healey Act) and cases 
cited therein. While we might agree that the public policy manifest 
in the provisions of the Davis-Bacon Act warrants cancellation and 
readvertisement, if feasible, of work awarded without clearly appli- 
cable conditions, no corrective action would appear possible where, 
due to substantial completion of the work or other practical considera- 
tions, it is not reasonable to cancel and readvertise. 

We are taking the liberty of furnishing a copy of this decision to 
the Secretary of Labor. 


[ B-145038 J 


Agriculture—Commodity Credit Corporation—Price Sup- 
port Program—Sale of Stored Grain to Same Producer— 
Transaction Validity 

A proposed arrangement whereby the Commodity Credit Corporation would 
sell grain pursuant to the act of September 12, 1959, 7 U.S.C. 1427 note, relat- 
ing to emergency areas, to the same producer who had previously delivered the 
stored grain to the CCC in satisfaction of a price support reseal loan need not 
be regarded as lacking in genuineness within the interpretation in Swift and 
Company v. United States, 257 F. 2d 787, since the sale of the grain to producers 


would be pursuant to the authority in the 1959 act and a separate program from 
the program pursuant to which the grain was acquired by CCC. 


To the Secretary of Agriculture, April 11, 1961: 


By letter of February 9, 1961, you requested our opinion as to 
whether the Commodity Credit Corporation may, with respect to 
grain mortgaged to the Corporation by a producer and stored by 
him under a price support reseal loan, accept delivery of the grain 
on the farm where stored in satisfaction of the loan and thereafter 
sell such grain pursuant to Public Law 86-299 to the same producer 
at the applicable current support rate. Public Law 86-299 authorizes 
the Secretary of Agriculture to sell at current support prices any 
designated feed grains owned by CCC to provide feed for livestock in 
areas determined by him to be emergency areas, notwithstanding 
the restriction that CCC generally shall not sell commodities at less 
than 5 percent above current support prices plus carrying charges. 

From information contained in your letter, factors pertinent to 
the question raised may be summarized as follows: 

The Commodity Credit Corporation made nonrecourse price support 
loans secured by the chattel mortgages on the grain in question during 
the period 1955 through 1959. Under reseal loan programs, producers 
were permitted to extend the maturity date of their loans until 
various dates in 1961 and are required either to repay their loans 
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with interest on or before maturity or deliver up the mortgaged 
commodities. Whether the loans are repaid or the collateral delivered, 
the producer is entitled to receive storage payments for the period of 
time the grain was under reseal loan. The amount due on reseal loans 
far exceeds current market prices. 

Under the proposed plan, CCC will accelerate the maturity dates 
of the reseal loans and title to as much grain as the producer is ap- 
proved to purchase under Public Law 86-299 will be acquired by 
CCC on the farm where stored. This grain will then be resold to 
the producer at current support prices under the provisions of Public 
Law 86-299, without being moved from storage. Current CCC regu- 
lations provide for determining by weight the quantity of grain 
delivered under a farm-storage loan; but if the proposed program is 
adopted, the regulations will be amended to provide that where de- 
livery of grain under reseal loan is to be effected on a farm where 
stored, the quantity will be determined by measurement. Provision 
will also be made for a weigh-up where question arises under the 
measurement procedure. You point out that sales on the basis pro- 
posed would result in savings to both the Corporation and the pro- 
ducers in that moving and handling charges would be obviated and 
the Corporation would realize an additional saving in storage charges 
under the accelerated loan maturity dates. 

Public Law 86-299, approved September 21, 1959, 73 Stat. 574, 
7 U.S.C. 1427 note, provides as follows: 


That, notwithstanding the provisions of section 407 of the Agricultural Act 
of 1949, the Secretary of Agriculture is authorized to sell, at current support 
prices, any wheat, corn, oats, barley, rye, or grain sorghums (hereinafter referred 
to as feed grains), owned by the Commodity Credit Corporation, to provide feed 
for livestock in any area determined by him to be an emergency area under 
section 2. 

Sec. 2. The Secretary may, after certification by the Governor of the State 
in which such area is situated of the need therefor, designate any area as an 
emergency area for the purposes of this Act if he determines that, as a result 
of flood, drought, hurricane, tornado, earthquake, or other catastrophe including 
disease or insect infestation, there is a shortage of feed for livestock in such area. 

Sec. 3. The Secretary shall not sell feed grains under this Act to any person 
unless he is satisfied that such person does not have, and is unable to obtain 
through normal channels of trade without undue financial hardship, sufficient 
feed for livestock owned by him, and unless such person agrees to use the feed 
grains only for feed for such livestock. 

Sec. 4. Any person who fails to carry out an agreement entered into under 
section 3 with respect to any feed grains purchased under this Act, or who 
disposes of any such feed grains other than by feeding to livestock owned by 
him, shall be subject to a penalty equal to but not in excess of the market 
value of the feed grains involved, to be recovered by the Secretary in a civil 
suit brought for that purpose, and in addition shall be guilty of a misdemeanor 
and upon conviction thereof shall be subject to a fine of not more than $1,000 or 
imprisonment for not more than one year. 


Apparently, doubt concerning the proposed program arises solely 
in connection with whether the loan accelerations and sales there- 
under may be considered bona fide in view of the rulings in Swift and 
Company v. United States, 257 F. 2d 787 (1958), cert. denied, 358 
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U.S. 837; Land O’Lakes Creameries, Inc. v. CCC, 265 F. 2d 163 
(1959) ; and Kraft v. CCC, 266 F. 2d 254 (1959), cert. denied, 361 U.S. 
832. In each of these cases the court held that purported purchases by 
CCC of milk products from corporations under agreements pursuant 
to which the corporations could repurchase the products at a lower 
price were not. purchases within the meaning of the provisions of the 
Agricultural Act of 1949, which authorized the Secretary to provide 
price support by “purchases” of milk products. In the Swift case the 
court stated, at page 794, that: 

* * * The so-called sales of cheese and butter by the processors were not 
purchases by CCO in any normal sense of the word. The products never left 
the possession of the processors or came into the hands of the United States 
and were never intended to do so. In short, the products never moved and 
there was no delivery or intention to deliver. Storage, handling and transporta- 
tion charges connected with the sale or resale were “for the account of the 
offerer” (processor), and the offerer assumed all risk of loss. The Government 
through CCC obtained no right to sell the goods to other parties but was obliged 
to resell them at a loss to the processor. On the other hand, the processor not 
only retained physical possession of the products but full power to disregard 
his contract to sell and repurchase and to dispose of or sell them to anyone he 
pleased without incurring any liability to the Government. CCC did not pay 
for the products which it purported to buy and the processors did not pay for 
the products which they purported to buy back. Both transactions were 
settled by one check of the CCC for the loss incurred in the transaction, which 
it agreed in advance to assume. 

The decisions reached in the cited cases—that the transactions 
involved were not authorized—thus rested squarely on the proposi- 
tion that price support operations authorized to be conducted 
through purchases could not be properly carried out under purchase 
arrangements that are not genuine. But under the proposed pro- 
gram as outlined above, there does not appear to be any lack of 
genuine arrangements. 

In the instant situation the delivery of grain to CCC and subsequent 
resale to the producer are independent transactions to be effected 
under two separate programs. The reseal loans were made under 
price support pursuant to which funds have been disbursed to pro- 
ducers for the price support value of their commodities. The loans 
are nonrecourse loans under which the producer can satisfy his obli- 
gations by delivering the commodity. CCC has outstanding chattel 
mortgages on the commodities involved and a right to accelerate the 
maturity date of the loan under the terms of the notes signed by the 
producers. CCC also has the right to elect to designate the place of 
delivery of grain forfeited to CCC under such price support loans; 
and if a producer delivers grain in satisfaction of his loan, CCC has 
the right to dispose of it in the same way as any grain it has in in- 
ventory, subject to general statutory restrictions. CCC is not re- 
quired to sell the grain to the producer from whom it is obtained, 
and the producer has no right to dispose of the grain while under 
mortgage and is required to reimburse CCC tor shortages oecurring 
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at the time of delivery of the grain except in certain limited circum- 
stances applicable to all debtors, as spelled out in the notes and in 
the regulations. Sale of the graia to the producers would be pur- 
suant to authority contained in Public Law 86-299, a separate pro- 
gram from the program pursuant to which the grain is to be ac- 
quired by CCC. If CCC sells grain to the same producer from whom 
it is acquired, it would be pursuant to its own election upon a deter- 
mination that such sale is in its own best interest. 

Accordingly, we do not find any basis for raising objection to the 
proposal set forth in your letter. 


[ B-144802 J 


Agriculture—Soil Bank—Violations—Interpretation 
Legality 

An interpretation under section 107(a)(6)(A) of the Soil Bank Act, 7 U.S.C. 
1831(a), which would limit the forfeiture or refund amounts in case of viola- 
tion of soil bank agreements covering more than one tract of land, to those 
tracts remaining under contract at the time of the violation and in the case of 
agreements under which the producer has sold part of the land, to the land 
remaining under the producer’s control at the time of the violation, would be 
in accord with section 107(a)(6)(A) of the ect which has reference to land 
under contract at the time of violation of the contract, and in both cases the 
original contracts would be regarded as having been modified either by the 
expiration of the period with respect to one of the tracts or by the sale. 


To the Secretary of Agriculture, Apri] 12, 1961; 


The Assistant Secretary of Agriculture by letter dated January 11, 
1961, requests a decision in connection with the legal interpretation 
your Department proposes to place upon section 107(a)(6)(A) of 
the Soil Bank Act. 

Section 107(a) (6) (A) of the Soil Bank Act, as amended, 7 U.S.C. 
1831(a) .6) (A), provides that a producer shall agree, upon entering 
into a contract, “to forfeit all rights to payments or grants under 
the contract, and to refund to the United States all payments and 
grants received by him thereunder,” in the event of a determination 
of a violation of such a substantial nature as to warrant termination 
of the contract. In accordance with such provision of the act, we 
are advised that section 485.172 of the conservation reserve regula- 
tions for 1956-1959, section 485.529 of the regulations for 1960, and 
paragraph 11 of Part V of the contract form provide that in the 
event it is determined that there has been a violation during the time 
the contract signer has control of the farm of such a substantial nature 
as to warrant termination of the contract, all rights to annual and 
cost-share payments and grants under the contract shall be forfeited 
and all such payments and grants shall be refunded with interest 
at the rate of six per centum per annum. Section 485.294] of the 
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regulations governing violations provides that a contract shall be ter- 
minated if certain violations referred to therein have occurred for 
two consecutive years of the contract period. Section 485.294] further 
provides that “upon such termination, the entire amount of the cost- 
share payment and all annual payments paid or payable to the oper- 
ator and each other prodrcer on the farm shall be forfeited or 
refunded.” 

The Assistant Secretary states that if a producer enters into a con- 
tract placing two tracts of land in the program for contract periods 
expiring at different times, and, after the contract period has ex- 
pired on one of the tracts, commits a violation requiring the termina- 
tion of the contract, your Department is of the opinion that the 
producer is required by the terms of the act to forfeit or refund 
the amount of the cost-share payments and annual payments paid or 
payable to him only with respect to that part of the acreage remain- 
ing under contract at the time the violation occurs. He further 
states that to require the producer also to refund the payments made 
with respect to the tract on which the contract has expired would, 
in your Department’s view, be unduly severe, ofedoubtful legal valid- 
ity, and, in any event, is not compelled by the language contained in 
section 107(a) (6) (A) of the Soil Bank Act. He advises that: 

Upon the expiration of the contract period covering a tract of land, the 
producer may restore the land to the production of crops. The producer’s obli- 
gation to refrain from grazing or harvesting a crop from the land is at an end. 
He may sell the land; he need not refund the cost-share payments paid with 
respect to the land. The land is no longer in the conservation reserve; the 
land is no longer “under contract.” The original contract has, in effect, been 
—— by the expiration of the contract period with respect to one of the 

Similarly, the Assistant Secretary reports that your Department is 
of the opinion that if a producer enters into a contract placing land 
in the program, sells part of the land, and later commits a violation 
requiring the termination of the contract, the producer is required 
by the terms of the act to forfeit or refund the amount of the cost- 
share payments and annual payments paid or payable only with 
respect to the land remaining under the contract at the time the 
violation occurs. He states that having sold part of his farm, the 
producer’s right to receive payments with respect to the land he re- 
tains is conditional only upon his continued performance of the con- 
tract according to all of its terms and conditions with respect to land 
he retains. He points out that the producer is not responsible for 
violations occurring on the land he sold, and his right to payments 
is not contingent upon performance of the contract on the land he 
sold. The Assistant Secretary notes that 485.169(b) of the 1956- 
1959 regulations and section 485.526(b) of the 1960 regulations pro- 
vide that in the event of such a sale, the conservation reserve con- 








576 DECISIONS OF THE COMPTROLLER GENERAL [40 


tract terminates with respect to the acreage being sold. He also points 
out that the regulations further provide that the contract shall re- 
main in full force and effect in accordance with the original terms 
and conditions of the contract with respect to the acreage remaining 
under the seller’s control, modified, however, to reflect the changes 
in the acres of the farm, Soil Bank base, permitted acres, and con- 
servation reserve resulting from the sale. We are advised that if the 
buyer does not continue the land in the Conservation Reserve Pro- 
gram, the original producer would be required to refund or forfeit 
the entire amount of the cost-share payments payable or paid with 
respect to that acreage; but that if the buyer enters into a contract 
continuing the land in the program, but later commits a violation 
requiring the termination thereof, he would be required to forfeit 
or refund all payments paid or payable with respect to the land, in- 
cluding those amounts which were paid to the original producer. 

Therefore, your Department wishes to adopt the following inter- 
pretation of section 107 (a) (6) (A) of the Soil Bank Act: 

(1) If a producer enters into a contract placing two tracts of land in the 
program for contract periods expiring at different times, and, after the con- 
tract period has expired on one of the tracts, commits a violation requiring 
the termination of the contract, such producer would be required to forfeit 
or refund only the amount of the cost-share payments and annual payments 
paid or payable to him with respect to the tract for which the contract period 
has not expired. 

(2) If a producer enters into a contract placing land in the program, 
sells part of the land, and later commits a violation requiring the termination 
of the contract, such producer would be required to forfeit or refund only 
the amount of the cost-share payments and annual payments paid or payable to 
him with respect to the land that he retained. 

We see no legal objection to such an interpretation of the statute. 
We agree with the view expressed in the Assistant Secretary’s letter 
to the effect that section 107(a)(6)(A) of the act has reference to 
land under contract at the time the contract is violated. Therefore, 
in the case of a producer who enters into a contract with respect to 
two tracts of land, and, after the contract period has expired on one 
of the tracts, commits a violation requiring the termination thereof, 
the refund or forfeiture of payments required by section 107(a) 
(6)(A) properly relates to the land under contract at the time of 
the violation (in the absence of something in the contract to the 
contrary), the original contract having been modified or executed 
in part by the expiration of the contract period with respect to one 
of the tracts. Likewise, in the case of the producer who enters 
into a contract placing land in the program, and, after selling part 
of the land, commits a violation requiring the termination thereof, 
the refund or forfeiture of payments required by section 107(a) 
(6) (A) properly relates only to the land remaining under the pro- 
ducer’s control at the time of the violation (absent a provision in 
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the contract to the contrary), the original contract having been 
modified by the sale. C7. 40 Comp. Gen. 242. 

In view of the foregoing we have no objection to your Depart- 
ment’s interpretation (as quoted above) of section 107(a) (6) (A) 
of the Soil Bank Act, as amended. 


[ B-145315 J 


Military Personnel—Transportation of Dependents—Pro- 
motion to Eligible Grade While Overseas 


Under the Career Compensation Act of 1949 and the Joint Travel Regulations, 
members of the uniformed services who, while assigned to restricted areas, 
are promoted to grades entitling them to transportation of dependents may 
be accorded the same transportation benefits upon subsequent permanent change 
of station to unrestricted areas as personnel who were already serving in 
eligible grades before leaving the United States; therefore, such promoted 
members may be reimbursed for dependent travel upon permanent change of 
station to unrestricted areas even though their dependents begin travel from 
a place to which they had not been transported at Government expense. 


To T. A. Moore, Department of the Navy, April 13, 1961: 


By third endorsement dated March 13, 1961, Control No. 61-5, the 
Per Diem, Travel and Transportation Allowance Committee for- 
warded your letter of February 6, 1961, with voucher and supporting 
papers, requesting an advance decision whether Darl Evans, ACR2, 
USN, 236-88-35, is entitled to reimbursement for the travel of his 
dependents (wife and child) from Buffalo, New York, to Miramar, 
California. 

By orders effective January 15, 1959, the member's status with the 
Antarctic Support Activities, McMurdo Sound, Antaretica, was 
changed from temporary additional duty to permanent duty. On 
June 16, 1959, while still in Antarctica he was promoted from the 
rating ACR3 to ACR2, which made him eligible for dependent travel 
allowances incident to any subsequent change of duty station. 
Orders prepared September 4, 1959, transferred the member from 
Antarctica to the Naval Air Station, Glynco, Brunswick, Georgia, 
for 15 weeks of instruction, and after temporary duty there and at 
the Naval Air Stations at Lakehurst, New Jersey, and Olathe, Kansas, 
under subsequent orders, he finally reported on November 14, 1960, 
to the Naval Air Station, Miramar, California, under a permanent 
duty assignment. The member has certified that he moved his family 
to Buffalo, New York, in April 1958, where he says they remained 
untit November 1959.¢ His claim is presented on the basis of their 
travel from Buffalo to Miramar during the period November 3, 1959, 
to November 14, 1960. 

Doubt is expressed whether under current laws and regulations 
the decision in 24 Comp. Gen. 750 may be applied in this and similar 








578 DECISIONS OF THE COMPTROLLER GENERAL [40 


cases to reimburse the member for the travel of his dependents. In 
that decision there were considered the wartime acts of October 14, 
1942, 56 Stat. 786, and November 28, 1943, 57 Stat. 593, which pro- 
vided for the transportation of dependents of eligible naval personnel 
to selected places in the United States incident to assignments of 
such personnel to sea duty or to restricted areas overseas, and for 
the further transportation of the dependents to unrestricted stations 
in the United States to which such personnel were subsequently 
assigned. It was held that personnel promoted while serving over- 
seas to grades entitling them to transportation of dependents were 
entitled, upon return to the United States, to transportation of their 
dependents to their permanent stations from the places where they 
had been left or sent when such personnel were ordered overseas, 
even though the dependents had not been transported to a selected 
point in the United States at Government expense. It was recog- 
nized that the acts of October 14, 1942, and November 28, 1943, did 
not specifically cover the situation of personnel who were promoted 
while serving overseas to grades entitling them to transportation 
of dependents. We concluded, however, that such statutes renson- 
ably may not be viewed as intending that such personnel upon return 
to permanent duty in the United States, and being then otherwise 
entitled to transportation of their dependents, should be accorded 
different treatment in having their dependents transported to their 
permanent stations in this country than was provided in like situations 
for personnel who were already serving in such grades before leaving 
the country. 

Section 303(c) of the Career Compensation Act of 1919, 87 U.S.C. 
253, now in effect, provides that members of the uniformed services 
when ordered to make a change of permanent station shall be entitled 
to transportation of dependents under such conditions and limitations, 
and to and from such locations, as may be prescribed by the Secre- 
taries concerned. Section 7005 of the Joint Travel Regulations pro- 
vides, essentially the same as the wartime acts of 1942 and 1943, for 
the transportation of dependents to a designated location when the 
member is transferred or assigned to a restricted area and from such 
designated 'ocation upon later transfer to an unrestricted area. Like 
the prior statutes, the regulation does not specifically cover the situa- 
tion of personnel who are promoted to an eligible grade after being 
transferred to a restricted area. However, there is no evidence of 
an intent to reduce the rights of members to reimbursement for the 
travel of dependents granted under the earlier acts. Therefore, under 
the Career Compensation Act of 1949, as amended, and the Joint 
Travel Regulations issued pursuant thereto, it is concluded that in 
this and similar cases the member after receiving an eligible grade 
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is entitled to reimbursement if otherwise proper, the same as under 
the wartime acts, for dependent travel as a result of subsequent orders 
changing his station to an unrestricted area even though the depend- 
ents commence their travel from a place to which they had not been 
transported at Government expense. Cf. 38 Comp. Gen, 453. <Ac- 
cordingly, payment may be made on the present voucher, returned 
herewith, for the dependents’ travel from Buffalo, New York, to 
Miramar, California, if otherwise correct. 


[ B-77963 J 


Civilian Personnel—Leaves of Absence—Annual—Lump- 
Sum Payments—Current Leave at Time of Presidential Ap- 
pointment—Subsequent Retirement 


Current accrued annual leave to the credit of an employee at the time of accept- 
ance of a presidential appointment is not subject to the amount restrictions 
in the 1953. amendments to the lump-sum:leave act of December 21, 1944, 5 
U.S.C. 61b, when the officer is finally separated from the service: therefore, the 
officer upon retirement may be paid for accrued and current annual leave to 
his credit at the time of acceptance of ihe presidential appointment at the 
salary rate he was receiving on the day prior to the acceptance of the presi- 
dential appointment, the payment to be computed over the period such leave 
would have carried him if he had been permitted to use the leave in kind 
from the date of retirement. 


To Thomas F. Cashell, Federal Power Commission, April 14, 1961: 


Your letter of April 7, 1961, transmits a voucher in favor of Mr. 
Paul A. Sweeney, for payment of annual leave accrued to his credit 
at the time he left a position in the Department of Justice (subject to 
the Annual and Sick Leave Act of 1951, as amended) to accept an 
appointment as a Commissioner of the Federal Power Commission 
(exempted from the Leave Act) without a break in service. You 
say that Mr. Sweeney will terminate his service with the Federal 
Power Commission on April 15, 1961. 

You indicate that at the time of Mr. Sweeney’s entrance on duty as 
a Federal Power Commissioner on July 15, 1960, he had 720 hours of 
annual leave as of the beginning of the leave year 1960 plus 64 hours 
of annual leave earned over the then current leave year up to July 
15, 1960. As no break in service occurred between Mr. Sweeney’s em- 
ployment in the Department of Justice and his entrance on duty as 
a Federal Power Commissioner he could not then be paid for his 
annual leave, such leave having been transferred to his credit in the 
Federal Power Commission to be held pending final separation from 
the service or for transfer with him in the event he again was re- 
employed in a ‘position subject to the 1951 leave act. B-127589, 
April 27, 1956; 40 Comp. Gen. 164. You desire to know whether 
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the then currently accrued 64 hours of annual leave may be included 
in the lump-sum leave payment to Mr. Sweeney under the provisions 
of section 2(a) of the act of July 2, 1953, Public Law 102, 5 U.S.C. 
2061a, and the lump-sum leave act of December 21, 1944, as amended, 
5 U.S.C. 61b. 

Section 2(a) of the act of July 2, 1953, 67 Stat. 136, 137 (5 U.S.C. 
2061a) is as follows. 

The accumulated and current accrued annual leave to which any officer 
exempted from the Annual and Sick Leave Act of 1951 as a result of the enact- 
ment of this act is entitled immediately prior to the date this act becomes ap- 
plicable to him shall be liquidated by a lump-sum payment in accordance with 
the act of December 21, 1944 (5 U.S.C. 61b-6le) or the Act of August 3, 1950 
(5 U.S.C. 61f-61k), except that payment under either such Act (1) shall be 
based upon the ~ate of compensation which he was receiving immediately prior 
to the date on which this Act became applicable to him, and (2) shall be made 
without regard to limitations imposed by the amendments made by sections 


4 and 5 of this Act with respect to the amounts of leave compensable under 
such Acts. 


Section 4 of the act of July 2, 1953 (section 5 not being appli- 
cable here), amended the lump-sum leave acu of December 21, 1944, 
to restrict payment for annual leave upon the separation from the 
service of an officer or employee to not in excess of 30 days or the 
number of days carried over to his credit at the beginning of the 
leave year in which entitlement to payment occurs, whichever is 
the greater. 

It is evident from the provisions of section 2(a) of the act of 
July 2, 1953, quoted above, that the restrictions in the 1953 amend- 
ments on the amount of annual leave which may be paid for in a 
lump sum are not applicable to the accumulated and current accrued 
annual leave to which an officer or employee is entitled at the time 
he accepts a position exempted from the Annual and Sick Leave 
Act of 1951, by section 202(c), 5 U.S.C. 2062(c), of the act. 

Since Mr. Sweeney had 720 hours of annual leave at the beginning 
of the leave year 1960, and had accrued 64 hours of annual leave 
at the time of his acceptance of the appointment as a Federal Power 
Commissioner he would be entitled to a lump-sum payment for 784 
hours of annual leave upon his separation from the service, based 
on the salary rate he was receiving in the Department of Justice 
on July 14, 1960 ($16,790 .per annum). Such payment is for com- 
putation over the period such leave would have carried him if per- 
mitted to use the leave in kind from the date of his retirement as a 
Federal Power Commissioner. The voucher coyering the proposed 
payment appears to have been computed on that basis; hence it may 
be certified for payment, if otherwise proper, when Mr. Sweeney 
is separated from the service at the close of business April 15, 1961. 
The voucher is returned herewith. 
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Contracts—Price Redetermination—Tax Credits—In Ex- 
cess of Contract Overpayments 

Tax credits which are due a Government contractor as the result of the renego- 
tiation of contract prices, in accordance with the price redetermination 
provisions of the contracts, and which are in excess of contract overpayments 
representing the differences between progress payments and the revised con- 
tract prices should be paid in full by the contracting agency, where the 
agency has funds for adjustment of the contract account, pursuant to sec- 
tion 1481 of the Internal Revenue Code, 26 U.S.C. 1481, rather than requiring 
the contractor to go to the Internal Revenue Service for recovery of part 
of the tax credit merely because of the unfavorable balance between the 
renegotiated contract prices and the total progress payments, the purpose of 


section 1481 being to mitigate the effect of renegotiation to eliminate excessive 
contract profits. 


To Captain W. B. Knipe, Jr., Department of the Army, April 14, 
1961: 


By letter dated June 3, 1960, from the Office of the Chief of Finance, 
Department of the Army, there was forwarded to our Office your 
letter of April 29, 1960, with enclosures, requesting a decision as to 
the propriety of making payment of invoices submitted by the Gen- 
eral Motors Corporation, Allison Division, in the amounts of $28,722, 
$1,870 and $8,934.80, for recovery of tax credits in excess of those 
allowed by the contracting officer in connection with redeterminations 
of prices payable by the Government under contract Nos. DA 33- 

*008-ORD-807, 847 and 991, entered into between September 10, 1953, 
and May 28, 1954. 

The contractor normally would have become entitled to tax credits 
of $34,347, $3,357, and $11,954.80, because of having reported on its 
income tax returns for the years 1954 and 1955 amounts receivable 
under the contracts which were based upon prices in effect before the 
contract prices were renegotiated in accordance with the price redeter- 
mination provisions of the three contracts. Both the contracting 
officer and the contractor considered section 1481 of the Internal 
Revenue Code of 1954, 26 U.S.C. 1481, to be applicable to the price 
reductions to the extent that it affected income on which Federal 
income taxes had been paid. 

However, the contracting officer originally determined that allow- 
ances should be made to cover only the overpayments representing 
the differences between progress payments and the revised contract 
prices. On such basis, the sums of $5,625, $1,487 and $3,020 were 
allowed and it was the contracting officer's determination that the 
balance of the tax credits should be recovered from the Internal 
Revenue Service as tax overpayments. 

The contractor appealed to the Armed Services Board of Contract 
Appeals and the Board rendered a decision in the contractor’s favor 
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on April 25, 1960, ASBCA Nos. 5206, 5207, and 5208. In a subsequent 
decision of December 13, 1960, the Board dismissed the Governiuent’s 
motion for reconsideration of the case. 

Apparently, as observed by the Board, the Government would have 
interposed no objection to a full allowance of the tax credits if the 
Government had withheld lesser sums than it did when making pro- 
gress payments under the contracts. We agree with the Board’s con- 
clusion that the price redetermination agreements were intended to 
include an allowance for the total of certain tax credits, and not 
part of them as the Government contended. 

You have referred to a letter dated June 23, 1959, in which the 
Director, Tax Rulings Division, Internal Revenue Service, advised 
the Department of the Army on a stated hypothetical situation that 
section 1481 of the Internal Revenue Code was intended to prevent 
taxpayers from being placed in a “box” where credits allowed were 
erroneously computed; and that the Army should pay the balance due 
in settlement of the contractor’s account. In reply to a letter dated 
September 12, 1960, which set forth the actual situation existing under 
the contracts with the General Motors Corporation, Allison Division, 
the Director stated that his office has consistently taken the position 
that the provisions of section 1481 are mandatory and confer upon 
taxpayers the right to have the amount of taxes paid on excessive 
profits applied in settlement of accounts with a contracting agency. 
It was explained that the Internal Revenue Service will, only as a 
matter of policy, consider a tax credit due a contractor as a tax over- 
payment in order not to put the contractor in the unenviable position 
of being shunted from one agency of Government to another. 

A review of section 1481 of the Internal Revenue Code fails to show 
that any specific provision was made respecting the treatment of tax 
credits which may be in excess of contract overpayments determined 
at the time of renegotiation of contract prices. That section was, how- 
ever, designed to mitigate the effect of renegotiation to eliminate ex- 
cessive profits; and we are of the opinion that, where a contracting 
agency has funds available for making an appropriate adjustment, 
the position of the Internal Revenue Service is consistent with the 
statute. In that connection, we believe it is reasonable to assume that 
a refusal to make full allowance for any such tax credits would not 
be justified merely because of an unfavorable balance between the 
renegotiated contract. price and the total of the progress payments 
made under the contract. 

The record shows that, after the Armed Services Board of Con- 
tract Appeals rendered its initial decision, the contracting officer 
changed his original determination in the matter and issued contract 
modifications increasing the amounts obligated under the contracts. 
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We have also ascertained informally that there are sufficient funds 
available to make payment on the claims. 

Accordingly, payment of the claimed amounts of $28,722, $1,870 and 
$8,934.80 is authorized, if otherwise correct. The correspondence and 
documents enclosed with your letter are returned. 


[ B-144959 J 


District of Columbia—Private Medical and Hospital Serv- 
ices—White House Police—Health Insurance Benefits— 
Liability 


Under section 12(e) of the act of September 1, 1916, as amended by section 3 
of the Policemen and Firemen’s Retirement Disability Act amendments of 
1957, the District of Columbia has an obligation to pay for private medical 
and hospital services of members of the White House police force for injuries 
or diseases contracted in the performance of duty, and such obligation is not 
dependent upon the existence or nonexistence of a contract of health insur- 
ance that the police may have taken under the Federal Employees Health 
Benefits Act of 1959; therefore, the District of Columbia having paid the cost 
of medical and hospital services of members of the White House police, the 
obligation is discharged and the members’ insurance carrier is not liable 
for reimbursing the District of Columbia to the extent of the members’ health 
benefits insurance policy. 


To George W.. Taylor, United States Secret Service, April 17, 1961: 


Your letter of January 30, 1961, file No. 300.9, requests our de- 
cision whether you may certify for payment the voucher transmitted 
therewith, in favor of the District of Columbia Government for re- 
imbursement in the amount of $962.82, covering the expenses of medi- 
cal services furnished members of the White House police force 
during October 1960. 

You state that the U.S. Secret Service has a permanent indefinite 
appropriation (72 Stat. 883) which is available to reimburse the Dis- 
trict of Columbia for benefit payments made from the District’s 
revenues for, among other things, medical and hospital services fur- 
nished to members of the White House police force and such members 
of the U.S. Secret Service entitled thereto under the provisions of 
the Policemen and Firemen’s Retirement and Disability Act amend- 
ments of 1957, 71 Stat. 391. Also, you state that $707.95 of the 
amount of the instant voucher was paid by the District of Columbia, 
pursuant to the provisions of section 12(e) of the latter act, 71 Stat. 
394, for the medical and hospital services of White House police au- 
thorized by the Commissioners to be obtained from other than District 
facilities. 

With reference to such medical and hospital services you point out 
that they were rendered to members of the White House police force 
at least some of whom are participants in the Federal Employees 
Health Benefits Act of 1959, 73 Stat. 708. Hence, the question pre- 
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sented in your letter is whether the District of Columbia Government 
or the insurance carrier organization is liable for the cost of medical 
and hospital services to the extent provided in the carrier’s contract 
with the White House police participating in the health benefits 
program. 

Section 12(e) of the act of September 1, 1916, 39 Stat. 718, as 
amended by section 3 of the Policemen and Firemen’s Retirement and 
Disability Act amendments of 1957, cited above, provides as follows: 

Whenever any member shall become temporarily disabled by injury received 
or diséase contracted in the performance of duty, to such an extent as to re- 
quire medical or surgical services, other than such as can be rendered by the 
Commissioners, or to require hospital treatment, the expense of such medical 
or surgical services, or hospital treatment, shall be paid by the District of 
Columbia; but no such expense shall be paid except upon a certificate of the 


Commissioners setting forth the necessity for such services or treatment and 
the nature of the injury or disease which rendered the same necessary. 


Under the terms of this statute it is clear that members of the 
White House police force have no obligation to pay for,private medi- 
cal and hospital services incident to injury or disease contracted by 
them in the performance of duty, and that such obligation is pri- 
marily that of the District of Columbia. The Federal Employees 
Health Benefits Act of 1959 established a health benefits insurance 
program for Federal employees under which employees are enabled 
to purchase protection for medical and hospital services, the cost 
of which is primarily the obligation of the employees. 

There appears nothing in section 12(e) making the District’s re- 
sponsibility to the White House police for medical and hospital serv- 
ices dependent upon the existence or nonexistence of a contract of 
health insurance between such members and insurance carriers. In 
Standard Oil Co. v. United States, 153 F. 2d 958, 963, affirmed 332 
U.S. 301, it was held that the Government having paid the wages 
and medical expenses of an injured person, it is not entitled to sub- 
rogation or indemnification in the absence of contractual or statutory 
authority. See also, American Automobile Ins. Co. v. Penn Mutual 
Ind. Co., 161 F. 2d 62; Michigan Hospital Service v. Sharpe, 63 N.W. 
2d 638: Fifield Manor v. Finston, 354 P. 2d 1073. 

The District of Columbia having paid the cost of medical and 
hospital services of members of the White House police force, such 
payment was in discharge of its own obligation. Accordingly, the 
voucher, which is returned herewith, may be certified for payment 
if otherwise correct. 


[ B-144987 J 
State Soldiers’ Home—Federal Aid Eligibility 


Hospital facilities in a State Soldiers’ Home which are furnished for short pe- 
riods of time to wives and widows of veterans residing in a veterans’ housing 
colony operated by the Home need not be regarded as bringing such individ- 
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uals within the phrase “maintained by the State Home” in 38 U.S.C. 641(b) (2) 
to require reduction of the Federal aid payment to the Home. 


To the Administrator, Veterans Administration, April 19, 1961: 


By letter dated February 2, 1961, the Deputy Administrator re- 
quests our views as to whether by reason of hospitalization furnished 
widows and wives in the State Soldiers’ Home at Orting, Washington, 
they are “admitted and. maintained in such State home,” as contem- 
plated by 38 U.S.C. 641(b) (2). 

The Deputy Administrator advises that the rules and regulations 
of the Washington State Home at Orting provide that the maximum 
allowable income of members shall not be in excess of $140 per month ; 
that in cases where the income of a member exceeds $140 per month, 
the member is requested to “contribute” the excess to the Amusement 
and Equipment Fund; and that veterans who had income of more 
than $140 per month were told that they could leave the Home or 
donate the excess to the Amusement and Equipment Fund. He 
further advises that this fund is made up of donations and gifts from 
individuals and various veterans’ organizations; the receipts from 
vending machines; interest from savings accounts of the members; 
dividends from the post exchange; and collections from meals sold 
to guests. We are informed that the fund is used to provide recrea- 
tion and entertainment for the members, to purchase furniture for the 
hospital not provided for by appropriated funds, and to transmit to 
the State Treasurer collections made from the sale of meals. 

Section 641(b), Title 38, United States Code, provides for a re- 
duction in the amount of Federal aid paid by one-half of any amounts 
retained by a State Home from any payment of pension or com- 
pensation to a member, and “by any other amounts collected in any 
manner from such veteran to be used for the support of such State 
home,” unless (in the latter case) the “widows or wives of veterans of 
any war are admitted and maintained in such State Home.” 

The Deputy Administrator states that on June 14, 1960, your Ad- 
ministration determined that the provisions of section 641(b) (1), 
Title 38, United States Code, are not for application under the cir- 
cumstances obtaining in the Home, but that section 641(b) (2) of 
Title 38 was applicable because the Ifome was said not to admit and 
maintain widows or wives of veterans. He further states that since 
that time the question has been raised as to whether the State Soldiers’ 
Home at Orting in the circumstances hereinafter set forth admits and 
maintains widows or wives of veterans. 

We are advised that in addition to the State Soldiers’ Home at 
Orting, there is also operated by the Home what is known as the 
“Colony.” Application for membership in the “Colony” is made to 
the Superintendent of the Home at Orting. To be a member of the 
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“Colony” a veteran must meet the eligibility requirements for ad- 
mission to the Home. He then may purchase or rent a private 
dwelling or apartment within the precinct of the City of Orting. A 
member of the “Colony” in addition to purchasing or renting his own 
residence pays for his own utilities and for the taxes, upkeep, and 
maintenance of his dwelling. Widows and widowers also may be 
members of the “Colony.” At the time of a visit by a representative 
of the Veterans Administration, the “Colony” had present 30 veterans, 
30 wives, 2 widows and 20 widowers. The regulations of the Home 
are applicable to members of the “Colony.” The Home gives to 
each member of the “Colony” rations to a value of $15 per month, and 
a clothing allowance to the veteran and his wife of $25 per year each. 
The “Colony” costs are not included in the computation of the per 
capita cost of the Home at Orting for the purpose of the payment of 
Federal aid to the State of Washington for members of the Home. 
Widows and wives enjoy full status as members of the “Colony” to 
the same degree as male members of the “Colony.” The rations pro- 
vided to members of the “Colony” are maintained in a commissary at 
the Home and are packaged at the Home for delivery to members 
of the “Colony.” Both male and female members of the “Colony” 
have full privileges of the recreation and amusement activities of the 
Home. Female members of the “Colony” are buried in the cemetery 
of the Home on the same basis as male members of the Home. 

We are further advised tat the State Soldiers’ Home at Orting 
provides medical care for members of the “Colony” on an inpatient 
and on an outpatient basis. The widows and wives of the members 
of the “Colony” are admitted to the hospital of the Home and may 
remain as long as they require medical treatment. On the date of the 
visit of a representative of the Veterans Administration to the Home 
at Orting, three widows or wives were patients in the Home. Widows 
and wives are admitted to the hospital at the Home under the same 
conditions applicable to members of the Home and are permitted to 
stay in the hospital until maximum hospital benefits have been 
reached. Five female members of the “Colony” were admitted to the 
hospital during the past six months. During this period the average 
stay of these women in the hospital was 11 days. The longest period 
of time in the hospital was one month and eight days. A widow or 
wife is not required to pay board while she is hospitalized, and no 
deduction is made from the $15 monthly ration allowance unless 
the widow or wife is hospitalized for a period of 80 days, and is 
absent from the “Colony” residence during the time of ration delivery. 

The letter continues: 

We have determined that the “Colony” is not an integral part of the Washing- 


ton Soldiers’ Home at Orting; however, the question is whether widows and 
wives residing in the “Colony” by reason of the hospitalization furnished them 
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in the Home “are admitted and maintained in such State home,” as contem- 
plated by Section 641(b) (2), Title 38, U.S.C. We will appreciate your views 
in this connection. 

We have serious doubts that by the reason of the very short periods 
of hospitalization furnished by the Home at Orting to the widows 
and wives who reside in the “Colony,” such widows and wives may be 
said to be “maintained” in the Home within the meaning of that word 
as used in 88 U.S.C. 64° (b) (2). It is our view that in order for 
it to be said that widows and wives are “admitted and maintained in 
such State home” within the meaning of the code provision in question 
the Home must admit widows and wives for domiciliary care as well 
as hospital care. 

The question of eligibility for Federal-aid payments under 38 
U.S.C. 101(19), 641, 642 and 643 is a matter primarily for determina- 
tion by the Administrator of Veterans Affairs. In the light of what 
is stated above, we will interpose no objection if you determine that 
widows and wives residing in the “Colony” are not, by reason of 
the hospitalization furnished them in the Home at Orting, “admitted 
and maintained in such State home” as contemplated by 38 U.S.C. 
641(b) (2), so as to reduce the Federal-aid payment on account of 
that Home by “any other amounts collected in any manner from such 
veterans to be used for the support of such State home.” 


[ B-137336 J 


Military Personnel—Mileage—Government Conveyance— 
Air Academy Aero Club—Nonappropriated Fund Activities 


The hourly flying fee charged an Air Force officer by the Air Force Academy 
Aero Club for the use on official travel of aircraft loaned to the Club may be 
considered a reimbursable travel expense item under paragraph 4406 of the 
Joint Travel Regulations, which provides that, in unusual circumstances, where 
expenses of operation of Government conveyances are incurred the traveler 
may be reimbursed. 


Although the Air Force Academy Aero Club is a nonappropriated fund activity 
of the Air Force, it is an instrumentality of the United States which may 
own and use property and equipment only in its capacity as a Government 
enerprise; therefore, commercial aircraft purchased from the proceeds of 
the Aero Club nonappropriated fund are to be regarded as Government convey- 
ances within the meaning of paragraph 1150-6 of the Joint Travel Regulations. 
38 Comp. Gen. 366, modified. 


“Tie-down” fees—charges paid for the protection and safeguard of Air Force 
Academy Aero Club aircraft left overnight at commercial airports when Govern- 
ment facilities are not available—may be considered as in the nature of 
storage expenses which are reimbursable under paragraph 4406 of the Joint 
Travel Regulations when a Government conveyance is used for official travel. 


To the Secretary of the Air Force, April 20, 1961: 


Reference is made to letter of January 24, 1961, from the Assistant 
Secretary of the Air Force, PDTATAC Control No. 61-2, requesting 
verification of your interpretation of our decision of November 17, 
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1958, 38 Comp. Gen. 366, concerning the entitlement of Lieutenant 
Colonel John R. Sala to reimbursement for travel performed by him 
in aircraft on loan from the Government to the Air Force Academy 
Aero Club. You also request answers to the additional questions pre- 
sented in the letter. 

Paragraph 1150-6 of the Joint Travel Regulations defines the term 
“Government conveyance” as meaning any transportation facility 
owned, leased, or chartered by the Government. Under ordinary 
circumstances, a Government conveyance is provided without charge 
when used for official travel. Under unusual circumstances, where 
necessary expenses of operation of Government conveyances such as 
cost of gasoline, oil, repairs, nonpersonal services, guards, and 
storage are incurred by the traveler because Government facilities 
are not available, paragraph 4406 of the Joint Travel Regulations 
provides that such expenses are reimbursable. Paragraph 4203-3a 
of the regulations provides, with certain exceptions not here material, 
for the payment to members of a monetary allowance in lieu of 
transportation at the rate of five cents per mile for authorized travel 
performed at personal expense. Such provision, however, has no 
application where travel is performed by a Government conveyance. 

The decision of November 17, 1958, held that in the circumstances 
shown, Colonel Sala used a Government conveyance in the accomplish- 
ment of the travel in question, even though for practical purposes such 
conveyance was controlled by the Aero Club, and, therefore, there 
was no authority for the payment to him of the monetary allowance 
in lieu of transportation authorized by paragraph 4203-3a of the 
Joint Travel Regulations. It was held that since a member traveling 
under such circumstances is entitled to reimbursement for reasonable 
traveling expenses, Colonel Sala properly could be reimbursed for the 
expenses incurred for the travel in question under the provisions of 
paragraph 4406 of the Joint Travel Regulations if supported by the 
receipts required by that paragraph. 


The letter of the Assistant Secretary is in part as follows: 


Your further decision on the ensuing questions generated by the decision 
cited above is requested as a basis for issuing regulations on entitlement to 
travel allowances for official travel by Aero Club aircraft. As a means of 
control, we intend to include a statement in the regulations that reimburse- 
ment for expenses of travel by government aircraft on loan to an Aero Club 
will not exceed the cost to the government for transportation by commercial 
means. 

Question 1. Does the term “reasonable traveling expenses” as used in the 
last paragraph of your 17 November 1958 decision include the hourly flying 
fee charged by the Aero Club? 

Question 2. Some Aero Clubs have purchased commercial aircraft from 
proceeds of the Aero Club sundry (nonappropriated) fund. When used as 
a mode of official travel, would such aircraft (owned by the.Aero Club) be 
considered a government conveyance? 
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Question 3. If the answer to Question 2 is negative, would aircraft owned 
by the Club be considered a privately owned conveyance and reimbursement for 
travel by such means authorized under provisions of par. 4203-3, JTR? 

Question 4. Expenses of “tie-down” fees are sometimes incurred by members 
traveling by Aero Club aircraft. Are such expenses reimbursable for (a) 
travel by government owned aircraft on loan to an Aero Club? (b) travel 
by aircraft owned by an Aero Club? 


Under the ruling in our decision of November 17, 1958, the hourly 
flying fee charged the officer by the Aero Club may be considered 
as 2 reimbursable item of traveling expense under the provisions of 
paragraph 4406 of the Joint Travel Regulations. Question 1 is 
answered in the affirmative. 

Under the provisions of paragraph 3a, Air Force Regulation 
34-14, dated September 30, 1960, Aero Clubs may be established 
only as sundry fund activities of the Air Force in keeping with 
AFR 176-1 to operate as “instrumentalities of the Federal Gov- 
ernment” under the auspices of the Air Force. Paragraph 2, Air 
Force Regulation 176-1, dated September 10, 1957, provides that 
nonappropriated funds and their related activities are established 
by authority of the Secretary of the Air Force and are not incor- 
porated under the laws of any State or the District of Columbia. 
These funds and activities are declared to be “instrumentalities of 
the United States Government” and as such entitled to the sovereign 
immunities and privileges of the United States as provided in the 
Constitution and statutes, and in international law, treaties and agree- 
ments with foreign countries. Also, paragraph 24(b), section E, 
Air Force Regulation 176-8, dated January 28, 1960, provides, in 
part, that as an instrumentality of the United States a nonappro- 
priated fund activity is entitled to the same immunity from state 
and local taxes as is granted to the Federal Government. The status 
of nonappropriated fund activities as Government instrumentalities 
and their entitlement to successfully assert the doctrine of sovereign 
immunity as such have been recognized by the courts. See Standard 
Oil Co. v. Johnson, 316 U.S. 481; Borden v. United States, 126 Ct. Cl. 
902. Hence, while a nonappropriated fund activity may not be a direct 
agency of the United States and is not supported by appropriated 
funds, it is unquestionably a Government enterprise and may own and 
use property and equipment only in that capacity. In such cireum- 
stances we believe that aircraft owned by a nonappropriated fund 
activity are to be regarded as Government conveyances within the 
meaning of paragraph 1150-6 of the Joint Travel Regulations. To 
the extent that the discussion in the last paragraph of the decision 
of November 17, 1958, may be viewed as indicating otherwise, it 
should be disregarded. Question 2 is answered in the affirmative. 

In view of the affirmative answer to question 2 it appears that 
an answer to question 3 is not necessary. 
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It is stated in the letter of the Assistant Secretary that the expenses 
of “tie-down” fees are sometimes incurred when it is necessary to 
leave the aircraft overnight at commercial airports where Govern- 
ment facilities are not available; that the tie-down service is essential 
for protecting and safeguarding aircraft; and that such fees aver- 
age from $2 to $3 per night for the T-34 type aircraft. In such cir- 
cumstances, it reasonably may be concluded that the tie-down fees, 
when necessarily incurred because Government facilities are not avail- 
able may, as suggested in your letter, be considered as in the nature 
of storage expenses which are reimbursable under paragraph 4406 
of the Joint Travel Regulations when a Government conveyance 
is used for official travel. Question 4 is answered in the affirmative. 

The decision of November 17, 1958, 38 Comp. Gen. 366, is amplified 
and modified accordingly. 


[ B-145566 J 


Contracts—Default—Capehart Housing—Statutory Maxi- 
mum Cost Limitation—Excess Costs 


Although excess costs recovered from a defaulting contractor or his surety under 
a Capehart housing construction contract, which is subject to the maximum 
cost limitation in section 505 of the act of September 28, 1951, 12 U.S.C. 
1748i, may not be used to reimburse the appropriation obligated for the project, 
such excess costs need not be considered in the computation of the statutory 
maximum cost limitation and when an administrative determination is made 
that the surety is liable on account of the contractor’s failure to perform 
for at least all the costs in excess of the limitation, there would be no objection 
to the contracting agency exercising an option for completion of the second 
phase of the work under the reprocurement contract. 


To the Secretary of the Air Force, April 20, 1961: 


By letter of April 10, 1961, Assistant Secretary of the Air Force, 
Lyle S. Garlock, requests our decision whether, under the circum- 
stances related therein, appropriated funds may be used to complete 
the installation of outside utilities and site preparation at a Capehart 
housing project at Topsham Air Force Station, Maine. 

It is pointed out that the project consists of 177 units and that ques- 
tion in the matter arises by reason of the provisions of section 505 of 
the act of September 28, 1951, Public Law 155, 82d Congress, 65 
Stat. 365, 12 U.S.C. 17481, which reads as follows: 


There are authorized to be appropriated funds for acquisition of land, installa- 
tion of outside utilities, and site preparation for housing projects to be con- 
structed under this subchapter. Such funds may be expended by the respective 
military departments for housing projects when the Secretary of Defense, after 
consultation with the Federal Housing Commissioner, determines that such 
housing projects should be constructed and that such expenditures are essential 
to the construction of satisfactory housing. Such expenditures may not exceed 
an average of $1,500 per housing unit in respect of any housing project, and 
shall not exceed an average of $1,000 per housing unit in respect of all housing 


projects for which expenditures are approved under the provisions of this 
section. 


i ee ete 
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The facts giving rise to the question in the matter are as follows: 

On October 13, 1959, the Air Force entered into a contract with 
Guy R. Allen to perform the work contemplated by section 505 for 
the price of $216,653. Subsequently this amount was raised to $254, 
922.58 by an amendment providing for additional work under the con- 
tract. The final contract price, therefore, was $10,577.42 less than the 
$265,500 maximum cost limitation provided in section 505. 

Approximately one year after the contract was entered into and 
the contractor had been paid the sum of $175,561.36, the contractor 
was declared to be in default. These actions leave $79,361.22 under 
the original contract available for reprocurement and $89,938.64 
available for this purpose before reaching the statutory maximum of 
$265,500. 

The letter from the Assistant Secretary further states that— 


* * * On 25 January 1961 the Air Force approved a reprocurement contract 
(No. AF 17(612)-6) with Kibler & Storer, Inc. in the total amount of $122,120. 
This action was taken after Allen’s surety, the Globe Indemnity Company, de- 
clined to complete the work after the contract with Allen was terminated by 
the Air Force for default. 

Since it was apparent that the amount of the contract with Kibler & Storer 
to complete all the work, when added to the amount already paid to Allen, would 
exceed the statutory maximum by some $32,181.36, the contract with Kibler & 
Storer was brokeu out into Phase I and Phase I‘. It was imperative that the 
completion of the on-site work covered by Phase I in the amount of $81,220.00 
be undertaken as soon as possible and accomplished quickly so that the Cape- 
hart contractor could proceed with the construction of the housing, and meet 
his obligations under the Capehart contract. On Phase II, the Air Force ob- 
tained an option to complete the off-site work for $40,900, the option to be 
exercised by 1 April 1961, later extended to 20 April 1961. It was hoped that 
Phase II of the contract could be funded from moneys obtained from the surety. 
A demand was made upon the surety on 8 March 1961, and in reply thereto on 
March 24, 1961, the surety insisted that all balances remaining under the de- 
faulted contract be used before a demand for any deficiency is made by the 
Air Force upon it. 


* * * * * * * 


Section 505 limits the expenditure of funds in excess of $265,500 for this work. 
If it is considered that any sums obligated in excess of such statutory maximum 
would not be improper provided that appropriate action is undertaken by the 
Air Force to recover from the defaulting contractor and/or his surety the excess 
amounts expended by the Air Force under the reprocurement, such excess would 
then be credited to the appropriation from which funds could be made available 
for Phase II. In the final analysis, this would result in an expenditure not in 
excess of the statutory maximum. Unless the option is exercised, the Air Force 
is confronted with the situation where a $3,000,000 Capehart housing project 
cannot be made available for occupancy because the work covered by Phase IT 
cannot be accomplished. In addition, upon completion of the housing project, 
the Air Force will be faced with the costs of amortizing the mortgage, and the 
payment of quarters allowances to military personnel who otherwise would be 
assigned to occupy these units. * * * 


Where a replacement contract is made necessary because of default 
by the original contractor, this Office generally has viewed the new 
contract as constituting, in effect, a purchase against the defaulting 
contractor and as being properly chargeable to the appropriation obli- 
gated by the defaulted contract. On the basis of the present record, 
we find no authority whereby any excess costs recovered from the 
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defaulting contractor or his surety may be used to reimburse the ap- 
propriation involved. See in this connection 27 Comp. Gen. 117 
wherein is discussed the general rule that amounts recovered from 
defaulting contractors are required to be deposited into the Treasury 
as miscellaneous receipts. See also 34 Comp. Gen. 577. It is our 
view, however, that such excess costs which are recovered from the 
defaulting contractor or his surety properly need not be considered 
in computing the maximum costs which may be incurred under the 
limitation prescribed in section 505. 

In the instant case the Command Judge Advocate, Headquarters, 
Air Defense Command, in a memorandum dated December 2, 1960, 
has determined that the defaulting contractor and the surety are 
liable for damages sustained by the Government as a result of the 
contractor’s failure to satisfactorily perform in accordance with his 
contract and that the total amount which the Government may look 
to the surety for is 50 percent of the reprocurement or approximately 
$127,000. This amount exceeds the portion of the total cost which 
would be in excess of the statutory limitation. The files enclosed with 
the Assistant Secretary’s letter, however, indicate that the defaulting 
contractor by letters of February 28, 1961, has appealed the default 
determination to the Armed Services Board of Contract Appeals. 
While the record transmitted here clearly indicates that the con- 
tractor was in default, his letters of February 28, 1961, were not 
enclosed. If upon a review of all of the facts in the matter it is 
your best judgment that there is no doubt but that the surety is 
liable for at least all costs in excess of the limitation, we would have 
no objection to your exercising the option under Phase IT. 


[ B-145475 J 
Contracts—Legislative Branch—Nondiscrimination Clauses 


Although the Office of the Architect of the Capitol—a part of the Legislative 
Branch of the Government—in the letting of contracts for construction and 
other work is not required to include the mandatory nondiscrimination clause 
provided in Executive Order No. 10925, March 6, 1961, which was issued pur- 
suant to the general Executive powers of the President under the Constitution 
rather than pursuant to Congressional directive, such nondiscrimination clauses 
may be included in contracts executed by the Architect of the Capitol without 
violating section 3709, Revised Statutes, 41 U.S.C. 5, which requires contracts 
to be awarded on the basis of the maximum possible competition. 


To the Architect of the Capitol, April 21, 1961: 


We have your letter of March 29, 1961, with enclosures, request- 
ing our views as to whether you are required in letting contracts for 
construction and other work to follow the provisions of Executive 
Order No. 10925, dated March 6, 1961. The Executive order makes 
mandatory the inclusion in Government contracts of a provision 
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under which the contractor agrees not to discriminate against any 
employee, or prospective employee, on account of race, creed, color 
or national origin. If it is determined that you are not required to 
operate under the Executive order, you ask also whether you may by 
administrative action include in contracts a provision embodying the 
same or similar language. 

The authority of the President to issue an Executive order must 
stem either from an act of Congress or from the Constitution. 
Youngstown Co. v. Sawyer, 343 U.S. 579, 585. In this instance the 
Executive order is not based on any Congressional directive. The 
authority to issue the order must, therefore, stem from the general 
executive power under Article II of the Constitution. It has long 
been held that the office of the Architect of the Capitol is a part of the 
Legislative Branch of the Government. 22 Comp. Gen. 1132; 22 
Comp. Gen. 565; 6 Comp. Gen. 565; 4 Comp. Dec. 125. See also in 
this connection House Report No. 1333, 81st Congress. Executive 
authority over agencies under the Legislative Branch of the Govern- 
ment should never be implied except upon a showing that the Con- 
gress so intended. 34 Comp. Gen. 485. Under the circumstances it 
is our view that you are not bound by the provisions of Executive 
Order No. 10925. 

We next consider whether you may include in contracts let by 
your office provisions identical with or similar to those required by 
the terms of the Executive order. As noted in your letter of March 
29, in awarding contracts you are normally bound by the provisions 
of Section 3709 of the Revised Statutes, 41 U.S.C. 5. It is well es- 
tablished that the section requires that the maximum possible com- 
petition consistent with the Government’s interest be obtained in the 
award of a Government contract. Advertised procurements under- 
taken by the Executive Branch are, in the vast majority of cases, 
awarded pursuant to the provisions of 41 U.S.C. 252(c), and 10 U.S.C. 
2304(a). These statutory provisions have been interpreted to require 
the same broad competitive base as does Section 3709. 

The inclusion of nondiscrimination clauses in contracts let by the 
Executive Branch has been mandatory since 1941. See Executive 
Order No. 8802, June 25, 1941. So far as we are aware the propriety 
of clauses of the type under consideration has never been seriously 
questioned by any responsible administrative or judicial tribunal; 
nor has the Congress seen fit to proscribe the use of such clauses by 
appropriate legislation. Further, the restriction on competition, if 
any, resulting from the use of a nondiscrimination clause is so specu- 
lative that we cannot find any substantial basis for the view that 
the inclusion of the provision would violate the requirements of the 
advertising statutes. The nondiscrimination clause appears to be no 
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more restrictive of competition than the covenant against contingent 
fees which was required to be included in Government contracts un- 
der Executive Order No. 9001, December 27, 1941, and Executive 
Order No. 9519, February 7, 1945. An analogous situation exists 
with respect to Executive Order No. 235A, May 18, 1905, which re- 
quires the inclusion of a provision in Government contracts forbid- 
ding the employment of State prisoners in the performance of those 
contracts. In both cases the Executive orders have been regarded 
as valid and enforceable notwithstanding that they were not based 
on any direct Congressional authorization. See J. D. Streett & Co. v. 
United States, 256 F. 2d 557; United States v. J. D. Streett & Co., 
151 F. Supp. 469; 32 Comp. Gen. 32. 

Therefore, it is our conclusion that nondiscrimination clauses may 
be included at your discretion in contracts awarded by your office 
without violating the provisions of Section 3709, Revised Statutes, 
or any other law. Where a program of your agency is carried out 
under the direction of a reviewing Congressional Committee or Com- 
mission, the use of a nondiscrimination clause would, of course, be 
subject to the approval of such Committee or Commission. 


[ B-145578 J 


Civilian Personnel—Transportation of House Trailer— 
Points in Alaska Steamship Costs 


Although the mileage authorized under section 1 of the Administrative Expenses 
Act of 1946, as amended, 5 U.S.C. 73b-1, for the transportation of house trailers 
of civilian employees incident to a permanent change of station is in lieu of 
all other reimbursement, so that an employee who was required to have his 
house trailer transported by commercial steamship between certain points in 
Alaska, where there is no roadway and no standard mileage guide for deter- 
mination of the distances, may not be reimbursed for the cost of the steam- 
ship transportation, he is entitled to reimbursement upon a mileage basis for 
the entire distance between the old and new station in Alaska, even though 
a part of the distance was by water and portions of the distance are not shown 
in the mileage guides. 


To Horace E. Hardaway, Department of Commerce, April 21, 1961: 


On March 30, 1961, your file No. 24-21, you requested our decision 
concerning the propriety of certifying for payment a reclaim voucher 
in favor of Wayne C. Morgan for an additional amount ($324.75) 
claimed as reimbursement for transporting a house trailer from 
Juneau to Fairbanks, Alaska, incident to Mr. Morgan’s change of 
official station between those points. 

The additional amount claimed represents the cost of transporting 
the trailer by steamship from Juneau to Haines, Alaska. Mr. Morgan 
states on his reclaim voucher that : 


$0.20 per mile from Juneau to Haines does not appear to be applicable as 
there is no road or ferry capable of taking the house trailer from Juneau to 
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Haines. The bill from Alaska Steamship Company for shipping trailer from 
Juneau to Haines is attached. 


Mr. Morgan’s statement quoted above is substantiated by the infor- 
mation you received from the Bureau of Public Roads Regional Office 
in Alaska which reported that there is no roadway from Juneau to 
other sections of Alaska and that the ferry service available cannot 
accommodate vehicles which are over 9 feet high or 20 feet long. 
According to Mr. Morgan’s statement his trailer is 42 feet by 10 feet. 

The authority for transporting trailers at Government expense is 
contained in section 1 of the Administrative Expenses Act of Au- 
gust 2, 1946, as amended February 12, 1958, 72 Stat. 14, 5 U.S.C. 
73b-1(b) reading as follows: 

* * * Under such regulations as the President may prescribe, any civilian 
officer or employee who transports a house trailer or mobile dwelling within 
the continental United States, within Alaska, or between the continental United 
States and Alaska, for use as a residence and who would otherwise be entitled 
to transportation of household goods and personal effects under subsection (a) 


of this section shall be entitled to a reasonable allowance, not to exceed 20 cents 
per mile, in lieu of such transportation. 


Under the quoted statute as well as the implementing regulations 
promulgated by the Bureau of the Budget in accordance with the dele- 
gation of authority by the President contained in section 1(b) of 
Executive Order No. 10530, May 10, 1954, as amended by Executive 
Order No. 10759, March 17, 1958, reimbursement is authorized upon 
a mileage basis only. The mileage authorized to be paid—not to 
exceed 20 cents per mile—when the house trailer is transported by a 
commercial hauler is in lieu of all other reimbursement. Therefore, 
we know of no authority for reimbursing Mr. Morgan the commercial 
cost of steamship transportation of the trailer from Juneau to Haines. 

However, mileage reimbursement may be made covering the dis- 
tance between Juneau and Haines. While the regulations promul- 
gated by the Bureau of the Budget provide for the use of standard 
highway mileage in computing distances for which trailer reimburse- 
ment (mileage) is authorized, even though a part of the actual trailer 
transportation is by railroad or water, nothing in those regulations 
covers a situation, wholly in Alaska, when there are no roads covering 
portions of the transportation and no distance is shown in the mileage 
guide between the points in question. We think that the law itself 
contemplates reimbursement upon a mileage basis for the entire dis- 
tance between the old and new official station and not just for those 
portions of the transportation for which distances are shown in 
standard mileage tables or on mileage guides. Cf. section 31(a) (3), 
second sentence, of the regulations. 

Judging from the scale of the mileage maps that we have examined 
relating to Alaska it would appear that the distance from Juneau to 
Haines is about 80 miles. Therefore, we would not object to your 
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reimbursing Mr. Morgan for the distance between Juneau and Haines 
upon that basis; but should the regional office in Alaska be aware of 
a more exact method of calculation, then the allowance of the mileage 
between those points should be determined upon that basis. 

The voucher and supporting papers are returned. 


[ B-145468 J 


Bids—Capehart Housing Projects—Evaluation—Alternate 
Items 

Under a Capehart housing invitation which specifies that bids will be evaluated 
by adding alternate items in sequence to any and all bids, but when the addition 
of any additive causes the maximum price limitation to be exceeded, such 
additive will not be selected and the items following will be added to any and all 
bids, the evaluation method requires that an additive which causes the limita- 
tion to be exceeded must be excluded from all the bids rather than from only 
the bid containing such additive so that an exact comparison of all bids in 
accordance with the method of evaluation in the invitation may be made and 
that the lowest eligible bidder receive the award pursuant to 42 U.S.C. 1594(a). 


To the Secretary of the Air Force, April 25, 1961: 


In letter of April 3, 1961, the Special Assistant for Installations 
requested a decision as to the action that should be taken in connection 
with bids submitted in response to invitation 19-617-61-42, covering 
the construction of 180 family housing units for military personnel at 
Westover Air Force Base. 

The invitation for bids required bidders to furnish a base price to 
complete 180 units of three types of family housing plus a separate 
price for each of a number of items termed “additive alternates.” 
Bids were received from nine different bidders, but only the bids 
received from the two lowest bidders, Green Manor Construction Co., 
Inc., and The Frouge Corporation, need be considered. They were as 
follows: 


Green Manor Frouge 
Re ns a ek a i Se es $2, 855,120 $2, 854, 800 
re nahn 2 CO Bio cc ctesacimmicnmclnnninelcen 2, 909, 876 2, 932, 332 
Pe ENON 2 COUR ccc tnncnniumdtintasnaamnodae 2,950,916 2,964, 732 
Plus alternates 1 through 9, omitting 6..........__--- 2,950,376 2, 949, 207 


Paragraph 10. a. specifies that bids will be evaluated as follows: 


* * * The Department will add such alternates, in the exact order as set 
forth in section b of this paragraph, to any and all bids to the maximum extent 
possible so long as the cost of any individual unit does not exceed a maximum 
cost of $19,600. In the event that the selection of an alternate would cause 
the cost of any single unit to exceed the $19,600 per unit maximum, the Depart- 
ment will not select this alternate, but will continue to select alternates in the 
exact order as set forth in section b of this paragraph to any and all bids to 
the maximum extent possible within the amount FHA determines to be the 
insurable mortgage amount or an amount equal to an average of $16,400 per 
dwelling unit, whichever is lesser. Determination of the lowest acceptable bid 
will then be made after such items have been added as aforesaid, and will be 
based on the lowest price offered for the maximum number of items that can 
be accepted under the procedure described above. It is therefore possible that 
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a bidder may submit the lowest basic bid, but not the lowest acceptable bid 
when the additive alternates have been included as permitted above. Bidders 
should note that the Department exercises no discretion in including or ex- 
cluding any or all additive alternates but that this matter will be entirely 
controlled by the procedure provided herein. * * * 

Paragraph 10. a. limits the consideration of additive alternates in 
two respects. First, it precludes consideration of any additive that 
will carry the cost of any single housing unit of any type over $19,600. 
Second, it sets up a cutoff point after which no additional additives 
shall be considered. This cutoff point is the limitation on the total 
contract price and is the lesser amount of either the insurable mortgage 
amount set by FHA or the amount arrived at by multiplying $16,400 
by the number of required housing units. The insurable mortgage 
amount set by FHA is $2,955,434. Multiplication of $16,400 by the 
180 housing units required under the invitation equals $2,952,000. 
The latter figure is therefore the limitation on the total contract price. 

The bid of Green Manor on the basic work plus the first six addi- 
tives totals $2,950,916 and is within the $2,952,000 cutoff, but exceeds 
the $19,600 single unit limitation by $1. If additive six is passed over 
in the evaluation of its bid, Green Manor does not exceed the 
$2,952,000 limitation until the additive after nine is added to the base 
bid and previous additives. The bid of Frouge on the basic work plus 
the first six additives totals $2,964,732 and exceeds the $2,952,000 
cutoff. However, if additive six is passed over in the evaluation of 
Frouge’s bid, as it is in the Green Manor bid, it does not exceed the 
$2,952,000 limitation until the additive after nine is added to the base 
bid and previous additives, and on this basis it is about $1,150 less 
than Green Manor. 

Frouge points to the sentence in paragraph 10. a. that states, “In 
the event that the selection of an alternate would cause the cost of 
any single unit to exceed the $19,600 per unit maximum, the Depart- 
ment will not select this alternate, but will continue to select alter- 
nates in the exact order as set forth in section b of this paragraph to 
any and all bids to the maximum extent possible” within the 
$2,952,000 limitation. It contends that this language requires that, if 
any bidder exceeds the $19,600 limitation by the addition of an additive 
item, the item be deleted not only from the bid of the bidder who 
exceeds the limitation but from the bids of all the other bidders as 
well, and that the remaining additional additives be added consecn- 
tively to the maximum extent possible within the cutoff limitation. 

Green Manor takes a different position., It contends that each 
bidder’s bid must be evaluated in the manner prescribed by paragraph 
10. a. independent of the bids of all the other bidders and, after all 
such independent evaluations are completed, the bidder who offers 
the maximum number of items for the lowest price is required to be 
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selected for award. It suggests that the language “to select * * * 
to any and all bids” in paragraph 10. a. is used in a sense not intended 
to be as all inclusive as Frouge contends. The quoted terminology, 
it says, requites only that the same method of evaluation apply to 
the bid of every bidder and does not require that the action taken 
by any one bidder in bidding upon un additive should control the bid 
of another bidder; and that each bidder’s bid must stand or fall on 
its own merits, That is to say, whenever any bidder exceeds the 
$19,600 limitation on any additive, that additive will not be included 
in the evaluation of its bid. It points out that accepting Frouge’s 
view would be endorsing a procedure which permits one bidder to 
control the bids of all and might, in a given case, deprive the Govern- 
ment of many otherwise acceptable additives in the event any bidder 
chose to bid additives at prices that would carry the cost of any single 
housing unit over the $19,600 limitation. 

In essence, its argument is that whenever any bidder exceeds the 
$19,600 limitation by the addition of any additive, this does not require 
the deletion of the additive in the bids of all the other bidders, and 
since paragraph 10. a. precludes any departure from considering addi- 
tives outside the listed sequence in any situation, other than where the 
$19,600 limitation has been exceeded, there must be reached the con- 
clusion that the prices bid by Frouge on additives 7, 8 and 9 cannot be 
considered as Frouge exceeded the limitation on the total contract 
price when additive 6 was added to its base bid plus previous additives 
and was by that action cut off from having the prices on any of its 
later additives considered. 

As we interpret paragraph 10. a. of the invitation, whenever any 
bidder exceeds the $19,600 limitation by the addition of any additive, 
the Air Force is required to disregard that item in the bid submitted 
by each bidder. The paragraph states that bids will be evaluated by 
adding alternates in sequence “to any and all bids,” but that if the 
addition of any additive causes the $19,600 limitation to be exceeded 
“the Department will not select this alternate, but will continue to 
select alternates in the exact order * * * to any and all bids.” Since 
the first sentence of the paragraph spells out the evaluation method 
as one requiring the addition of alternates “to any and all bids,” when 
it states that an additive that causes the $19,600 limitation to be ex- 
ceeded will not be selected, it must logically follow that the additive 
will be passed over in the consideration of “any and all bids,” and that 
is made clear by the subsequent statement indicating that after the 
particular item is omitted from consideration, the items following will 
be added “to any and all bids.” We believe that the terms “to any 
and all bids” must be construed in accordance with their literal mean- 
ing, namely, that they spell out the formula to apply to each and every 
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bid. It is true thatthe result of such a conclusion is that one bidder 
who exceeds the $19,600 limitation on a particular item can preclude 
the Government, in a particular case, from considering the bids of 
other bidders whose prices may be within the limitation on the same 
item or, as in this case, may permit consideration of additive items in 
the bid of another bidder who otherwise could not have had those items 
considered. This generally would not be a satisfactory procedure 
from the standpoint that it permits one bidder to control the manner 
in which other bidders are to have their bids considered. However, 
in a case such as here involved, if an item in one bid is to be dis- 
regarded the only manner in which other bids can be evaluated on an 
equal basis is to eliminate the same item from them also. That this 
is true would seem to preclude other than a literal interpretation of 
the phrase “to any and all bids.” Also, we understand that the De- 
partment has revised the standard form of invitation in a way that 
will prevent any recurrence of this situation. In any event, the invita- 
tion put all the bidders on notice of the manner in which bids would 
be evaluated so that no bidder can fairly say that it was taken by 
surprise in the situation or did not have the same opportunity to 
employ the specified method. Any bidder could have prepared its 
bid in such a way as to take advantage of the $19,600 limitation or, not 
desiring to do so, assume the risk that some other bidder might and 
thereby affect its bids on the additives, Furthermore, the important 
fact remains, that the elimination of any additive from the bid of one 
bidder without eliminating that additive from the bid of all the other 
bidders would preclude an exact comparison of bids. 

Capehart contracts are required to be let to the lowest eligible 
bidder after competitive advertising for bids. 42 U.S.C. 1594(a). 
Undoubtedly the purpose of requiring contracts to be awarded after 
advertising to the lowest eligible bidder is to secure economy in the 
construction to be procured. To assure that this purpose has been 
effectuated, an exact comparison of bids must be made. See Hannan 
v. Board of Education, 107 Pac. 646. 

With respect to the contention of the third low bidder, Jefferson 
Construction Co., Inc., that the cutoff point on the consideration 
of additives should be $16,400 per unit less the value of usable on- 
site utilities prorated over the number of units to be constructed, 
which would bring the cutoff limitation to $2,937,434, no reference 
is made to the on-site utilities in paragraph 10. a. and “$16,400 per 
dwelling unit” clearly is specified as a limitation. 

Sinceiby the method of evaluation prescribed in the invitation The 
Frouge Corporation is the low bidder, we see no objection to award 
of the contract to that firm in this instance. 

All of the material made available to us for our consideration by 
your Department is returned herewith. 
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[ B-145498 J 


Civilian Personnel — Compensation — Periodic Step-In- 
creases—Service Credits—Employment as Foreign Service 
Reserve Officer 


An employee who would have received a within-grade salary advancement in his 
regular position had he not been appointed to an overseas position with the 
International Cooperation Administration pursuant to section 527(c) (1) of the 
Mutual Security Act of 1954, 22 U.S.C. 1787(c) (1), which specifies the same 
benefits as are provided for Foreign Service Reserve officers in section 528 of 
the Foreign Service Act of 1946, 22 U.S.C. 928, is, upon return to his regular 
position and promotion, entitled to credit for service in the ICA position for 
within-grade salary purposes, it being the intent of Congress in enacting sec- 
tion 528 of the 1946 act to save an employee’s rights to within-grade salary 
advancements following employment under the Mutal Security Act of 1954. 


To the Administrator, Federal Aviation Agency, April 26, 1961: 


On March 31, 1961, the Acting Administrator requested our de- 
cision whether a certain employee of your agency was entitled to 
step one or step two of grade GS-15 upon his return to your agency 
from an appointed International Cooperation Administration posi- 
tion overseas pursuant to the terms of the Mutual Security Act of 
1954. The employee was appointed from a GS-14 position in Wash- 
ington, D.C., to an ICA-4 position in Afghanistan on March 24, 
1959. On September 6, 1959, he was returned to a GS-15 position 
in Washington, D.C. His salary was set at $12,770 per annum, the 
then existing rate for step one of GS-15. 

Section 527(c)(1) of the Mutal Security Act of 1954, 68 Stat. 
857, as amended, 22 U.S.C. 1787(c) (1), specifies that persons within 
its provisions are entitled to the same benefits as are provided by 
22 U.S.C. 928 for persons appointed to the Foreign Service Reserve. 
A returning employee is entitled under section 528 of the Foreign 
Service Act of 1946, 60 Stat. 1010, as amended, 22 U.S.C. 928, to: 

* * * reinstatement in the Government agency by which he is regularly em- 
ployed in the same position he occupied at the time of assignment, or in a 
corresponding or higher position. Upon reinstatement he shall receive the 
within-grade salary advancements he would have been entitled to receive had 
he remained in the position in which he is regularly employed * * * 

If the employee had remained in the GS-14 position during the 
time he actually served in the ICA-4 position he would have been 
in the top step of GS-14, then $12,555, at the time of his return. 
Under section 802(b) of the Classification Act of 1949, as amended, 
63 Stat. 969, 5 U.S.C. 1132(b), “Any officer or employee who is pro- 
moted or transferred to a position in a higher grade shall receive basic 
compensation at the lowest rate of such higher grade which exceeds 
his existing rate of basic compensation by not less than one step- 
increase of the grade from which he is promoted or transferred * * *” 
which, upon promotion from the top step of GS-14 to grade GS-15, 
would have been the second step of GS-15, then $13,070. 
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The Acting Administrator says that : 


It appears to have been the intent of Congress, in enacting this legislation, 
to consider the returning employee, for pay entitlement and pay determination 
purposes, as never having left the position “in which he is regularly employed.” 
{Italics supplied.] This provision applies to a returning employee, whether 
he be reinstated to the same position he occupied at the time of assignment, 
or to a corresponding or higher position. Under the statute, a return to 
a higher position is also a “reinstatement”. 


* * * It is our view that placing the employee in this case in the first step 
of GS-15 was an error. 


We concur in the views expressed by the Acting Administrator. 
The setting of the employee’s salary rate at step one of GS-15 upon 
his promotion deprived him of the benefit of the within-grade salary 
advancement he would have received had he remained in the GS-14 
position. In view of the mandatory provisions and the evident intent 
of section 528 of the Foreign Service Act to save an employee's 
rights to within-grade salary advancements, the employee is entitled 
to credit for his service in the ICA-4 position as service in grade 
GS-14. See B-126350, March 1, 1956. Therefore, if otherwise 
proper, the employee was entitled to salary at step two upon reinstate- 
ment in grade GS-15 and his salary rate may be retroactively adjusted 
accordingly. 


[ B-145575 


Military Personnel—Retired Pay—Effect of Act of Septem- 
ber 1, 1954—Felony Determination 


The maximum imposable sentence by court-martial of an enlisted member con- 
victed of using an unauthorized means of communication to evade censorship 
being 6 months under paragraph 127(c) of the Manual for Courts-Martial, 
1951, such offense does not constitute a felony under 18 U.S.C. 1, which 
specifies a punishment of death or imprisonment for a term exceeding 1 year; 
and, therefore, the offense does not come within section 1, clause (2) of the 
act of September 1, 1954, 5 U.S.C. 2282, so as to preclude the payment of 
retired pay to the member. 


To the Secretary of the Air Force, April 27, 1961: 


Reference is made to letter of April 6, 1961, with enclosures, from 
the Executive, Congressional Inquiry Division, Office of Legislative 
Liaison, Department of the Air Force, requesting a decision whether 
Senior Master Sergeant Willie G. Lopez, AF 6950336, will be pre- 
cluded from receiving retired pay from the Air Force by reason of 
the provisions of the act of September 1, 1954, 68 Stat. 1142, 5 
U.S.C. 2281, et seqg., in view of his conviction by summary court- 
martial. 

On March 14, 1961, the enlisted man wrote to the President of 
the United States that he will complete 20 years’ service in June 
1961 and that he is highly desirous of establishing his eligibility 
for retired pay prior to June. There have been furnished for our 
consideration Sergeant Lopez’ letter, with enclosures, concerning the 
pertinent details of the matter. 
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From the information furnished it appears that on October 24, 
1943, Sergeant Lopez was tried by summary court-martial and con- 
victed of using an “unauthorized means of communication to evade 
censorship,” in violation of Article of War 96, 10 U.S.C. 896. He 
was sentenced to three months’ restriction to his post and forfeiture 
of $50. The convening authority reduced the sentence to one month’s 
restriction and forfeiture of $25. 

The offense of which the member was convicted is not specifically 
described under Article of War 96, Manuel for Courts-Martial, 1928, 
as in effect on October 24, 1943. However, it is understood that 
censorship of private communications was normally imposed by spe- 
cific order of the member’s superior officer. Upon that premise, the 
use of “unauthorized means of communication to evade censorship” 
would appear to have been considered as a failure to obey a lawful 
order of a superior officer which was chargeable as a violation of 
Article of War 96. Considered as such a violation, the maximum 
period of confinement authorized for the offense under the Manual 
for Courts-Martial, 1928, wassix months. 

Section 1 of the act of September 1, 1954, 68 Stat. 1142, 5 U.S.C. 
2282, provides in part: 

That there shall not be paid fo any person convicted prior to, on, or 
after the date of enactment of this Act of any of the following offenses 
described in this section, or to the survivor or beneficiary of such person so 
convicted, for any period subsequent to the date of such conviction or the 
date of enactment of this Act, whichever is later, any annuity or retired 


pay on the basis of the service of such person as an officer or employee of 
the Government: 


. * * . * © . 


(2) Any offense (not including any offense within the purview of section 13 
of title 18 of the United States Code) which is a felony under the laws of 
the United States or of the District of Columbia (A) committed in the 
exercise of his authority, influence, power, or privileges as an officer or 
employee of the Government * * * 


In 35 Comp. Gen. 302 we held that a conviction by a court-martial 
of an offense which is a felony under the definition of felony con- 
tained in 18 U.S.C. 1, and subparagraph 213d (6), Manual for Courts- 
Mertial, 1951, constituted a conviction of a felony “under the laws 
of the United States” within the meaning of section 1, clause (2), 

of the act of September 1, 1954. Under 18 U.S.C. 1, any ‘offense om, 
ishable by death or imprisonment for a term “exceeding one year” 


a felony. Subparagraph 213d(6) Manual for Courts-Martial, 1951, 
defines a felony as follows: 


Any offense of a civil nature punishable under the authority of the code by 
death or by confinement for a term exceeding one year is a felony. 


In decision of May 11, 1956, B-127022, we said that the test of 
what constitutes a felony for the purpose of 35 Comp. Gen. 302 is 
not the actual punishment imposed, but the punishment imposable, 
and that paragraph 127¢ of the Manual for Courts-Martial, 1951, 
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which sets out a table for maximum punishments for offenses in 
court-martial cases, provides an adequate method for determining 
whether an offense is punishable by confinement exceeding one year. 
Applying the principle of that decision here, it follows that, since 
the record of the court-martial trial available to us shows that the 
accused was not charged with and convicted of an offense which was 
punishable by death or confinement in excess of one year, there 
would be no vasis for a conclusion that the offense concerned comes 
within section 1, clause (2), of the act of September 1, 1954. Cf. 
38 Comp. Gen. 310, 312. 

Accordingly, you are advised that we will not object to other- 
wise proper payments of retired pay to Sergeant Lopez by reason 
of his conviction by summary court-n.artial on October 23, 1943. 


[ B-145077 J 


Civilian Personnel—Double Compensation—Forcign Post, 
Ete., Allowances—Tropical Differential 


In the absence of any indication in the legislative history of the act of July 25, 
1958, that the 25 percent tropical differential paid under section 7 of the 
act to an employee in the Canal Zone, who is also in receipt of military 
retired pay under 10 U.S.C. 3914, is to be regarded as basic compensation for 
purposes other than those specifically mentioned in section 9 of the act, the 
differential should not be included as a part of the employee’s compensation 
in the computation 2f the $10,000 timitation on civilian salary and retired 
pay imposed under the dual compensation restriction in section 212 of the 
Economy Act of 1932, 5 U.S.C. 59a. 

To Lieutenant Colonel R. H. MacPherson, Department of the Army, 


April 28, 1961: 


Your letter of January 16, 1961, forwarded here by the Assistant, 
Entitlements and Disbursements Division for the Chief of Finance, 
file FINCS-E Fuller, William P., O 488 812 (Retired), requests our 
decision as to whether payment is authorized on voucher for $55.72, 
representing a portion of retired pay withheld for the month of 
November 1960, from William P. Fuller, because of his civilian em- 
ployment with the Department of Justice in the Canal Zone. 

The record shows Mr. Fuller was retired on January 31, 1954, as a 
master sergeant under 10 U.S.C. 3914, and was advanced on the 
Army of the United States retired list to the grade of captain on 
August 2i, 1957, under 10 U.S.C. 3964, as amended. Under the 
$10,000 dual compensation limitation fixed in section 212 of the Econ- 
omy Act of June 30, 1932, as amended, 5 U.S.C. 59a, if otherwise 
applicable, Mr. Fuller is not entitled to be paid at a rate which, when 
combined with the annual rate of compensation from his civilian 
position, makes the total rate from both compensation and retired 
pay more than $10,000. However, Mr. Fuller’s compensation from 
the Department of Justice includes the 25 percent tropical differen- 
tial authorized by section 7 of the act of July 25, 1958, 72 Stat. 407, 
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to be paid to citizens of the United States who are stationed in the 
Canal Zone. By combining the basic compensation, the 25 percent 
tropical differential, and the retired pay received by Mr. Fuller the 
total rate from those sources exceeds the rate of the $10,000 limitation 
prescribed by section 212 of the Economy Act. Therefore, an amount 
in excess of that rate limitation has been withheld from Mr. Fuller’s 
retired pay. Payment of the amount withheld is now proposed to be 
made on the voucher enclosed with your letter. 

We have held that the rate of compensation mentioned in section 
212 of the Economy Act “has reference to the basic compensation of 
the civilian office.” See 26 Comp. Gen. 271, 278. Therefore, you 
desire to know whether the tropical differential should be regarded 
as a part of basic compensation fixed for his position in computing the 
maximum allowable rate of $10,000 under section 212, particularly 
since the differential allowance is combined with basic compensation 
under section 9 of the 1958 act, 72 Stat. 408, for purposes of determin- 
ing benefits related to basic compensation. 

Section 9 of the act of July 25, 1958, provides as follows: 


Sec. 9. For the purposes of determining— 

(1) amounts of insurance under the Federal Life Insurance Act of 1954, as 
amended (5 U.S.C. 2091-2103), 

(2) amounts of compensation for death or disability under the Federal 
Employees Compensation Act, as amended (5 U.S.C. 751 et seq.), 

(3) amounts of overtime pay or other premium compensation, 

(4) benefits under the Civil Service Retirement Act, as amended (5 U.S.C. 
2251-2267), 

(5) annual leave benefits, and 

(6) any other benefits which are related to basic compensation, the basic 
compensation of each employee who is a citizen of the United States shall 
include— 

(A) the rate of basic compensation for his position established in the manner 
provided by section 5 of this Act, and 

(B) the amount of the allowance and the differential determined in the manner 
provided by section 7 of this Act. 


It isevident from a reading of section 9 just quoted that unless there 
is involved here a benefit which is “related to basic compensation” 
such differential would not come within the purview of section 9 so as 
to be included as a part of basic compensation. We do not regard 
the restriction in section 212 of the Economy Act as to the amount 
of retired pay which may be received in addition to civilian compensa- 
tion as a benefit. Rather, such restriction is a detriment to the re- 
tired individual in that it deprives him of a portion of his retired pay. 

Moreover, we do not find any indication in the legislative history 
of the act of July 25, 1958, that the Canal Zone differential is to be 
regarded as part of basic compensation for purposes other than those 
specified in section 9 thereof. Therefore, we are of the opinion that 
the differential payable to employees stationed in the Canal Zone 
should not be included as a part of basic compensation in computing 
the $10,000 limitation for civilian salary and retired pay as imposed 
by section 212 of the Economy Act. 
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[B-145371] 


District of Columbia Redevelopment Land Agency—Real 
Property Transfers—Taxation 


Real property which was tax exempt when acquired by the District of Columbia 
Redevelopment Land Agency under section 13 of the District of Columbia 
Redevelopment Act of 1945, 5 D.C. Code 712, which provides that real property 
acquired by the Agency shall be tax exempt and specifies the conditions under 
which the tax exemption will commence when title to the property is trans- 
ferred from the Agency to tax exempt entities, becomes subject to taxation 
when acquired by the agency, regardless of the status of the real property 
prior to its acquisition or the tax exempt uses of the property while owned and 
operated by the Agency. 


Under section 13 of the District of Columbia Redevelopment Act of 1945, 5 D.C. 
Code 712, which provides that, when property is designated for tax exempt use, 
the tax exemption shall not commence until title has been transferred from 
the D.C. Redevelopment Land Agency, the tax exemption inures to the benefit 
of the transferee and taxable property held by the Agency does not become 
tax exempt to the Agency by reason of its intended use. 


The rule that real property in the District of Columbia which is taxable on 
July 1—the date for annual tax assessments—is taxable for the entire year is 
applicable to property of the D.C. Redevelopment Land Agency; therefore, when 
land which is taxable on July 1 is transferred by the Agency to a tax exempt 
entity, the tax exempt benefit inures to the transferee and the Agency is not 
entitled to a partial rebate of taxes. 


a the District of Columbia Redevelopment Land Agency, May 2, 
961: 


By letter of March 17, 1961, you requested our opinion with respect 
to two matters involving interpretation of section 13 of the District of 
Columbia Redevelopment Act of 1945, 60 Stat. 799, 5 D.C. Code, 1951 
Ed.,712. Section 13 provides as follows: 


See. 13. Nothing contained in this Act shall be construed to authorize or 
require the exemption of any real property from taxation. No real property 
acquired by the Agency under this Act shall be exempt from taxation by 
reason of such acquisition or by reason of the holding thereof by the Agency; 
and, in the case of any piece of real property, which, under the project area 
redevelopment plan, is designated to be used for Federal or District or other 
tax-exempt uses, the exemption of such real property from taxation granted 
by or in the Act entitled “An Act to define the real property exempt from 
taxation in the District of Columbia (Public Law 846, Seventy-seventh Con- 
gress),” or other statute, shall not commence until title thereto shall have been 
transferred from the Agency to the United States or the District of Columbia or 
to a Federal or District public agency as provided in section 7 of this Act or 
sold or leased to a public redevelopment company or other public corporation 
or tax-exempt agency and may thereby become exempt from taxation by reason 
of the provisions of statutes other than this present Act; the intention being 
that ownership or operation by the Agency in the exercise of its power under 
this present Act shall not, in and of itself, produce tax exemption. 


The following specific questions are presented for our consideration : 

1. Does property acquired by the Redevelopment Land Agency 
become subject to taxation solely by reason of its acquisition by the 
Agency, notwithstanding the fact that prior to such acquisition it 
was tax-exempt ? 
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2. Does the exemption from taxation with respect to land trans- 
ferred by the Agency to tax-exempt entities commence upon the 
transfer itself or at the beginning of the succeeding tax year? 

You point out that the first question pertains principally to land 
acquired by the Agency from the Federal or District Governments and 
the second question to land transferred by the Agency to the Federal 
or District Governments or other tax-exempt organizations. You 
state further that these questions have been a source of disagreement 
between your agency and the District of Columbia for several years. 

In the absence of clarification in the legislative history of the act, 
the District, following the well-recognized principle in tax exemption 
matters—that exemptions from taxation are strictly construed—is of 
the opinion that question numbered 1 must be answered in the affirma- 
tive and, with respect to question numbered 2, that exemption com- 
mences at the beginning of the succeeding tax year. The reasons for 
these conclusions are set forth in various documents which you en- 
closed with your letter. 

The general rule that exemptions from taxation are strictly con- 
strued does not appear to be for application here. But for the pro- 
visions of section 13, the District of Columbia Redevelopment Land 
Agency, whether it be considered a Federal or District of Columbia 
agency, would be entitled to tax exemption for property held by it. 
See 47 D.C. Code, 1951 Ed., 801 (a) a and b. Thus, it would appear 
more appropriate to argue that rather than to construe an exemption 
strictly there is involved the necessity for construing strictly the 
waiver from that exemption contained in section 13 of the act. See 
King & Boozer v. State, 3 So. 2d 572, 581 (1941), and cases cited 
therein. 

However, irrespective of whether it is the exemption or the waiver 
thereof which is to be accorded a strict construction, we believe the 
statute in question is sufficiently clear to permit oi only one reasonable 
conclusion with respect to the questions presented. 


Nothing contained in this Act shall be construed to authorize or require the 
exemption of any real property from taxation. 


This initial sentence of section 13 simply means that regardless of 
the language of the act or any implications that may be drawn there- 
from, no part of the act shall be construed as giving the Agency a tax 
exempt status. The first part of the second sentence—‘No real prop- 
erty acquired by the Agency under this Act shall be exempt from 
taxation by reason of such acquisition or by reason of the holding 
thereof by the Agency”—would seem to mean that regardless of the 
status of the Agency, that is whether it be considered a Federal or 
District of Columbia agency and therefore ordinarily exempt from 
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taxation, such acquisition or holding in such capacity would not render 
the real property tax exempt. Finally, there is for consideration the 
last expression contained in section 13—“the intention being that 
ownership or operation by the Agency in the exercise of its power 
under this present Act shall not, in and of itself, produce tax 
exemption.” 

The language immediately preceding such expression deals with the 
question of what Agency property will be tax exempt and when it will 
be so exempt. It recognizes that certain real property acquired or 
held by the Agency may be designated under the project area re- 
development plan to be used for Federal or District or other tax 
exemy*, uses and provides that exemption of such property from 
taxation will commence upon transfer of title to tax exempt entities. 
That is to say, the ownership or operation by the Agency of real prop- 
erty designated for tax exempt uses would not in and of itself render 
such property tax exempt but would require actual transfer of title 
from the Agency to the tax exempt entity to so render it. 

It thus appears that the status of the real property prior to its 
acquisition by the Agency is not determinative in the matter. The 
first question is answered accordingly. 

With respect to the second question raised, section 13, as indicated 
above, provides that where property is designated, under the project 
area redevelopment plan, for tax exempt use, the exemption from tax- 
ation for such property “shall not commence until title thereto shall 
have been transferred from the Agency * * *.” Clearly, any tax 
exemption under this provision inures to the benefit of the transferee 
of the property and does not in any way affect the Agency regarding 
the tax status of the property transferred. The sole purpose for 
providing as to when tax exemption shall commence was, apparently, 
to make clear that taxable property held by the Agency was not to 
become tax exempt to the Agency by reason of its intended use. Thus 
the Agency is in the same position as any other taxpayer so far as 
concerns the transfer of taxable property to a tax exempt organization. 

The import of the question as to the date upon which tax exemption 
commences lies in whether the Agency is to be entitled to partial 
refunds of taxes paid for a full year when the property involved is 
transferred to a tax exempt organization during the course of that 
tax year. Tax assessments of real property in the District of Columbia 
are made annually on July 1, 47 D.C. Code, 1951 Ed., 101; zd. 702. 
If property is exempt on that day it is exempt for the entire year; and, 
conversely, if property is taxable on that date, it is taxable for the 
entire year. See Congregational Home of District of Columbia v. 
District of Columbia, 202 F. 2d 808 (1953). Cf. District of Columbia 
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v. General Federation of Women’s Clubs, Incorporated, 249 F. 2d 503 
(1957) ; and United States v. Alabama, 313 U.S. 274 (1941). For 
the reasons stated above, this rule applies to the District of Columbia 
Redevelopment Land Agency. 

The second question presented is answered accordingly, and the 
Agency is not entitled to a partial rebate of taxes paid on property 
transferred during the course of a tax year to a tax exempt 
organization. 

A copy of this letter is being sent to the Board of Commissioners 
of the District of Columbia. 


[B-145318] 


Housing—Capehart Housing Projects—Mortgage Limita- 
tion—Effect as Cost Limitation 


The limitation on the mortgage obligation per family housing unit under the 
Capehart housing program, 12 U.S.C. 1748b(b) (3), must, in view of the legis- 
lative history, be regarded as a maximum cost limitation per housing unit so that 
additional costs, such as costs due to change orders, delays beyond the con- 
tractor’s control, and disputes resolved in favor of the contractor, which would 
cause the statutory limitation to be exceeded may not be paid from appropriated 
funds authorized under section 407 of the Housing Amendments of 1955, 42 
U.S.C. 1594d, which funds are available to amortize the principal amount of 
the mortgage. 


To the Secretary of the Air Force, May 3, 1961: 

By letter of March 9, 1961, your Deputy Special Assistant for In- 
stallations asks our decision concerning the use of appropriated funds 
to pay certain claims arising under so-called Capehart housing 
contracts. 

Before restating the facts in the case presented for decision it 
appears appropriate to first set forth a brief description of the Cape- 
hart program. 

The program originated in legislation contained in Title IV of 
the Housing Amendments of 1955, 69 Stat. 646, 12 U.S.C. 1748a- 
1748g, which, among other things, revised Title VIII of the National 
Housing Act. This program provides for the construction of housing 
for members of the armed services. The successful bidder for a 
housing project is required to provide for financing the construction 
costs of the project and upon completion thereof is reimbursed from 
the proceeds of a mortgage placed thereon and insured by the Federal 
Housing Administration. This mortgage is paid off by the military 
departments over a period of not to exceed 30 years from appro- 
priations made for quarters allowances of military personnel. 

In order to facilitate the raising of funds from private lenders, 
the transactions are handled through a separate mortgagor-builder 
corporation for each project. This corporation leases the land from 
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the military, is the owner of the leasehold interest in land and facilities 
constructed thereon, and is the mortgagor. When the project is com- 
pleted the military department takes over the capital stock of the 
corporation and guarantees payment of the mortgage debt of the 
corporation. 

Section 803 of Title VIII, 12 U.S.C. 1748b(b) (3) (B), as revised 
by the Housing Amendments of 1955 originally provided that the 
mortgage shall involve a principal obligation in an amount not in 
excess of an average of $13,500 per family unit. This section sub- 
sequently was amended by section 505 of the Housing Act of 1956, 
70 Stat. 1109, 12 U.S.C. 1748b(b) (3) (B), whereby the amount was 
raised to $16,500. At this point it may be pertinent also to note that 
a provision was added to this section 803 by section 507(C) of the 
Military Construction Act of 1960, 74 Stat. 186, 12 U.S.C. 1748b(b) 
(3) (B), which limited the cost of any single housing unit to $19,800. 

Consequently the present pertinent provision of law relating to 
the amount of the mortgage reads (quoting from 12 U.S.C., Supp. 
II, 1748b(b) (3) ) as follows: 


The mortgage shall involve a principal obligation in an amount— 
& * 



















































(B) not to exceed an average of $16,500 per family unit for such part of 
such property or project (including ranges, refrigerators, shades, screens, and 
fixtures) as may be attributable to dwelling use: Provided, That the replacement 
cost of the property or project as determined by the Commissioner, including 
the estimated value of any usable utilities within the boundaries of the property 
or project where owned by the United States and not provided for out of the 
proceeds of the mortgage, shall not exceed an average of $16,500 per family 
unit: Provided further, That should the financing of housing to be constructed 
pursuant to a single invitation for bids be accomplished by two or more mort- 
gages, the principal obligation of any single mortgage may exceed an average 
of $16,500 per family unit if the sum of the principal obligations of all mort- 
gages for such housing does not exceed an average of $16,500 per family unit: 
And provided further, That subject to the limitations of this paragraph no 
family unit included in any mortgaged property shall be contracted for after 
June 8, 1960 if the cost of such unit exceeds $19,800 * * * 


Sections 403 through 409 of Title IV of the Housing Amendments 
of 1955, 42 U.S.C. 1594(a) through 1594e(a) and (b), while not 
made a part of the revised Title VIII of the National Housing Act, 
contain provisions relative to the operation and administration of 
the housing program within the military services. Pertinent to the 
matter presented for decision the Deputy Special Assistant for 
Installations invites attention to section 407, 42 U.S.C. 1594d(a) 
and (b), which provides as follows: 


Sec. 407. (a) There are hereby authorized to be appropriated such sums as 
may be necessary to carry out the provisions of sections 403 through 406 of 
this Act. 

(b) Any funds heretofore or hereafter authorized to be expended by any 
of the military departments or the Coast Guard for the payment of allowances 
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for quarters for military personnel may be used for the purposes specified 
in subsection (a) above. 


In the specific case presented for consideration Anthony P. Miller, 
Inc., entered into a contract for the construction of a 250 unit Cape- 
hart housing project at Niagara Falls Municipal Airport, for an 
amount $23,000 less than the statutory mortgage limit of an average 
of $16,500 per unit. Due to change orders processed during the 
construction period and because of delays beyond the contractor’s 
control, the principal obligation of the mortgage had been increased 
by the time of final closing to a sum only $15 less than the statutory 
maximum. Also pending at the time of closing were several disputes 
between the contractor and the contracting officer which at that time 
had not been disposed of by the Armed Services Board of Contract 
Appeals. These disputes subsequently were resolved in favor of the 
contractor. 

While there has been a “final closing” so as to preclude the inclu- 
sion of these amounts in the principal obligation of the mortgage, it 
is clear that such amounts could not otherwise have been included 
therein since to do so would cause the statutory limitation of $16,500 
per unit to be exceeded. Thus question arises whether such amounts 
now may be paid from appropriated funds referred to in section 407 
of the Housing Amendments of 1955. 

As indicated in the letter from the Deputy Special Assistant for 
Installations the use of appropriated funds to supplement mortgage 
proceeds has been informally discussed at several meetings with rep- 
resentatives of the General Accounting Office and the Department 
of Defense. While no agreement was reached concerning the use 
of appropriated funds in a situation such as that now considered, 
our representatives did agree that appropriated funds could be used 
in certain instances to pay claims resolved in favor of the contractor 
after “final closing” and where to do so would not exceed an average 
price of $16,500 per unit. It was also agreed that costs of a contract 
terminated for the convenience of the Government could be paid from 
appropriated funds where a project was canceled because the in- 
stallation at which the housing was to be built had been closed down. 

Inasmuch as the limitation of $16,500 per unit appeared to be a 
limitation on the cost of the housing and since the apprcpriation used 
to pay the claims in the cases mentioned above is the same appropria- 
tion that ‘vould otherwise be used to amortize the principal amount 
of the mortgage, it was felt that the use of appropriated funds in 
those cases would not do violence to the intent of the Congress in 
the matter particularly since the cost remained less than an average 
of $16,500 per unit. 


In support of the view that appropriated funds may properly be 
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used to pay the instant and similar claims, the Deputy Special As- 
sistant for Installations refers to that part of the National Housing 
Act which contains the limitation on the principal amount of the mort- 
gage and states that: 


With the exception of its final proviso, which directly limits the cost of in- 
dividual family units, this Section of the National Housing Act is, on its face, 
simply a limitation on the dollar amount of the mortgage loans used to finance 
the construction of Capehart projects. Since the compensation of a contractor 
who builds a Capehart project normally comes solely from mortgage proceeds, 
the limitation on the mortgage has the practical effect of limiting the cost of the 
housing itself. (In the legislative history of the statute, indeed, the per-unit 
dollar limitation is sometimes referred to as a “cost” limitation—see, for ex- 
ample, Senate Report No. 2005, p. 30; House Report No. 2363, p. 40; and House 
Report No. 2958, p. 28, all of which were issued during the second session of the 
84th Congress in connection with the Housing Act of 1956.) 


He then refers to section 407 of Title IV of the Housing Amend- 
ments of 1955 and states that : 


* * * The statute fails to specify clearly the situations in which appropriated 
funds may or may not be used under Section 407, and it is this circumstance 
which gives rise to our present uncertainty. The over-all statutory scheme does 
suggest to us, however, that Congress expected the military to design projects 
that a builder could reasonably plan to construct for an amount within the 
statutory mortgage limit; to award contracts in an amount not exceeding that 
limit ; to arrange for the builder to be paid from mortgage proceeds; and to pay 
valid claims under the contract with appropriated funds if mortgage proceeds 
should subsequently become unavailable for some reason. If this analysis is 
correct, it may not be without significance that the statute itself makes the 
$16,500 limitation applicable only to the mortgage and not to the appropriated 
funds available under Section 407. 


* * * + * * am 


It is our belief that Congress might well have intended the authority con- 
tained in Section 407 to be exercised in a situation such as this to satisfy the 
eligible builder’s claims from appropriated funds, notwithstanding the fact that 
additional mortgage money could not have been borrowed for this purpose 
without exceeding the statutory mortgage limit. Had Congress intended the 
limitation on the size of the mortgage to govern the use of appropriated funds 
in cases like these, it would have been a simple matter to provide in the statute 
that the total amount of mortgage proceeds and appropriated funds paid to any 
eligible builder in respect of a single project should not exceed an average of 
$16,500 per unit; and had Congress intended that the eligible builder always 
be paid solely from mortgage proceeds (the builder’s total compensation thereby 
automatically being limited by the mortgage ceiling), Section 407 could simply 
have been omitted. The fact that the statute does authorize the use of appro- 
priated funds and does not expressly limit the expenditure of such funds in the 
way that the mortgage itself is limited strongly suggests to us that special cir- 
cumstances might warrant payment of an eligible builder from appropriated 
funds in an amount over and above the maximum insurable mortgage amount. 
If we are correct in so thinking, we have no doubt that payment of the amounts 
to which Anthony P. Miller has been foun¢ to be entitled in the instant cases 
would be justified. 


We must agree that the statute is not entirely clear as to the situa- 
tions in which appropriated funds may be used under section 407. 
We think, however, that the statute as well as its legislative history 
clearly requires that the $16,500 limitation on the principal amount 
of the mortgage obligation be considered as an average cost limitation 
per unit. This view not only is reflected in the Congressional reports 
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cited in the above-quoted portion of the letter but in numerous other 
discussions regarding this limitation. See particularly pages 417 and 
418 of the Senate Hearings on the Housing Act of 1955 wherein there 
appear the following statements by Senator Lehman: 


* * © if I understand the bill correctly, bids are taken on a competitive basis. 
The bid is awarded to the lowest responsible bidder. That is, of course, done at 


present. Then if the building gets constructed, mortgages in the face amount of 
the bid are issued. 


In reply thereto Senator Capehart stated that— 


The mortgage will always be the exact amount that the Government paid for 
building the project. Period. It will be no more and no loss. The contracts 
would be awarded to the lowest responsible bidder. 


Also, when this proposed provision of the Housing Amendments of 
1955 was explained on the floor of the Senate, Senator Sparkman, 
Chairman of the Subcommittee on Housing, stated that— 


Contracts would be awarded to builders who submit the lowest acceptable bids 
on the basis of FHA-approved plans and specifications. The builder would 


finance the construction of the housing through mortgage borrowings insured by 
the FHA. 


See 101 Cong. Ree, 7724. 

That the Defense Department also considered the limitation to be a 
limitation on the cost of the housing rather than a mere limitation on 
the amount of the mortgage is evident from statements made by Mr. 
Arrington, Chief, Family Housing Division, Office of the Secretary 
of Defense for Properties and Installations, during the Hearings 
before the Committee on Banking and Currency, House of Repre- 
sentatives, 84th Congress, on the Housing Act of 1956. See for 
example page 174 of those Hearings where he stated that— 


Further, with respect to average costs per unit, the Department of Defense 
believes that increases such as proposed in H.R. 10157 are necessary in order to 
provide title VIII units which are more nearly comparable to units built with 
appropriated funds. It is apparent that title VIII quarters under a $13,500 
ceiling will not be comparable to those built with appropriated funds. The 
reason for this is that the title VIII limit covers all onsite expenses, such as 
utilities, streets, sidewalks, etc., whereas the unit cost limitations applicable to 
the military construction program apply only to the structure to the 5-foot line, 
and additional funds are used to cover site improvement costs. Recent ex- 
perience on appropriated funds construction shows that total costs have been 
averaging in the vicinity of $16,000 to $16,500 per unit. Moreover, there is a 
continued general increase in construction costs applicable to both programs. 


And on pages 182 and 183 there is reported the conversation between 
Mr. Arrington and Mr. Rains, as follows: 


Mr. Rarns. I have very serious doubt about that recommendation. 

Now, on page 12, at the bottom of the page, you make the recommendation 
that $15,000 average cost per unit be applied to a servicewide basis. sAnd you 
ask for the average cost set at $16,500. 

First of all, let me ask you, will the quarters allowances amortize on a 25-year 
basis a $16,500 cost? 

Mr. ARRINGTON. Yes sir. 

Mr. Ratns. All right. 
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Then with a $15,000 average cost, wouldn’t that be extremely—almost im- 
possible to administer, that kind of a requirement, where you would have an 
average servicewide cost basis of $15,000? 

Mr. ARRINGTON. It will impose difficulties in administration, but we consider 
it to be feasible, sir. 


Mr. Rarns. Is that $15,000 average unit cost—I haven’t had the opportunity 
to check it—is that the same bill, the one they have reported, or not? 

See also similar statements made by the Acting Assistant Secretary 
of Defense (Properties and Installations) reported on pages 199 and 
200 of the Hearings on the Housing Amendments of 1956 before a 
Subcommittee of the Senate Committee on Banking and Currency. 

While we believe the statutory language involved clearly suggests 
that the average cost per housing unit shall not exceed $16,500, the 
numerous references in its legislative history to the limitation as being 
a “cost limitation” and statements to the effect that the housing would 
be financed through mortgage borrowings, leaves, at least in our minds, 
no room for doubt in the matter. Consequently, and notwithstanding 
that there may be some question as to those costs which may be paid 
from appropriated funds, we see no proper basis on which we could 
authorize the use of appropriated funds to augment the proceeds of 
the mortgage in a case where to do so would exceed an average 
of $16,500 per unit. 

The facts considered herein are somewhat analogous to those giving 
rise to the introduction of H.R. 13044, 86th Congress, proposing 
an appropriation for the payment of $45,500 to the Sulzbach Con- 
struction Company covering additional amounts claimed for work 
performed under a contract for site preparation and construction of 
offsite utilities for a Capehart project at Sioux City Air Force Base, 
Iowa. The 86th Congress took no action on the bill. 

That case involved section 505 of Public Law 155, 82d Congress, 
65 Stat. 365, 12 U.S.C. 1748i, which provides that expenditure of 
appropriated funds for the acquisition of land, installation of out- 
side utilities and site preparation for this kind of project may not 
exceed $1,500 per housing unit. 

In the course of performance under the contract the contractor, 
because conditions were other than as anticipated by the parties, was 
required to perform additional work for which the Armed Services 
Board of Contract Appeals found that the contractor was entitled 
to $73,000. However, since payment of that amount would have 
exceeded $1,500 per unit the contractor was paid administratively 
the sum of only $27,000 representing the difference between the statu- 
tory ceiling and the amount subject to such ceiling theretofore 
expended. 

We believe that the same reasons for the administrative disallow- 
ance of the excess portion of that claim are equally applicable to 
claims of the nature considered herein. 
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[B-145684] 


Civilian Personnel—Dual Offices—Retired Military Mem- 
ber—Appointment as Acting Postmaster 


A Marine Corps officer retired for length of service under 10 U.S.C. 6323, who 
is appointed by the Postmaster General as an acting postmaster to a vacant 
postmaster position in a first-class post office for a period not to exceed six 
months, has a temporary position which is one created for a limited period for 
the accomplishment of a particular purpose and which will cease upon the 
accomplishment of the purpose—the appointment of a postmaster by the 
President by and with the advice and consent of the Senate—and the holding of 
such temporary position, as distinguished from a temporary appointment, is 
not the holding of an office under the act of July 31, 1894, 5 U.S.C. 62, which 
precludes any officer who receives salary or annual compensation which amounts 
to $2,500 from being appointed to another office to which compensation is 
attached. 


To the Postmaster General, May 3, 1961: 


Your letter of April 21, 1961, reference 800, requests our decision 
whether the appointment and employment of Brigadier General Hoyt 
McMillan, United States Marine Corps, Retired, as Acting Post- 
master, at Conway, South Carolina, a first-class post office, is within 
the statutory prohibition of 5 U.S.C. 62. 

The act of July 31, 1894, as amended, 5 U.S.C. 62, provides as 
follows: 

No person who holds an office the salary or annual compensation attached 
to which amounts to the sum of two thousand five hundred dollars shall be 
appointed to or hold any other office to which compensation is attached unless 
specially authorized thereto by law; but this shall not apply to retired officers 
of the Army, Navy, Air Force, Marine Corps, or Coast Guard whenever they 
may be elected to public office or whenever the President shall appoint them to 
office by and with the advice and consent of the Senate. Retired enlisted men 
of the Army, Navy, Air Force, Marine Corps, or Coast Guard retired for any 
cause, and retired officers of the Army, Navy, Air Force, Marine Corps, or Coast 
Guard who have been retired for injuries received in battle or for injuries or 


incapacity incurred in line of duty shall not, within the meaning of this section, 
be construed to hold or to have held an office during such retirement. 


The information furnished shows that General McMillan was a 
regular Marine Corps officer, who retired for length of service on 
February 1, 1958, under the provisions of 10 U.S.C. 6323. His retire- 
ment pay is $5,476.68 per annum. On March 31, 1961, he was ap- 
pointed as Acting Postmaster at Conway, South Carolina, under 
authority of 39 U.S.C. 3315, at PFS level 10, $6,870 per annum. 

39 U.S.C. 3311 provides that the President, by and with the advice 
and consent of the Senate, shall appoint postmasters at first-class 
post offices. That would constitute one of the exceptions mentioned 
in the act of July 31, 1894, as amended. However, 39 U.S.C. 3315, 
so far as pertinent here, provides that when the office of a postmaster 
in a first-class post office becomes vacant, the appointment of a regular 
postmaster shall be made without delay. In the interim the Post- 
master General may appoint an acting postmaster for a period not 
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to exceed six months unless the Postmaster General extends the period 
of service with the permission of the Civil Service Commission. The 
appointment of an acting postmaster by the Postmaster General is 
not one of the exceptions mentioned in the act of July 31, 1894, as 
amended. You say, however, that the “Acting Postmaster” is a 
temporary position created solely for a particular purpose of filling 
a vacancy for a limited period and that such position ceases to exist 
upon Senate confirmation of the Presidential nominee. Under our 
decision a person having a temporary appointment to a continuing 
position must be considered as holding an office within the purview 
of the act of July 31, 1894, as amended. It is only those temporary 
positions, as distinguished from temporary appointments, which are 
created for a limited period for the accomplishment of a particular 
purpose and which cease to exist upon the accomplishment of the 
stated objective, that we hold do not constitute an office within the 
purview of the act. See 36 Comp. Gen. 655, 656, referred to in your 
letter, and the cases cited therein. 

We concur in your view that the Acting Postmaster holds a “tem- 
porary position” within the stated exception to the act. Therefore, 
the question presented is answered in the negative. 


[B-145085] 


Federal Aid Payments to the States—Prior to Availability 


In the absence of express authority for the use of Federal aid funds to dis- 
charge retroactively obligations incurred by the States for fish and wildlife 
restoration projects prior to the availability of such funds, Federal aid funds 
provided under the Pittman-Robertson and Dingell-Johnson Acts, 16 U.S.C. 669— 
669i and id. 777-777k, are not available for payments to the States in satisfaction 
of obligations or expenditures made by the States for land purchases for restora- 
tion projects, prior to the availability of such funds, notwithstanding that the 
Government’s liability to a State for reimbursement would be contingent upon 
the future availability of the funds. 


To the Secretary of the Interior, May 5, 1961: 

Reference is made to letter of February 13, 1961, with enclosures, 
from the Administrative Assistant Secretary of the Interior, re- 
questing our decision as to the use of Federal aid funds provided 
under the Pittman-Robertson and Dingell-Johnson Acts to share 
in the costs of project lands acquired by the States prior to the avail- 
ability of the funds for that purpose. 

The act of September 2, 1937, 50 Stat. 917, as amended, 16 U.S.C. 
669-6691, commonly referred to as the Pittman-Robertson act, pro- 
vides for Federal aid to States in connection with wildlife restoration 
projects, by the use of funds derived from the Federal tax on firearms, 
shells and cartridges. Section 3 of the act, 16 U.S.C. 669b, authorized 
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setting apart in the Treasury, as a special fund, the revenues thus 
derived, and moneys appropriated therefrom for such purposes by 
the permanent indefinite appropriation contained in the General 
Appropriation Act, 1951, 64 Stat. 595, 693, are authorized to be ap- 
portioned for the use of the States according to the formula and in 
the manner prescribed in sections 4 and 5, 16 U.S.C. 669c and d. 

The act of August 9, 1950, 64 Stat. 430, 16 U.S.C. 777-777k, known 
as the Dingell-Johnson act, provides for Federal aid to States in fish 
restoration and management projects through the use of funds derived 
from the Federal tax on fishing rods, creels, reels, etc. Section 3 
thereof, 16 U.S.C. 777b, authorized to be appropriated an amount 
«qual to the revenues thus derived, and moneys appropriated for such 
purposes by the permanent appropriation contained in the Interior 
Department Appropriation Act, 1952, 65 Stat. 248, 262, are authorized 
to be apportioned for the use of the States according to the formula 
and in the manner prescribed in sections 4 and 5, 16 U.S.C. 777c and d. 

Section 6 of each act, 16 U.S.C. 669e and 777e, prescribes the condi- 
tions under which the Secretary of the Interior is authorized to 
approve fish and wildlife restoration projects, and for making pay- 
ments to the States of the amounts set aside therefor. The section 
as contained in 50 Stat. 918, which is quoted in the letter, provides 
in pertinent part as follows: 


Any State desiring to avail itself of the benefits of this Act shall by its State 
fish and game department submit to the Secretary of Interior full and detailed 
statements of any wildlife-restoration project proposed for that State. If the 
Secretary of Interior finds that such project meets with the standards set up by 
him and approves said project, the State fish and game department shall furnish 
to him such surveys, plans, specifications, and estimates therefor as he may re- 
quire: Provided, however, That the Secretary of Interior shall approve only 
such projects as may be substantial in character and design and the expendi- 
ture of funds hereby authorized shall be applied only to such approved projects 
and if otherwise applied they shall be replaced by the State before it may par- 
ticipate in any further apportionment under this Act. * * * If the Secretary of 
Interior approves the plans, specifications, and estimates for the project, he shall 
notify the State fish and game department and immediately certify the fact to 
the Secretary of the Treasury. The Secretary of the Treasury shall thereupon 
set aside so much of said fund as represents the share of the United States pay- 
able under this Act on account of such project, which sum so set aside shall 
not exceed 75 per centum of the total estimated cost thereof. No payment of 
any money apportioned under this Act shall be made on any project until such 
statement of the project and the plans, specifications, and estimates thereof 
shall have been submitted to and approved by the Secretary of Interior. 


The Administrative Assistant Secretary points out that, since the 
inception of both Federal aid programs, one of the most important and 
necessary activities carried on by the cooperating States and terri- 
tories has been the acquisition of lands. He states that under present 
departmental policies and procedures a State may be reimbursed for 
lands purchased by it prior to the date of approval of plans, specifica- 
tions, and estimates, if (1) the lands are included within the area de- 
scribed in a previously approved preliminary project statement; (2) 
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the purchase prices are within the appraised values established by the 
Department; and (3) the State has sufficient unobligated Federal aid 
funds to cover the Federal share of project costs at the time of pur- 
chase. The problem in connection with land acquisitions for restora- 
tion projects is said to arise as follows: 


Many States are encountering difficulty in acquiring desirable lands within 
approved project boundaries at low cost to the program. In part, at least, this 
has been due to the requirement that unobligated Federal Aid funds be available 
to the States to cover the Federal share at the time the lands are acquired by the 
States with State funds. For example, in the last quarter of Fiscal Year 1960, 
16 of the 50 States had exhausted their Federal Aid in Wildlife Restoration 
funds. During the same period, 15 States had exhausted their Federal Aid in 
Fish Restoration funds and a similar situation was apparent in the last quarter 
of Fiscal Year 1959. Consequently, under our present procedures these States 
must suspend their land acquisition programs, with the result in some instances 
in loss of opportunities to purchase key tracts at lower costs to the programs 
than might otherwise be the case. The Department and the cooperating State 
fish and game agencies charged with the task of conserving our fish and wildlife 
resources believe that the States should be permitted to conduct more orderly 
land acquisition activities than is now possible under present procedures and 
requirements. 


To overcome this problem and permit more efficient utilization of 
State and Federal funds for land acquisitions, it is proposed that the 
departmental procedures and policies be revised to authorize reim- 
bursement, at the discretion of the Secretary, to a State for lands ac- 
quired prior to the submission of plans, specifications and estimates 
but after approval of the preliminary project statement subject to the 
conditions that (1) the lands are within the area described in the pre- 
viously approved preliminary project statement; (2) the acquisition 
prices are within appraised values or are otherwise acceptable to the 
Department; (3) the plans, specifications and estimates covering the 
acquired lands are received by the Department within one full year 
from the date the lands are acquired; and (4) Federal aid funds be- 
come available for reimbursement at date of approval. The Adminis- 
trative Assistant Secretary explains it would be made clear in the ap- 
propriate project documents that the United States would be under no 
obligation to reimburse the State for land acquired prior to the avail- 
ability of Federal aid funds, and that any such reimbursement shall 
be discretionary with the Secretary and subject to his determination 
that they can be used for project purposes. 

The effect of the proposed change in procedures is to permit pay- 
ment for land acquired by a State with its own funds, in connection 
with a restoration project, in advance of an apportionment to it and 
prior to Federal funds becoming available for such purposes. Such 
a payment would discharge retroactively an obligation incurred by the 
State prior to the availability and obligation of Federal funds 
therefor. 

Both of the acts under consideration set forth in detail the pro- 
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cedures to be followed in apportioning Federal funds for the use 
of the States and the manner in which they may avail themselves of 
the benefit thereof. That is, after funds have been apportioned to a 
State and after the State has complied with the terms and conditions 
specified in the act, the approval by the Secretary of the Interior of 
the plans, specifications and estimates of a restoration project obli- 
gates the funds so apportioned, and such funds remain available 
until expended for payment to the State in satisfaction of the Gov- 
ernment’s agreement to bear a share, as specified in the act, of the 
total cost of the project. 

In these circumstances, it reasonably appears that the Congress 
did not intend or contemplate that the Federal aid funds would be 
applied to restoration projects other than those initiated by the States 
with approval of the Secretary of the Interior under an apportion- 
ment for use prospectively. And the fact that it is proposed, under 
the revised procedures, to condition the Government’s liability to a 
State for reimbursement of land purchases contingent on the future 
availability of funds therefor may not be considered as legal justifi- 
cation to warrant adoption of such procedures. 

Accordingly, we conclude that, in the absence of express authority 
of law, Federal aid funds provided under the Pittman-Robertson 
and Dingell-Johnson acts are not available for payments to the 
States in satisfaction of obligations or expenditures made by the 
States for land purchases, incident to fish and wildlife restoration 
projects, prior to the availability of such funds. 


[B-145441] 


Military Personnel—Sea Duty Pay—Vessel Overhaul Pe- 
riods—Time Limitation 


For purposes of crediting Navy enlisted members with special sea duty pay 
during periods when messing or berthing facilities, or both, are temporarily 
out of operation for vessel alteration and repair under section 2(a) (1) (ii) of 
Executive Order No. 10821, vessel repair and alteration periods not in excess 
of 90 days may be considered temporary; however, when alterations and 
repairs will close the messing or berthing facilities aboard a vessel, so that 
enlisted members will have to be messed or berthed ashore for a continuous 
period in excess of 90 days, such period may not be considered temporary and 
no special sea duty pay for any part of the time may be allowed. 


Navy enlisted members who were being berthed and subsisted ashore while 
their vessel was undergoing a seven-month overhaul (Mark II FRAM) program 
and who were receiving sea duty pay, under Executive Order No. 10821 for 
vessel alteration periods during which messing or berthing facilities are tem- 
porarily out of operation, when an administrative determination was made on 
July 28, 1960, that sea duty pay in such extended overhaul cases should termi- 
nate when the general mess on the vessel ceases operation, may have their sea 
duty credits adjusted from July 28, 1960, without any retroactive checkage, in 
the absence of any definition of the term “temporarily” in the Executive order 
or any specific limitation on time for sea duty pay in such cases. 
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To the Secretary of the Navy, May 10, 1961: 


Reference is made to your letter of March 24, 1961, requesting 
decision concerning the propriety of payment of sea duty pay to 
certain enlisted members of the naval service in the circumstances set 
forth below. Your request was assigned Submission No. SS-N-562 
by the Department of Defense Military Pay and Allowance 
Committee. 

You state that a problem concerning entitlement of enlisted mem- 
bers to special pay for sea duty has arisen in connection with the 
Navy’s Fleet Rehabilitation and Modernization Program (FRAM). 
During the FRAM program ships are scheduled for extended periods 
of shipyard overhaul. Accomplishment of the program requires the 
ships involved to spend seven months in the shipyards for the Mark II 
FRAM conversion (extended overhaul) and twelve months for the 
MARK I FRAM conversion (major conversion). MARK I FRAM 
ships are placed “In Commission, In Reserve” upon commencement 
of conversion periods and resume “Active, In Commission” status one 
month prior to the scheduled completion dates. MARK II FRAM 
ships remain “Active, In Commission” during the assigned overhaul 
periods. 

The particular sea duty pay problem to which you refer involves 
a group of naval enlisted members who were attached to ships that 
were placed in the MARK II FRAM program. During the MARK 
II FRAM overhaul periods the messes aboard these ships ceased 
operations and the enlisted members concerned were subsisted in the 
shipyard’s messing facilities ashore. They were also berthed ashore 
due to work in progress in the berthing areas on the ships. It ap- 
pears that the enlisted members involved were paid special pay for 
“sea duty” as prescribed in section 206 of the Career Compensation 
Act of 1949, 63 Stat. 811, 37 U.S.C. 237, on the basis that such pay- 
ment was authorized by the provisions of section 2, Executive Order 
No. 10168, October 11, 1950, as amended by Executive Order No. 10821, 
May 20, 1959. However, upon submission of the question in April 
1960 to the Comptroller of the Navy, the Commander Destroyer 
Force, U.S. Atlantic Fleet, was advised in letter dated June 13, 1960, 
as follows: 


Basically, the entitlement to special pay for sea duty involves duty on board 
a self-propelled vessel in an active status, in commission or in service, and 
equipped with berthing and messing facilities. In this connection, the Comp- 
troller General of the United States has held in [36 Comp. Gen. 372] that the 
basic statute does not intend that. pay for sea duty shall be paid to individuals 
in a duty status which does not require service either at sea or under conditions 
peculiar to service at sea, even though attached to a vessel. [Information 
furnished] indicates that berthing and messing facilities of MARK II ships will 
be out of operation for an extended period of time and that members will be 
berthed and messed ashore. In view of [36 Comp. Gen. 372] such conditions 
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could not be considered temporary within the meaning of [Executive Order 10168 
as amended by Executive Order 10821]. 

Therefore, entitlement to special pay for sea duty of members assigned to 
ships undergoing shipyard overhaul in connection with the MARK II Fleet 
Rehabilitation and Modernization Program should be terminated effective with 
the date the general mess ceases operation. Entitlement would commence again 
upon reactivation of the general mess. The entitlement to special pay for sea 
duty for members aboard MARK I Fleet Rehabilitation and Modernization Ships 
would automatically terminate when the ship is placed in a “In Commission, 
In Reserve,” status as the ship would no longer be in an active status. 


The Commander Destroyer Force, U.S. Atlantic Fleet promulgated 
the determination of the Comptroller of the Navy on July 28, 1960, 
and in view of the absence of any regulation defining the term 
“temporarily” for purposes of crediting sea duty pay during periods 
when messing or berthing facilities, or both, are out of operation to 
permit alterations or repairs (see the applicable regulations quoted 
below) you present the following question for decision : 

May credits of sea duty pay in the case of members attached to MARK II 
vessels during the Fleet Rehabilitation and Modernization (FRAM) program be 
adjusted effective 28 July 1960 (the date on which the Commander Destroyer 
Force, U.S. Atlantic Fleet promulgated the aforementioned determination of the 
Comptroller of the Navy) without any retroactive checkage of sea duty pay? 

Under such regulations as the President may prescribe, special pay 
for sea duty (in the case of enlisted members of the uniformed services 
entitled to receive basic pay) is authorized in section 206 of the Career 
Compensation Act of 1949. The Presidential regulations relating 
to additional pay for sea duty are set forth in Executive Order No. 
10168 of October 11, 1950. Section 2 of that Executive order was 
superseded in its entirety by the provisions of new section 2 promul- 
gated in Executive Order No. 10821, May 20, 1959. New section 2 
provides in pertinent part as follows: 

Sec. 2. (a) For additional-pay purposes, and except as otherwise provided in 
econ tela cat the term “sea duty” shall mean duty performed by enlisted 


(1) While permanently assigned to a vessel, ship-based staff, or ship-based 


aviation unit pursuant to orders issued by competent authority, including— 
* . * * o * a7 


(ii) Periods during which messing or berthing facilities, or both, are tem- 


porarily out of operation to permit alterations or repairs. 
- * * . * * 


(b) For the purposes of this section, and except as provided in subsection 
(a) (3) hereof, the word “vessel” or “ship” shall mean a self-propelled vessel 
in an active status, in commission or in service, and equipped with berthing 
and messing facilities. 


Normally, no enlisted member may be considered to be on sea 
duty “While on duty in a vessel which is in an inactive status.” See 
section 3(b), Executive Order No. 10168, as amended by Executive 
Order No. 10821. An exception to this is provided in section 2(a) (3) 
of the Executive order when such vessel is operating “at sea” for 
a period of eight days or more in each case. 
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Section 7 of Executive Order No. 10168, as amended by Executive 
Order No. 10821, provides that: 

No enlisted member shall be entitled under this order to receive both sea- 
duty pay and foreign-duty pay for the same period of time; nor sea-duty pay 
and credit for basic allowance for subsistence for the same period of time 


except periods during which messing facilities are temporarily out of operation 
to permit alterations or repairs* * * 


Under the provisions of law and regulations above quoted, the 
term “sea duty” includes duty performed by enlisted members while 
permanently assigned to and on duty in a vessel (which vessel is not 
in an “inactive” status) pursuant to orders issued by competent au- 
thority, including periods during which messing or berthing facilities, 
or both, are “temporarily” out of operation to permit alterations or 
repairs. Section 2(a) (1) (ii) of the Executive order does not define 
the term “temporarily” nor contain any specific limitation as to 
periods authorized to be covered by its provisions. In the absence 
of an express definition or a specific limitation, the term “temporarily,” 
although indefinite, must be accorded a reasonable area of application 
excluding therefrom those periods which in the circumstances of the 
particular case cannot properly be viewed as temporary and yet having 
due regard to the fact that such term is directly associated in Executive 
Order No. 10821 with periods that messing or berthing facilities, or 
both, aboard a vessel are out of operation “to permit alterations or 
repairs.” Alterations or repairs to vessels which place out of opera- 
tion the messing or berthing facilities, or both, may be minor and 
cover relatively brief durations, or as in the case of the FRAM 
program may constitute extensive overhauling covering an extended 
and continuous period of time. This Office is of the view that altera- 
tions or repairs to a vessel which place the messing or berthing facili- 
ties, or both, aboard that vessel out of operation for periods not in 
excess of 90 days properly may be considered as temporary within 
the purview of the Executive order. However, when it is contem- 
plated that alterations or repairs will close the messing or berthing 
facilities aboard a vessel so that the enlisted members attached thereto 
will be messed or berthed ashore for a continuous period in excess 
of 90 days, it is our view that such enlisted members are not within 
the purview of the provisions of the Executive order for the purpose 
of receiving special pay for sea duty for any part of such time. That 
the Department of the Navy holds somewhat the same view in the 
matter is reflected in the question presented for decision, which has 
reference solely as to whether the adjustment of credits for sea duty 
pay in this particular case is proper effective July 28, 1960, “without 
any retroactive checkage of sea duty pay.” It should be noted in 
connection with this matter, generally, that section 8 of Executive 
Order No. 10168 authorizes the Secretaries concerned “to prescribe 
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such supplementary regulations” deemed necessary or desirable to 
carry out the regulations contained in the Executive order. Compare 
38 Comp. Gen. 853. 

Under the circumstances presented, credits of sea duty pay in the 
case of those enlisted members above referred to who were attached 
to vessels overhauled in the MARK II FRAM program may be ad- 
justed effective July 28, 1960, without any retroactive checkage of 
sea duty pay. 


[B-145559] 


Military Personnel—Navy Enlisted Members Accepting 
Temporary Warrant Officer Commissions—Status 


Although under 88 U.S.C. 2101(b)(1) mustering-out pay may not be paid to 
temporary commissioned warrant officers discharged after January 31, 1958, 
under 10 U.S.C. 5596(f) rights or benefits of enlisted Navy members are not 
changed or abridged upon acceptance of temporary warrant officer appoint- 
ments; therefore, the acceptance of a temporary warrant officer commission by 
a Navy enlisted member cannot abridge the right he had to mustering-out pay 
at time of discharge so that when the member’s temporary commission is 
terminated upon acceptance of a permanent commission, the member is entitled 
to mustering-out pay. 


The benefits which are saved to Navy enlisted members upon the acceptance 
of temporary warrant officer commission under 10 U.S.C. 5596(f) are those 
specifically authorized by law; therefore, in the absence of any provision in 
the Armed Forces Leave Act of 1946, 87 U.S.C. 3la-39, which authorizes a 
cash settlement to any member who is discharged for the purpose of accepting 
a commission or warrant or entering into an enlistment in his respective branch 
of the Armed Forces, a temporary commissioned warrant officer who is dis- 
charged from an enlisted status to accept a permanent commission is not en- 
titled to a lump-sum payment for accrued leave to his credit at that time. 
Since temporary warrant officer commissions have no prescribed terms, a Navy 
enlisted member who holds such commission when he is discharged to accept 
a permanent commission may not have such separation or release regarded as 
occurring at the “expiration of enlistment or prescribed term of service” 
within the mileage allowance provisions in paragraph 4157-4 of the Joint 
Travel Regulations, in the absence of a showing that he was discharged at the 
expiration of the period for which he had enlisted. 

Navy enlisted members who hold temporary warrant officer commissions, W-1, 
upon acceptance of permanent commissions have the same rights as those 
holding temporary warrant officer commissions, W-2 through W-4, so that they 
are entitled to mustering-out pay but are not entitled to lump-sum leave or to 
mileage allowances unless for mileage payment there is a showing that their 
discharge occurred at the expiration of a period of enlistment. 


To the Secretary of the Navy, May 12, 1961: 


Reference is made to letter dated April 6, 1961, from the Under 
Secretary of the Navy, requesting decision as to whether enlisted 
men, who are appointed temporary warrant officers under the au- 
thority of 10 U.S.C. 5596 and retain their permanent enlisted status, 
are eligible to receive mustering-out pay, mileage allowance and lump- 
sum leave payments upon acceptance of permanent commissions in 
the circumstances discussed below. The submission has been assigned 
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No. SS-N-569 by the Department of Defense Military Pay and Al- 
lowance Committee. 


Question 1 submitted by the Under Secretary is a follows: 


Is a temporary warrant officer (who is otherwise entitled) entitled to 
mustering-out pay upon acceptance of a permanent commission, thereby ending 
his permanent enlisted status? 


Since question 4, quoted below, applies to temporary warrant officers 
W-1, it is assumed that the other questions relate to temporary com- 
missioned warrant officers, W-2 through W-4. 

Section 5596, Title 10, U.S. Code, authorizes appointments of en- 
listed members as temporary warrant officers in the Navy. Subsection 
5596(f) provides as follows: 


(f) Temporary appointments under this section do not change the permanent, 


probationary, or acting status of members so appointed, prejudice them in regard 
to promotion or appointment, or abridge their rights or benefits. A person 
receiving a temporary appointment under this section may not suffer any 
reduction in the pay and allowances to which he was entitled because of his 
permanent status at the time of his temporary appointment, or any reduction 
in the pay and allowances to which he was entitled under a prior temporary 
appointment in a lower grade. 


Section 2101(b) (1), Title 38, U.S. Code, provides that no mustering- 
out payment shall be made to any member of the Armed Forces who, 
“at the time of discharge or release is in a pay grade higher than 
O-3, or if he is a commissioned officer, unless he was discharged or 
released before January 31, 1958.” 

Section 101(15), Title 10, U.S. Code, defines the term “commissioned 
officer” as including “a commissioned warrant officer.” While the 
Court of Claims has held that a commissioned warrant officer is not a 
“commissioned officer” within the meaning of that term as used in the 
Economy Act of June 30, 1932, as amended, 5 U.S.C. 59a, and we have 
decided to follow that holding as a precedent (37 Comp. Gen. 591), 
our decision relates only to matters involving the Economy Act. Since 
the provisions of 10 U.S.C. 101(15) were not considered by the court, 
its conclusion as to the meaning of that term as used in the Economy 
Act furnishes no basis to disregard the clear provisions of the U.S. 
Code and it is believed that commissioned warrant officers of the Navy 
generally are required to be considered “commissioned” officers under 
the terms of 10 U.S.C. 101(15). 

While the provisions of 38 U.S.C. 2101(b) (1) bar payment of mus- 
tering-out pay to temporary commissioned warrant officers discharged 
on or after January 31, 1958, 10 U.S.C. 5596(f) expressly provides 
that temporary appointments under that section do not change the 
permanent status of the members concerned or abridge their rights or 
benefits. One of the benefits which accrue to enlisted members of the 
Armed Forces is the mustering-out pay which may be paid to other- 
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wise qualified enlisted men at the time of discharge for the purpose of 
“appointment in a regular component of the Armed Forces” under 
38 U.S.C. 2104. Since the acceptance of a temporary warrant officer 
commission cannot abridge that right, a right to mustering-out pay 
accrues at the simultaneous termination of such commission and per- 
manent enlisted status upon acceptance of a permanent commission. 
Accordingly, question 1 is answered in the affirmative. 

Question 2 is as follows: 

Would the provisions of law and regulation relating to lump-sum leave and 
mileage allowance payments take precedence over the provisions of 10 U.S.C. 


5596 in the case of temporary warrant officers discharged from their enlisted 
status to accept permanent commissions, so as to preclude such payments? 


Under the provisions of the Armed Forces Leave Act of 1946, as 
amended, 37 U.S.C. 31a-39, a member of the Armed Forces is entitled 
to compensation in cash for unused accrued leave, not in excess of 60 
days, to his credit at the time of his discharge. In contrast to muster- 
ing-out pay which may be paid to qualified enlisted men upon dis- 
charge for the purpose of accepting an appointment in a regular com- 
ponent of the Armed Forces, no cash settlement for accrued leave is 
authorized to any member who is “discharged for the purpose of ac- 
cepting a commission or warrant or entering into an enlistment in his 
respective branch of the Armed Forces.” 37 U.S.C. 33(c). Hence, it 
appears clear that temporary commissioned warrant officers who are 
discharged from their enlisted status to accept permanent commis- 
sions are not entitled to lump-sum payments for the accrued leave to 
their credit at that time. 

Concerning the members’ right to payment of mileage, the statutory 
regulation involved, paragraph 4157-4, Joint Travel Regulations, 
bars payment of mileage allowance in connection with a separation 
from the service or release from active duty for the express purpose 
of continuing on active duty in the same or another status or in the 
same or in another of the uniformed services, unless the separation 
or release occurs at the “expiration of enlistment or prescribed term 
of service.” Since temporary commissions under 10 U.S.C. 5596 have 
no prescribed term, the members here involved may not be paid a mile- 
age allowance in the absence of a showing that they were discharged 
at the expiration of the period for which they enlisted. 

Question 8 is as follows: 

If it is determined that these members are entitled to lump-sum leave settle- 
ment, would payment be based on the applicable warrant officer pay and 
allowances or on that of the member’s enlisted status? 37 U.S.C. 33(c) states 


that members shall be compensated for unused leave in cash on the basis of the 
base and longevity pay and allowances applicable on the date of discharge. 


In the light of the answer to question 2, no answer is required to 
question 3, 
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Question 4 is as follows: 


If it is determined that commissioned warrant officers (W-2 through W-4) 
are not entitled to MOP or other. benefits upon discharge from enlisted status 
to accept permanent commissions, would warrant officers (W-1) be entitled to 
such benefits at such time, or would they be so entitled only upon final separation 
from warrant officer grade? 


The reasons stated above apply equally to warrant officers (W-1) and 
their rights to mustering-out pay, lump-sum leave settlement, and 
mileage allowance are the same as the commissioned warrant officers 
W-2 through W-4 considered in questions 1 and 2. 


[B-136459] 


Military Personnel—Dual Compensation—Retired Pay 
Under the Act of April 3, 1939—Watman Case 


In the determination of the application of the dual compensation restriction 
exemption in 5 U.S.C. 30r(c) to members of the uniformed services who were 
appointed as officers in the Army of the United States without component under 
the act of September 22, 1941, entitling them to the same rights and benefits 
as members of the Officers’ Reserve Corps, and who were retired for physical 
disability under the act of April 3, 1939—a law relating to the Officers’ Reserve 
Corps so as to bring them within the dual compensation restriction exemption— 
their status as members of the Army of the United States at the time of retire- 
ment determines their right to come within the exemption in view of the holding 
in Watman vy. United States, Ct. Cl. No. 189-59, decided March 1, 1961, which 
overruled Leonard v. United States, 136 Ct. Cl. 686, and Palmer vy. United States, 
Ct. Cl. No. 356-58, decided January 20, 1960, so that continuing membership in 
a reserve component is no longer necessary for entitlement to the dual compen- 
sation exemption, and retired pay which was discontinued or reduced Novem- 
ber 1, 1960, under 40 Comp. Gen. 136 may be adjusted administratively on 
authority of the Watman case. 40 Comp. Gen. 136; B-143960, Oct. 17, 1960; 
B-144183, Oct. 20, 1960; B—144258, Nov. 25, 1960; B-126399, Dec. 20, 1960, 
modified. 


While members of the uniformed services appointed as officers in the Army of 
the United States without component under the act of September 22, 1941, 
55 Stat. 129, were granted “the same rights, privileges, and benefits” as members 
of the Officers’ Reserve Corps, members who are appointed in the Army of the 
United States without component under section 515(h) of the Officer Personnel 
Act of 1947 are entitled to those benefits which accrue while serving on active 
duty so that members appointed under the latter act, as well as under section 
515g of the 1947 act and 37 U.S.C. 232(d), would not come within the dual 
compensation restriction exemption in 5 U.S.C. 30r(c). 


To the Secretary of Defense, May 18, 1961: 

In the case of Watman v. United States, Ct. Cl. No. 189-59, de- 
cided March 1, 1961, the Court of Claims held that, under the doctrine 
of the court’s decisions in the cases of Sarles v. United States, 141 
Ct. Cl. 709, and Bowman, et al. v. United States (Nathan Reed 
Warthen, plaintiff No. 5), Ct. Cl. No. 108-58, decided January 14, 
1959, the plaintiff was entitled to recover the retired pay which was 
not paid to him during that part of the time that he worked for the 
Veterans Administration which fell within six years preceding the 
filing of the suit in that case. 
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The problem involved is exemption from the dual compensation 
restrictions of section 212 of the Economy Act of June 30, 1932, as 
amended, 5 U.S.C. 59a. It appears that when Watman was granted 
disability retirement in January 1947 under the provisions of section 
5 of the act of April 3, 1939, 10 U.S.C. 456 (1946 Ed.), he was 
serving as an officer in the Army of the United States without com- 
ponent. He had accepted an appointment in the Officers’ Reserve 
Corps during the year 1946. Immediately upon retirement from the 
military service, he was employed in a civilian position by the 
Veterans Administration and remained as an employee of that agency 
until December 31, 1956. He was not paid his military retirement 
pay during the entire period of his civilian employment because sec- 
tion 212 of the Economy Act was believed to bar such payment. 

An officer appointed in the Army of the United States under au- 
thority contained in the act of September 22, 1941, 55 Stat. 728, 729, 
10 U.S.C. 371b (1952 Ed.), was “entitled to the same rights, privileges, 
and benefits as members of the Officers’ Reserve Corps of the same 
erade and length of active service.” Section 1(b) of the act of July 
1, 1947, 61 Stat. 239 (now amended and codified in section 29(c) of 
the act of August 10, 1956, 5 U.S.C. 30r(c) ), provided : 

* * * That no existing law shall be construed to prevent any member of the 
Officers’ Reserve Corps or the Enlisted Reserve Corps from accepting employ- 
ment in any civil branch of the public service nor from receiving the pay 
incident to such employment in addition to any pay and allowances to which 
he may be entitled under the laws relating to the Officers’ Reserve Corps and 
Enlisted Reserve Corps, nor as prohibiting him from practicing his civilian 


profession or occupation before or in connection with any department of the 
Federal Government. 


In the case of Bowman, et al. v. United States, Ct. Cl. No. 108-58, 
concerning Nathan Reed Warthen, plaintiff No. 5, the court stated 
(referring to the earlier decision in Sarles v. United States, Ct. Cl. 
No. 353-56, decided March 5, 1958) that the 1947 act, properly inter- 
preted, covers any person who had become entitled to retirement pay 
“by reason of service in a Reserve component” even though he does 
not continue to have a Reserve status during the period of his civilian 
employment. In our decision of May 1, 1959, 38 Comp. Gen. 741, we 
stated we would follow the rule established by those cases. At that 
time, we regarded the act of April 3, 1939, as being a law relating 
to reserve components within the meaning of section 1(b) of the 
act of July 1, 1947, and that by virtue of the above-quoted provision 
of the act of September 22, 1941, an officer holding a commission in 
the Army of the United States without component under that act 
was exempt from the dual compensation restrictions of the 1932 
Economy Act, during a period of civilian employment as long as 
he continued to have a status in the Army of the United States. 
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Application of the dual compensation statutes for periods of employ- 
ment after termination of a status in the Army of the United States 
was required by the decision of the Court of Claims in the Leonard 
case, 136 Ct. Cl. 686. 

While the court approved of and followed the Leonard case in 
Palmer v. United States, Ct. Cl. No. 356-58, decided January 20, 1960, 
its decision in the latter case cast doubt on the correctness of our view 
that the 1939 act (under which Palmer was granted retirement pay) 
was a law relating to the Officers’ Reserve Corps. Accordingly, in 
our decision of August 26, 1960, 40 Comp. Gen. 136, we stated that 
further payment of retired pay under the 1939 act in excess of the 
limitation of the Economy Act should not be made after November 1, 
1960, until the position of the court was clarified. 


In our decision of August 26, 1960, we recognized an inconsistency 
between the Sarles and Bowman cases,.on the one hand, and the 
Leonard and Palmer cases on the other concerning the necessity for 
continuing membership in the organization on which exemption from 
the restrictions of the Economy Act is claimed. That inconsistency 
has now been removed by the overruling of the two latier cases by the 
Court of Claims in its decision in the Watman case. The court re- 
garded Watman’s inactive status in the Officers’ Reserve Corps as hav- 
ing nothing to do with the case and concluded that the act of Sep- 
tember 22, 1941, granting to officers appointed under the provisions 
of that act the same rights, privileges and benefits as members of the 
Officers’ Reserve Corps, exempted him from the restrictions of the 
Economy Act. Specifically, the court held that “Upon reconsidera- 
tion, we reaffirm our decision in Sarles and hold that membership 
in the required unit at the time of retirement is the decisive fact and 
that rights acquired at that time were not intended to be taken away 
by subsequent loss of such membership.” In reaching that conclu- 
sion the court sustained our view that the 1939 act was a law relating 
to the Officers’ Reserve Corps within the meaning of the 1947 act. 

In a report from the Assistant Attorney General, Civil Division, 
dated May 1, 1961, it is stated that no further proceedings will be 
taken with respect to the decision of the court in the Watman case. 
After duly considering the circumstances relative to the problem in- 
volved, we have decided that we will not question any otherwise 
proper payments of retired pay which may be made administratively 
on authority of the Watman case, including otherwise proper adjust- 
ment in the accounts of persons entitled to retired pay under the 
act of April 3, 1939, whose retired pay was discontinued or reduced 
November 1, 1960, pursuant to our decision of August 26, 1960. Sim- 
ilar claims which are submitted here for settlement will be allowed 
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in the amount found due under the doctrine of that case. Our decision 
of August 26, 1960, and our other decisions based thereon are modified 
accordingly. 

It appears that, under the rule of the Watman case, the dual com- 
pensation exemption rights of persons serving on active duty as 
officers in the Army of the United States without component at the 
time of retirement would be determined on the basis of the status 
held by them as members of the Army of the United States, and that 
an inactive Reserve status at that time would be of no significance. 
See section 29(c) of the act of August 10, 1956, cited above. In this 
connection, your attention is invited to the significant difference be- 
tween the language used in the 1941 act and that relating to appoint- 
ments in the Army of the United States without component under 
the Officer Personnel Act of 1947 contained in section 515(h) of that 
act, 61 Stat. 908 (now codified in 10 U.S.C. 3491 with respect to Army 
personnel). While the former granted Army of the United States 
officers appointed under that act “the same rights, privileges, and 
benefits” as members of the Officers’ Reserve Corps, the rights, priv- 
ileges and benefits granted to Army of the United States officers ap- 
pointed under section 515 of the latter act (see Chapter 339, 10 U.S. 
Code, for provisions applicable to Army personnel currently in 
effect) are those which accrue while serving on active duty. See also 
section 515g of that act and 37 U.S.C. 232(d). These latter provi- 
sions would not exempt the retired pay of retired Army of the United 
States officers who had been appointed under such provisions from 
the restrictions of the Economy Act. 


[B-143879] 


Civilian Personnel—tTerritorial Cost-of-Living Allow- 
ances—Atomic Energy Commission Employees 


The Atomic Energy Commission in the exercise of its general authority under 
section 161d of the Atomic Energy Act of 1954, 42 U.S.C. 2201(d), for fixing 
compensation of its employees without regard to the Classification Act of 1949 
may continue to pay additional compensation based upon living costs to its 
employees in Puerto Rico comparable to that paid to employees subject to section 
207 of the Independent Offices Appropriation Act, 1949, 5 U.S.C. 118h. 


The limitation on the Atomic Energy Commission in connection with its au- 
thority to fix the compensation of employees without regard to the Classification 
Act of 1949, that the rates fixed for the positions shall not exceed the rates 
for positions of equivalent difficulty or responsibility under the Classification 
Act, may be construed merely as a restriction which precludes the payment of 
aggregate compensation—basic compensation plus additional compensation based 
upon living costs—in an amount which exceeds the combined amount that would 
have been payable to such employees had they been employed at corresponding 
classification act rates in positions at the same places outside of the continental 
United States; therefore, such employees holding positions corresponding to 
classification act positions may be paid additional compensation based on living 
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costs in an amount not in excess of that payable if their positions had not been 
removed from the scope of the Classification Act. 


A scientific and technical employee of the Atomic Energy Commission stationed 
in Puerto Rico whose compensation, by reason of his scientific and technical 
designation, is excepted from the requirement that his salary be fixed at a rate 
not in excess of the rate payable under the Classification Act for an equivalent 
position may continue to be paid additional compensation based upon living 
costs since the amount when added to his basic rate does not exceed the 
aggregate limitation placed on scientific and technical positions by the 
Commission. 


To the Chairman, United States Atomic Energy Commission, 


May 18, 1961: 


On April 14, 1961, your General Manager requested our decision 
concerning the propriety of paying territorial cost-of-living allow- 
ances to certain Atomic Energy Commission employees stationed in 
Puerto Rico, whose compensation is fixed administratively under the 
authority of section 161d of the Atomic Energy Act of 1954, as 
amended, 42 U.S.C. 2201(d). That section reads in pertinent part as 
follows [quoting from 42 U.S.C. 2201(d) ]: 


In the performance of its functions the Commission is authorized to— 
appoint and fix the compensation of such officers and employees as may be 
necessary to carry out the functions of the Commission. Such officers and 
employees shall be appointed in accordance with the civil-service laws and 
their compensation fixed in accordance with the Classification Act of 1949, as 
amended, except that, to the extent the Commission deems such action necessary 
to the discharge of its responsibilities, personnel may be employed and their 
compensation fixed without regard to such laws: Provided, however, That no 
officer or employee (except such officers and employees whose compensation is 
fixed by law, and scientific and technical personnel up to a limit of $19,000) whose 
position would be subject to the Classification Act of 1949, as amended, if such 
Act were applicable to such position, shall be paid a salary at a rate in excess 
of the rate payable under such Act for positions of equivalent difficulty or 
responsibility. Such rates of compensation may be adopted by the Commission 
as may be authorized by the Classification Act of 1949, as amended, as of the 
same date such rates are authorized for positions subject to such Act. The 
Commission shall make adequate provision for administrative review of any 
determination to dismiss any employee; 


Your General Manager says: 


The AEC has exercised the authority provided by section 161d of the Atomic 
Energy Act of 1954, as amended, by removing its positions from the Classification 
Act. However, a job evaluation system has been established which equates 
AEC graded positions with positions graded under the Classification Act and 
assures compliance with the requirement in section 161d of the Atomic Energy 
Act of 1954, as amended, “ * * * that no officer or employee * * * whose posi- 
tion would be subject to the Classification Act of 1949, as amended, if such Act 
were applicable to such position, shall be paid a salary at a rate in excess of the 
rate payable under such Act for positions of equivalent difficulty or responsi- 
bility.” Scheduled periodic and longevity step rates identical to those contained 
in the Classification Act have been adopted for use in AEC. Certain “scientific 
and technical personnel” have their compensation fixed up to a limit of $19,000 
without regard to this job evaluation system. 

Currently, the Atomic Energy Commission is paying a territorial cost-of-living 
allowance to six employees on duty in Puerto Rico. These payments are based 
on Section 207 of the Independent Offices Appropriations Act of 1949, as amended 
(5 U.S.C. 118h), Part II, of Executive Order 10000, and Section 350.11, Part 350 
of the Federal Personnel Manual. The cost-of-living allowance being paid to the 
AEC employees stationed in Puerto Rico equals 12% percent of their basic rate 
of compensation. 
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The staffing of the Puerto Rico Office consists of : 


1 Area Office Manager (position not graded) 
1 Deputy Area Manager 

1 General Engineer 

2 Clerk-Stenographers 

1 Clerk-Stenographer 


The Area Manager’s position is not graded, but the Area Manager has been 
specifically designated as a “scientific and technical” employee and his salary 
fixed under the provisions of that portion of section 161d of the Atomic Energy 
Act (P.L. 83-703) which excepts scientific and technical personnel from the re- 
quirement that their salary be fixed at a rate not in excess of the rate payable 
under the Classification Act for positions of equivalent difficulty or responsibility. 
The other five employees’ positions are graded. 


The specific questions upon which our decision is requested are 
stated as follows: “whether (1) the five employees above whose posi- 
tions are ‘graded,’ and (2) the ‘scientific and technical’ employee whose 
position is not ‘graded’ may continue to be paid territorial cost-of- 
living allowances.” 

The statutory authority for granting cost-of-living allowances to 
employees stationed in Puerto Rico is section 207 of the Independent 
Offices Appropriation Act, 1949, as amended, 62 Stat. 1205, 5 U.S.C. 
118h. That section reads in part as follows [quoted from 5 U.S.C. 
118h]: 


Any appropriations or funds available to the executive departments, inde- 
pendent establishments, and wholly owned Government corporations for the 
payment of salaries and compensation to persons stationed outside the con- 
tinental United States or in Alaska whose rates of basic compensation are fixed 
by statute, shall be available for the payment of additional compensation to such 
persons, based on living costs substantially higher than in the District of 
Columbia, or conditions of environment which differ substantially from con- 
ditions of environment in the States and warrant additional compensation as a 
recruitment incentive, or both such factors: Provided, That such additional com- 
pensation, except as otherwise specifically authorized by law, shall be paid only 
in accordance with regulations prescribed by the President establishing rates of 
such additional compensation and defining the area, groups of positions, and 
classes of persons to which each such rate applies: * * * 


Section 207 of the Independent Offices Appropriation Act, 1949, as 
amended, is implemented by Executive Order No. 10000, September 16, 
1948, which reads in part as follows: 


* * * every Executive department, independent establishment, and wholly 
owned Government corporation shall pay * * * a Territorial cost-of-living al- 
lowance fixed under section 205 hereof to each of its employees whose basic com- 
pensation is fixed by statute and who is located at the post for which that allow- 
ance has been fixed. [Italics supplied.] 


The Executive order confers an absolute right upon each employee 
meeting the conditions of eligibility prescribed therein to receive a 
territorial cost-of-living allowance. However, the compensation of 
the employees described in the letter of the General Manager is not 
fixed by statute and, therefore, Executive Order No. 10000 does not 
confer upon them any right to receive the additional compensation 
(cost-of-living allowance) authorized under section 207 of the act 
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as implemented by such Executive order. See decision of October 12, 
1960, 40 Comp. Gen. 210, cited in your letter. 

The question remains whether the Commission in the exercise of its 
general authority (section 161d of the Atomic Energy Act of 1954) to 
fix compensation without regard to the Classification Act of 1949, as 
amended, 5 U.S.C. 1071, e¢ seg., may authorize additional compensa- 
tion based upon living costs to employees stationed in Puerto Rico 
upon a basis comparable with that upon which employees subject to 
section 207 of the Independent Offices Appropriation Act, 1949, and 
Executive Order No. 10000 of September 16, 1948, now receive addi- 
tional compensation while stationed in Puerto Rico. 

In our unpublished decision of May 8, 1950, B-94742, we recog- 
nized the authority ot the Secretary of the Interior to prescribe “addi- 
tional compensation” (based upon living costs) for emergency and 
seasonal employees occupying positions in Alaska—such employees 
not being entitled to the cost-of-living allowance authorized under 
Executive Order No. 10000 because their salaries were not fixed by 
statute. 

Similarly, in 31 Comp. Gen. 466 we recognized—impliedly, at 
least—the authority of the Director, Administrative Office of the 
United States Courts to pay additional compensation to supporting 
personnel of the United States District Court for the District of 
Pawaii, whose basic rates of compensation were established admin- 
istratively without taking into consideration the higher cost of living 
in Hawaii. 

In line with those later decisions we will not question the authority 
of your Commission to continue to pay “additional compensation” to 
employees to whom the submission pertains. 

We must determine, however, whether the maximum basic rate 
prescribed for a classification act position of equivalent difficulty or 
responsibility constitutes the maximum rate of compensation—the 
basic rate plus an additional amount to offset living costs—that may 
be paid to an employee who occupies a position in Puerto Rico that 
would be subject to the classification act had not the Commission 
excepted it from the scope of that act under the authority contained 
in section 161d of the Atomic Energy Act of 1954. A literal appli- 
cation of the language in the proviso to section 161d lends support 
to the conclusion that the corresponding classification act rate con- 
stitutes the maximum aggregate rate—basic plus additional to off- 
set living costs—that may be paid to the employees in question. 
However, we do not believe that such a construction of the proviso is 
required. Under section 161d the Commission is given certain latitude 
in fixing and paying compensation to its employees that it would not 
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have if their positions were subject to the classification act. The 
only limitation in that section is that the rates fixed for such positions 
shall not exceed the rates for positions of equivalent difficulty or re- 
sponsibility under the classification act. Viewed in its broadest 
sense, the proviso in section 161d can be construed merely as a restric- 
tion which precludes the payment of aggregate compensation—basic 
compensation plus additional compensation based upon living costs— 
in an amount which exceeds the combined amount that would have 
been payable to such employees had they been employed at corre- 
sponding classification act rates of compensation in the positions at 
the same points outside continental United States. That conclusion 
is supported by the fact that the aggregate rate—basic compensation 
plus additional compensation to offset living costs—payable to any 
particular employee under such a construction of the section is identi- 
cal with the aggregate rate the employee would have received had not 
the Commission in the exercise of its authority under section 161d 
removed the position occupied by the employee from the scope of the 
Classification Act of 1949, as amended. It is reasonable to presume 
that the Congress did not intend to place employees in a less favorable 
position when their positions are excepted from the classification act 
by action of the Commission. 

Therefore, we conclude that the employees holding positions corre- 
sponding with those under the classification act may be paid addi- 
tional compensation based upon living costs in an amount not in excess 
of that which would be payable to them had the Commission not, in 
fact, removed their positions from the scope of the classification act 
in the exercise of its authority under section 161d. 

The area office manager whose position is designated as “scientific 
and technical” likewise may continue to be paid additional compensa- 
tion based upon living costs since the amount, when added to his basic 
rate, does not cause the aggregate rate to exceed $19,000 per annum. 


[B-145404] 


Military Personnel—Decedents’ Estates—Pay, etc., Due 
Military Personnel 


The term “member” in 10 U.S.C. 2771 relating to the settlement of accounts 
of deceased members of the Armed Forces includes former members of the 
Army of the United States and former members of reserve components who have 
been retired, there being no evidence of a Congressional intent in the enactment 
of 10 U.S.C. 2771 and in the derivative laws to distinguish cases of former 
members who have been retired from those of Regular and Reserve retired 
members; therefore, accounts of such deceased former members may be admin- 
istratively settled in accordance with established procedures, 
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To Lieutenant Colonel R. H. MacPherson, Department of the Army, 
May 18, 1961: 


By first endorsement of March 20, 1961, the Office Chief of Finance 
forwarded your letter of February 10, 1961, requesting advance deci- 
sion as to the propriety of making payment of arrears of retired pay 
on a voucher stated in favor of Mrs. Annie B. Rehberg, designated 
heneficiary of Lieutenant Colonel Richard B. Barnitz, 0 108 116, re- 


tired, deceased. Your request was assigned DO No. 568 by the De- 
partment of Defense Military Pay and Allowance Committee. 

You say that Lieutenant Colonel Barnitz was a former member of 
the uniformed services who became entitled to receive retired pay 
from December 1, 1950, under the provisions of Title III of the Army 
and Air Force Vitalization and Retirement Equalization Act of 1948, 
62 Stat. 1081 (now codified in 10 U.S.C, 1331-1337), that he died on 
December 22, 1960, and that a sister was designated as beneficiary to 
receive the arrears of pay due upon his death. The last paragraph 
of your letter is as follows: 


5. Arrears of retired pay will be paid to designated and non-designated bene- 
ficiaries of deceased Regular Army retired personnel as prescribed in 10 United 
States Code 2771, as amended. Settlement will also be effected to designated 
surviving spouses of former members. The undersigned, however, is in doubt 
as to whether settlement of arrears of retired pay may be made by the depart- 
ment concerned for former members of the Uniformed Services in the order of 
precedence prescribed in 10 United States Code 2771 as amended. An advance 
decision is requested. 


In first endorsement of March 20, 1961, the Office Chief of Finance 
makes the following comment in connection with your request: 


2. Generally, the term “member” has been interpreted to include Regular 
Army personnel and members of Reserve components. Retired AUS individuals 
and those who are no longer de jure reservists have been considered to be 
“former members”. However, for the purpose of settling claims under 10 U.S.C. 
2771(c) “member” has been interpreted as applying only to Regular Army per- 
sonnel. Accordingly all claims involving other than Regular Army members have 
been forwarded to the General Accounting Office for settlement, except those 
where a widow has been designated. 

3. In view of the foregoing and since 10 U.S.C. 2771(c) specifies that settlement 
may be made to beneficiaries of ‘‘members” doubt exists as to whether settlement 
may be made in this and similar cases. 


Prior to January 1, 1956, the effective date of the act of July 12, 
1955, 69 Stat. 295, 37 U.S.C. 361-365 (1952 Ed. Supp. III), which 
superseded and replaced all prior provisions of law relating to the 
final settlement of accounts of deceased members of the uniformed 
services, there was in effect the act of June 30, 1906, as amended, 10 
U.S.C. 868 (1952 Ed.). That act, as amended, provided in pertinent 
part as follows: 


Hereafter in the settlement of the accounts of deceased officers or enlisted 
persons of the Army, where no demand is presented by a duly appointed legal 
representative of the estate, the accounting officers may allow the amount 
found due to * * * 
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In the application of this provision of law, the accounting officers 
have uniformly held that it was sufficiently broad in its scope to 
encompass accounts of former officers and enlisted persons of the 
Army. See 23 Comp. Dec. 95, the enclosed copies of our decisions, 
A-63701, August 6, 1935, involving additional travel allowance due 
a deceased former Army enlisted member, and A-42958, July 2, 1932, 
and September 19, 1932, involving arrears of retirement pay due 
on the account of a deceased emergency officer of World War I. 

The 1906 law, as amended, except with respect to its application 
in cases of members who died prior to January 1, 1956, was repealed 
by the 1955 law. Sections 1 and 2 of the 1955 law, 37 U.S.C. 361 and 
362 (1952 Ed.), provided, in material part, as follows: 

That for the purposes of this Act * * * the terms “uniformed services,” 
“member” and “Secretary” shall have the respective meanings given those 
terms in section 102 of the Career Compensation Act of 1949 (63 Stat. 804), as 
amended, on the date of enactment of this Act, * * * 


Sec. 2. In the settlement of the account of any deceased member of the uni- 
formed services or of the National Guard or the Air National Guard, * * * 


Section 102(b) of the Career Compensation Act of 1949, 63 Stat. 804, 
37 U.S.C. 231, provides as follows: 

(b) The term “member”, unless otherwise qualified, means a commissioned 
officer, commissioned warrant officer, warrant officer, flight officer, and enlisted 
person, including a retired person, of the uniformed services. As used in this 
subsection the words “retired person” shall include members of the Fleet Reserve 


and Fleet Marine Corps Reserve who are in receipt of retainer pay. [Italics 
supplied. ] 


Hence, it is clear from the express wording in the 1955 law that 
the Congress intended that accounts of “retired persons” of the uni- 
formed services were to be settled under the provisions of that law. 
Also, it appears that while the Congress was fully cognizant of the 
existence of former members of the Army of the United States and 
former members of reserve components who had been retired under 
section 5 of the act of April 3, 1939, 53 Stat. 557, as amended, 10 U.S.C. 
456 (1946 Ed.), und Title III of the Army and Air Force Vitalization 
and Retirement Equalization Act of 1948, or under other provisions 
of law, no distinction was drawr between the accounts of such retired 
former members and those of retired Regular and Reserve members 
of the uniformed services ir: the 1955 law. Presumably the Congress 
considered that the cases of former members of the uniformed services 
who have been retired are not distinguishable from those of Regular 
and Reserve members who have been retired, since they receive their 
retired or retirement pay by virtue of military service and receive 
such pay from funds made available by annual appropriations under 
the control of the departments concerned. 

The 1955 law was repealed by the act of September 2, 1958, 72 Stat. 
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1569. Subsection 1 (56) of that act, 72 Stat. 1461, revised 10 U.S.C. 
2771 to read, in material part, as follows: 

(a) In the settlement of the accounts of a deceased member of the armed 
forces who dies after December 31, 1955, an amount due from the armed force 


of which he was a member shall be paid to the person highest on the following 
list living on the date of death: 


The 1958 law is a reenactment, for the purposes of codification, of 
the 1955 law without substantive change. See section 34(a), 72 Stat. 
1568. Inasmuch as there has been no substantive change in the law 
by the 1955 or the 1958 laws so far as the military personnel to whom 
it is applicable are concerned, we think that the 1958 law should be 
construed and applied in the same manner in that respect as the 1906 
law. 

Therefore, payment in favor of Mrs. Annie B. Rehberg, designated 
beneficiary, if otherwise correct, is proper under the provisions of 
the 1958 law and one to be made by your Department under the 
purview of our circular letter of August 1, 1960, B-115731. The 
voucher and supporting papers are returned herewith. 


[B-145448] 


Military Personnel—Retired Pay—Effect of Act of Septem- 
ber 1, 1954—Offenses Within Authority, Influence, etc., of 


Member 


When court-martial record does not establish that a member of the uniformed 
services who was convicted on the basis of a plea of guilty, of an offense cog- 
nizable as a felony under the laws of the United States or of the District of 
Columbia, committed the offense in the exercise of his authority, influence, power 
or privileges as an officer or employee of the Government within the meaning of 
section 1, clause 2, of the act of September 1, 1954, 5 U.S.C. 2282, it is neither 
necessary nor appropriate to request the member to furnish information con- 
cerning the circumstances of the offense to determine whether it was committed 
in the abuse of his office or position; therefore, in the absence of evidence in 
the record that the offense was committed in the exercise of the member’s au- 
thority, influence, power or privilege, payment of retired pay is not prohibited 
under the 1954 act. 


Where a Marine Corps enlisted member assigned to duty as a horse patrolman 
was convicted by a court-martial, upon a plea of guilty, of the wrongful appro- 
priation of a Government vehicle—an offense which is a felony—and the court- 
martial record does not establish that the offense was committed “in the exercise 
of his authority, influence, power or privileges” as a Marine Corps member, as 
that phrase is used in section 1, clause 2, of the act of September 1, 1954, 5 U.S.C. 
2282, nor show any apparent relationship between the duty assignment and the 
opportunity to commit the offense, payment of retired pay to the member upon 
transfer to the Fleet Marine Corps Reserve is not prohibited by the act of 
September 1, 1954. 


To the Secretary of the Navy, May 22, 1961: 


On March 25, 1961, the Under Secretary of the Navy requested our 
decision as to whether a certain offense committed by Gunnery Ser- 
geant Steve J. Prnjat, 307028, United States Marine Corps, was 
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committed “in the exercise of his authority, influence, power or priv- 
ileges” as a member of the Marine Corps, within the contemplation of 
section 1 of the act of September 1, 1954, 68 Stat. 1142, 5 U.S.C. 
2282. The request is stated to have been cleared by the Department of 
Defense Military Pay and Allowance Committee and assigned submis- 
sion No. SS-N (MC)-566. 

The letter states that Sergeant Prnjat was convicted by summary 
court-martial on April 13, 1949, of wilfully, knowingly, and without 
proper authority applying to his own use a motor vehicle belonging to 
the United States in that he took the vehicle from the San Mateo Bar- 
racks, Northern Patrol Sector of Camp Pendleton, Oceanside, Califor- 
nia, and used it for the purpose of carrying himself to Los Angeles, 
California. It is conceded that it is clear that Sergeant Prnjat was 
convicted of violating the eighth clause of article 14 of the Articles 
for the Government of the Navy; that the maximum period of confine- 
ment imposable for the offense of which he was convicted was five 
years; that the offense is comparable to one found in section 22-2204 
of the District of Columbia Code (1940 Edition) ; and that he was 
convicted of an offense which is analogous to one of a civil nature and 
which must be regarded as a felony for the purposes of section 1 of the 
1954 act. 

Doubt in the matter of the applicability of section 1 of the act to 
the offense arises from the circumstances that he pleaded guilty and 
that no detailed information was adduced at the trial to show the man- 
ner in which he committed the offense. The records do not show what 
duties, if any, he was actually performing at the time the offense was 
committed, he having been assigned duties as a horse patrolman at 
that time. 

The questions presented are, in effect, whether the determination 
that the offense was committed in the exercise of the accused’s au- 
thority, influence, power or privileges may be based solely on avail- 
able court and allied records (pretrial investigations and statements 
in mitigation), whether there must also be considered other records, 
such as, for example, damage reports in the motor vehicle theft cases, 
and whether statements must be obtained from the member or attempts 
made to investigate the matter independently of the trial record. 

The purpose of the act of September 1, 1954, is to bar payment of 
an annuity or retired pay to any person convicted of committing an 
act or offense coming within its provisions. 35 Comp. Gen. 302. Sec- 
tion 1, clause 2, of the act prohibits such payments to persons convicted 
of any offense, with certain exceptions, which is a felony under the 
laws of the United States or of the District of Columbia, if committed 
under circumstances involving or relating to the exercise of his author- 
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ity, influence, power, or privileges as an officer or employee of the 
Government. We have held that the act is penal in nature and there- 
fore should be strictly construed with the result that the act should 
be applied only in cases where the court-martial record clearly estab- 
lishes that the member committed a felony of the class covered by the 
act. 35 Comp. Gen. 302; 38 Comp. Gen. 310; 40 Comp. Gen. 45; 40 
Comp. Gen. 364. 

In 38 Comp. Gen. 310: we held in effect that where the member 
pleaded guilty there would be no basis for concluding that payment 
of retired pay is prohibited by the 1954 act if the formal charges and 
specifications do not show that the accused was charged with and con- 
victed of a felony contemplated by the 1954 act and if no evidence or 
insufficient evidence is contained in the trial record to establish the 
commission of such a felony. 

In 88 Comp. Gen. 817 we considered the question of whether a felony 
of which a person was convicted was “committed in the exercise of his 
authority, influence, power, or privileges” as an officer or employee of 
the Government must be based solely on the language of the charges 
and specifications of which the accused was tried and convicted, or 
whether evidence contained in the record of trial may be used as a basis 
for determination. Consideration was given to the fact that military 
law does not require that the element involving the commission of an 
offense in the capacity of an officer or employee of the Government 
be alleged and that element would only rarely appear in the charges 
and specifications with the result that a determination of the presence 
of such element in most cases would have to be made, if at all, from 
an analysis of the evidence adduced at the trial. Consideration was 
also given to the suggestion that if a plea of guilty is entered in such 
cases under circumstances where allied papers indicate that the offense 
was committed in the exercise of some office or authority, but the 
specifications do not so indicate and no evidence is submitted, an in- 
congruity would result in that no proper basis would exist under our 
decision in 38 Comp. Gen. 310 for a determination of the element of 
abuse of office, authority, or position. 

We justified that decision on the basis that the statutory and reg- 
ulatory provisions involved contemplated and required that the ac- 
cused have ample opportunity to hear and answer the charges raised 
against him prior to his conviction, an opportunity arising in cases 
where guilty pleas are entered only if the charges and specifications set 
forth clearly and concisely an offense contemplated by the 1954 act. 
We stated further therein that if, however, a trial is held and evidence 
that the particular felony involved was committed in the capacity of 
an officer or employee of the Government is first developed in the 
course of the trial, the accused, nevertheless, would have an oppor- 
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tunity to hear and answer the evidence against him prior to his con- 
viction. We concluded that, even though such evidence did not appear 
in the charges and specifications, the trial record properly may be 
considered in the determination that the accused was convicted of an 
offense within the scope of section 1, clause 2, of the 1954 act. 

It follows from what has been said in 38 Comp. Gen. 310 and 38 
Comp. Gen. 817 that the record which may be used in making the 
determination here involved must necessarily be confined to those of- 
ficial records made in connection with the court-martial trial and to 
which information the accused has been afforded an opportunity of 
rebuttal. Accident reports and similar records (other than official 
records showing the member’s duty assignment and the nature of his 
duties) compiled under circumstances where the member was not 
shown the whole record and given an opportunity to cross-examine 
adverse witnesses and present witnesses in his own behalf should not be 
consulted, since they may contain unreliable information and to con- 
sider such records would violate the fundamental rules of fairness 
that are basic to our system of Government. 

In summary, where the court-martial record and statements of the 
member incident to the court-martial trial (see 40 Comp. Gen. 45 
and 40 Comp. Gen. 364) do not clearly and affirmatively establish that 
the member committed the offense in the exercise of the authority, 
influence, power, or privileges as an officer or employee of the Govern- 
ment, payment of retired pay is authorized. We do not think that it 
is either necesary or appropriate to request the member to furnish any 
statement concerning the circumstances under which the offense was 
committed where the record does not clearly establish that it was com- 
mitted in abusing his office or position. 

Nothing in the court-martial record submitted in the instant case 
clearly establishes that the member committed the offense here in- 
volved in the exercise of his authority, influence, power, or privileges 
as a horse patrolman, even though, éf all the pertinent facts were re- 
flected by the court-martial record, it might be clear that it was solely 
by virtue of his duty assignment that he had ready access to, and 
otherwise that he could not have successfully obtained, the vehicle he 
used unlawfully. The fact that as a member of the military service 
he had somewhat more ready access to the vehicle than would a 
civilian or stranger does not, in our opinion, in itself establish or tend 
to establish that the offense was committed in the exercise of his 
authority, power, influence, or privileges as an officer or employee of 
the Government. In decisions of March 3, 1961, 40 Comp. Gen. 487, 
and April 17, 1961, B-145086, the court-martial record affirmatively 
showed that the specific duty assignment and duties performed by the 
members provided them the opvortunity to and facilitated the com- 
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mission of the offenses involved. Absent an immediate relation to 
the member’s duty assignment readily apparent from the court- 
martial record, we think that the member should be paid his retired 
or retainer pay, as the case may be. 

Accordingly, since the court-martial record in this case does not 
clearly and affirmatively establish that the member committed the 
offense here involved “in the exercise of his authority, influence, 
power, or privileges” as a member of the Marine Corps, payment of 
retainer pay to Sergeant Prnjat will be authorized upon his transfer 
to the Fleet Marine Corps Reserve, if otherwise correct. 


[B-144253] 


Military Personnel—Retired Pay—Disability—Re-retire- 
ment—Heinlein Case 


The holding of the Court of Claims in Heinlein v. United States, Ct. Cl. No. 
459-59, December 1, 1960, that a member of the uniformed services who did not 
have service in the military or naval forces prior to November 12, 1918, and 
who, after a retirement for disability, serves on active duty and is again retired 
is entitled to have the inactive time on the retired list prior to recall to active 
duty included in the computation of disability retired pay under section 402(d) 
of the Career Compensation Act of 1949, as a result of the member’s election 
under section 411 of the act, will be followed as precedent in the settlement of 
claims by individuals who, as the result of a “411” election qualifying for in- 
creased disability retired pay computed under section 402(d), the requirement for 
service prior to November 12, 1918, no longer being of any consequence in the 
application of the re-retirement concept under section 402(d) of the 1949 act. 


To the Secretary of Defense, May 24, 1961: 


We have for consideration in connection with a claim presented to 
this Office for increased retired pay computed under the provisions 
of former section 402(d) of the Career Compensation Act of 1949, 63 
Stat. 818 (now codified in Chapter 61, Title 10, U.S. Code), the 
question whether and the extent to which the decision rendered 
December 1, 1960, in the case of Rew J. Heinlein, Jr. v. United States, 
Ct. Cl. No. 459-59, is to be considered as a precedent and therefore 
followed by this Office in the disposition of other similar claims. 

Heinlein’s military service began as an enlisted member of the 
Missouri National Guard in January 1923. He became an officer of 
the Regular Army in October 1927, and on October 31, 1933, he was 
retired for physical disability. He remained in an inactive duty 
status on the retired list until recalled to active duty as a retired 
officer effective February 16, 1942. He was released from active duty 
on September 30, 1953, while in receipt of the active duty basic pay 
prescribed in the Career Compensation Act of 1949 for an officer with 
over 26 but not over 30 cumulative years of service (17 years 8 months 
and 12 days of active service and 9 years and 6 days inactive, of which 
8 years 3 months and 15 days represent the time of his inactive duty 
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status on the retired list from November 1, 1933, to February 15, 1942, 
inclusive). 

Under section 411 of the Career Compensation Act of 1949, 63 Stat. 
828, 87 U.S.C. 281 (1952 Ed.), Heinlein elected, in March 1953, to 
receive retired pay (effective upon his return to an inactive duty 
status on the retired list) computed on the basis of the percentage of 
his disability as prescribed in section 402(d) of the 1949 law. In 
accordance with such election he was paid retired pay from October 1, 
1953, at the rate of 75 percent (his 100 percent disability rating was 
subject to the 75 percent restriction contained in the third proviso of 
section 402(d)) of the basic pay of a lieutenant colonel, and effective 
from June 1, 1956, at 75 percent of the basic pay of a colonel (see 
section 203(a), act of June 29, 1948, 62 Stat. 1085, 10 U.S.C. 1002 
(1952 Ed.), as amended by the act of May 31, 1956, 70 Stat. 222, 
34 U.S.C. 350i(e) (1952 Ed.) ), with credit for all active and inactive 
service through October 31, 1933, the actual date of his retirement, 
plus his active service from February 16, 1942, to September 30, 1953, 
the date of his so-called “re-retirement,” but without credit for his 
inactive duty period on the retired list November 1, 1933, to February 
15, 1942, inclusive. 

The claim presented by Heinlein in Court of Claims petition No. 
459-59 (under the provisions of section 402(d) of the 1949 law) was 
for retired pay computed on the basis of the grade of colonel (the 
temporary grade in which he was serving on September 30, 1953) with 
credit for his inactive time, 8 years 8 months and 15 days, on the re- 
tired list. The court in the decision of December 1, 1960, stated “* * * 
the issue is whether he [Heinlein] can use his inactive duty on the re- 
tired list prior to his recall to active duty in the computation of his 
retired pay.” On this point the court stated : 

This same issue was raised in the case of Bailey v. United States, 134 Ct. Cl. 
471. In that case we held that the language of section 402(d), which allows 
a member of the uniformed services recalled to active duty and retired a second 
time for physical disability to use as a factor in computing his disability retired 
pay “an amount equal to the monthly basic pay of the rank, grade, or rating 
held by him at the time” of his second retirement, has reference to the actual 


pay such member was receiving at that time, which actual pay included a 
longevity element based in part on years of inactive service. 


The court adhering to its interpretation of the pertinent provisions of 
section 402(d) of the 1949 law as reflected in its prior holdings in 
Phelan v. United States, Ct. Cl. No. 50-57, decided June 3, 1959, and 
Travis v. United States decision of December 5, 1956, 137 Ct. Cl. 148, 
then concluded that Heinlein— 

* * * is entitled to have his disability retired pay computed under section 
402(d) of Title IV of the 1949 Act, supra, and is entitled to recover the difference 
between the retired pay actually paid him and the retired pay of a colonel with 


100 percent disability and over 26 and not over 30 years of service from October 
1, 1953, the day after the date of his last retirement. 
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Prior to the decision of December 1, 1960, in the Heinlein case, the 
only instances in which the court had ruled in favor of crediting in- 
active time on a retired list for the purpose of computing disability 
retired pay under the provisions of section 402(d) of the Career Com- 
pensation Act of 1949, were those cases (such as the Bailey, Travis and 
Phelan decisions above referred to) involving the “re-retirement” 
concept which the court in previously construing the provisions of 
the fourth paragraph of section 15 of the Pay Readjustment Act of 
1942, 37 U.S.C. 115, applied to officers who served in the military or 
naval forces of the United States prior to November 12, 1918. Hein- 
lein did not serve in the military or naval forces of the United States 
prior to November 12, 1918, and consequently his situation and that 
of other officers without service prior to November 12, 1918, was viewed 
by this Office as not within the scope of the “re-retirement” concept 
of the Batley, Travis and Phelan decisions for the purposes of com- 
puting retired pay under the provisions of section 402(d) of the 1949 
law. 

The decision of December 1, 1960, in the Heinlein case applies the 
“re-retirement” concept directly to the provisions of section 402(d) 
and thus service in the military or naval forces of the United States 
prior to November 12, 1918, becomes of no consequence in such a case. 
We have considerable doubt that the court initially foresaw the 
broader and broader extensions which it has since made in the “re- 
retirement” concept beyond the areas first covered in the Carroll, 117 
Ct. Cl. 53, and Danielson, 121 Ct. Cl. 533, cases. We also doubt that 
the decision of December 1, 1960, in the Heinlein case truly reflects the 
intent of the Congress, since the last proviso of section 402(d)_ clearly 
appears to have been expressly enacted to afford an increase in retired 
pay on account of inactive service on the retired list only to those 
persons who, after retirement, again served on active duty and, while 
so serving, incurred a physical disability of 30 percent or more or 
incurred a physical disability in addition to or an aggravation of the 
physical disability for which they were initially retired. The record 
does not show that Heinlein meets this statutory requirement. 

However, it seems most unlikely that the court would not adhere 
to the position it has taken concerning the provisions of section 402(d) 
of the 1949 law in any other similar case brought before it and the De- 
partment of Justice has advised us that the judgment against the 
Government in the Heiniein case “has now become final since this 
Department will take no further action with respect thereto.” In such 
circumstances, it is accordingly decided that this Office will follow 
the court’s holding in the Heinlein case as a precedent in settling 
claims and passing upon the legality of payments in those cases where 
the individual concerned as the result of a “411” election qualifies 
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under Title IV of the Career Compensation Act of 1949 to com- 
pute his disability retired pay in accordance with the provisions of 
section 402(d) of that act. 


[B-145760] 


Military Personnel—Additional Pay—Retention Under De 
Facts Rule—Demolition Duty 

The de facto rule which permits retention of erroneous payments of pay and 
allowances received by members of the uniformed services in good faith while 
in a de facto status may not be extended to permit retention of additional or 
special pay received in good faith but contrary to the requirements of statutory 
regulations, particularly when such pay is authorized only upon compliance 
with specific provisions of law or regulation; therefore, demolition duty pay 
received in good faith but not pursuant to competent orders assigning the 
member to demolition duty, as required by the regulations issued pursuant to 
section 204(a) of the Career Compensation Act of 1949, 37 U.S.C. 235, may not 
be retained under the de facto rule. 


To Major R. E. O’Bannon, Department of the Army, May 25, 1961: 


Reference is made to your 3d endorsement dated April 5, 1961, 
TCTTC-FINA-EXAM (2 Dec 60), requesting an advance decision 
concerning the propriety ef payment on a voucher forwarded there- 
with stated in favor of Chief Warrant Officer Kenneth L. Harvey, 
W2145059, in the amount of $300, representing deductions of $50 per 
month made from his pay from October 1960 through March 1961, 
and applied in partial liquidation of an indebtedness resulting from 
erroneous payments of demolition pay for the period from November 
1959 through September 1960. The request was forwarded to our 
Office by 4th endorsement dated May 1, 1961, having been allocated 
D.O. No. A-575 by the Department of Defense Military Pay and 
Allowance Committee. 

It is stated that Chief Warrant Officer Harvey was paid demolition 
pay at the rate of $110 per month for the period from November 1959 
through September 1960 in accordance with orders issued by Head- 
quarters, 159th Transportation Battalion, Fort Eustis, Virginia, 
and that, since the orders are not considered competent orders as 
defined in paragraph 2-33, Army Regulations No. 37-104, an indebted- 
ness of $1,100 was created and that the indebtedness currently is being 
collected at the rate of $50 per month, the total collected during the 
period from October 1960 through March 1961 amounting to $300. 
It is administratively indicated that, from the information furnished, 
there is nothing to suggest that the officer did not believe that the 
hazardous duty was being performed under valid orders, and that it 
appears that the member received payment for the demolition duty in 
good faith. On such basis, decision is requested as to whether or not 
the member performed the hazardous duty in a de facto status and 
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would be entitled to a refund of the amounts collected and to suspen- 
sion of the uncollected balance. 

Section 204(a) of the Career Compensation Act of 1949, 63 Stat. 
809, 810, as amended, 37 U.S.C. 235, reads in pertinent part as follows: 


Subject to such regulations as may be prescribed by the President, members of 
the uniformed services entitled to receive basic pay shall, in addition thereto, 
be entitled to receive incentive pay for the performance of hazardous duty re- 
quired by competent orders. The following duties shall constitute hazardous 
duties: 

+ * * . * * © 


(7) duty involving the demolition of explosives as a primary duty, including 
training for such duty; * * * 


Executive Order No. 10152, dated August 17, 1950, as amended by 
Executive Order No. 10618, dated June 28, 1955, provides in section 
9(b) that: 


The term “duty involving the demolition of explosives” shall be construed to 
mean duty performed by members who, pursuant to competent orders and as a 
primary duty assignment (1) demolish by the use of explosives under-water 
objects, obstacles, or explosives, or recover and render harmless, by disarming 
or demolition, explosives which have failed to function as intended or which 
have become a potential hazard; (2) participate as students or instructors in 
instructional training, including that in the field or fleet, for the duties described 
in clause (1) hereof, provided that live explosives are used in such training; 
(8) participate in proficiency training, including that in the field or fleet, for the 
maintenance of skill in the duties described in clause (1), hereof, provided that 
live explosives are used in such training; or (4) experiment with or develop 
tools, equipment, or procedures for the demolition and rendering harmless of 
explosives, provided that live explosives are used. 


Section 12 of Executive Order No. 10152 provides: 


The Secretaries concerned are hereby authorized to prescribe such supple- 
mentary regulations not inconsistent herewith as they may deem necessary or 
desirable for carrying out these regulations, and such supplementary regulations 
shall be uniform for all the services to the fullest extent practicable. 


The applicable regulations relating to “Orders” are contained in 
paragraph 2-33 of Army Regulations No. 37-104, as amended by 


Change No. 7, dated October 31, 1958, and provide in pertinent part 
as follows: 


a. Competent Orders. The term “comp2tent orders” will mean orders issued 
by the Secretary concerned or such officer or officers as the Secretary may desig- 
nate, to members of their respective services, or to members of other services 
when such latter members are performing duty with a service other than their 
own. 

b. Delegation of Authority To Issue Orders. Authority to issue orders re- 
quiring a member to perform demolition duty, including training for such duty, 
is delegated to the following: 

* * * * . * « 

2. Commanders of major commands; Chief of Engineers; Chief of Ordnance; 

Chief Chemical Officer; Chief of Transportation ; commandants of the schools of 


the respective services; commanding officers of installations where such schools 
are located. 


It appears that such regulations, without change, are in effect at the 
present time. 

The cited statutory provisions, the Executive orders and the Army 
regulations do not authorize incentive pay for duty involving the 
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demolition of explosives to all members of the uniformed services who 
actually handle explosives. On the contrary, such pay may be paid 
only to those assigned to demolition duty by competent orders and 
who perform such duty as a primary duty, or are undergoing training 
for such duty either as instructors or students as a part of a recognized 
course of instructions in such duty. Thus, one of the conditions for 
the lawful payment of such incentive pay is that the member was “re- 
quired by competent orders” to perform the duty involved. It seems 
admitted that “competent orders” were not issued in the present case. 
Hence, the payments were improper. 

We have recognized in certain instances that members of the uni- 
formed services are entitled to pay and allowances and other benefits 
incident to a de facto status. See, generally, 31 Comp. Gen. 335; 33 id. 
475; and 34 id. 132, 263 and 266. It is our view, however, that there is 
no basis for the extension of the de facto rule to include the payment of 
additional pay or special pay, particularly when the payment of such 
pay is authorized only when compliance with certain specific pro- 
visions of law or regulations which have the effect of law is established. 
Compare 32 Comp. Gen. 397. The regulations involved in the present 
case were issued pursuant to the authority contained in section 204(a) 
of the Career Compensation Act of 1949 (see 31 Comp. Gen. 436, 437) 
and the requirements of those regulations have not been met. 

Accordingly, the proposed payment is not authorized and the 
voucher, together with accompanying endorsements and enclosures, 
will be retained here. 


[B-144494] 


Contracts—Capehart Housing Construction—Letter of Ac- 
ceptability—Buy American Act 


Under a Capehart Housing construction invitation which provided that all of 
the material conditions of the contract were established by the terms of the bid 
documents, including a Buy American Act provision precluding the use of foreign 
copper, the issuance of a letter of acceptability to a bidder brought into existence 
a binding contract obligating the contractor to execute a formal contract with 
the Buy American Act provision as established in the invitation, notwithstanding 
that a formal contract document which was subsequently presented to the 
contractor contained a different Buy American Act provision which, in effect, 
permitted the use of foreign copper and prohibited other foreign items which 
were permitted originally under the invitation. 

A Capehart housing construction contractor who signed a formal contract, in- 
cluding a Buy American Act provision permitting the use of foreign copper and 
deleting other items contrary to the Buy American Act provision in the invitation, 
on the basis that an administrative determination had been made to change the 
contract language in lieu of a change order in accordance with the terms of 
the contract is entitled to a price adjustment for the difference between the cost 
of foreign copper and domestic copper, which the contractor was required to 
use, on the basis of a change made after award rather than on the basis of a 
unilateral error in a contract which was regarded by the contracting agency as 
automatically subject to any changes made in Buy American Act exemptions 


between the issuance of the letter of acceptability and the execution of the 
contract. 
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To the Secretary of the Army, May 26, 1961: 


We have a letter of March 20, 1961, from the Chief, Contracts Divi- 
sion, Office of the Deputy Chief of Staff for Logistics, with enclosures, 
providing a report on the proposed issuance of a change order to 
contract No. DA-44-110-ENG-4789 for the construction of Capehart 
Housing at Fort Lee, Virginia, whereby the contract price and the 
mortgage insurance amount would be increased. The report was 
furnished in response to our request of December 1, 1960. 

Invitation No. ENG-44-110-59-18 was issued under date of January 
30, 1959, for the construction of a 285-unit Armed Services Housing 
Project at Fort Lee, Virginia. The invitation documents included a 
so-called “specimen housing contract” which contained the following 
two paragraphs: 


23. Buy American Act. 

The eligible builder agrees that in the performance of the work under this 
Housing Contract the eligible builder, subcontractors, materialmen and suppliers 
shall use only such unmanufactured articles, materials and supplies (which term 
“articles, materials and supplies” is hereinafter referred to in this clause as 
“supplies”) as have been mined or produced in the United States, and only such 
manufactured supplies as have been manufactured in the United States sub- 
stantially all from supplies mined, produced, or manufactured, as the case 
may be, in the United States. Pursuant to the Buy American Act (41 U.S.C. 
10a-d), the foregoing provisions shall not apply (i) with respect to supplies 
excepted by the head of the Department from the application of that Act, (ii) 
with respect to supplies for use outside the United States, or (iii) with respect 
to supplies to be used in the performance of work under this Housing Contract 
which are of a class or kind determined by the head of the Department of his 
duly authorized representative not to be mined, produced, or manufactured, as 
the case may be, in the United States in sufficient and reasonably available com- 
mercial quantities and of a satisfactory quality, or (iv) with respect to such 
supplies, from which the supplies to be used in the performance of work under 
this Housing Contract are manufactured, as are of a class or kind determined 
by the head of the Department or his duly authorized representative not to be 
mined, produced, or manufactured, as the case may be, in the United States in 
sufficient and reasonably available commercial quantities and of a satisfactory 
quality, provided that this exception (iv) shall not permit the use in the perform- 
ance of work under this Housing Contract of supplies manufactured outside the 
United States if such supplies are manufactured in the United States in sufficient 
and reasonably available commercial quantities and of a satisfactory quality. 


- * * 7 * 7 « 


42. Use of Domestic Articles. 

Because the materials listed below, or the materials from which they are 
manufactured, are not mined, produced, or manufactured, as the case may be, 
in the United States in sufficient and reasonably available commercial quantities 
and of a satisfactory quality, their use in the work herein specified (subject to 
the requirements of the specifications) is authorized without regard to the 
country of origin: 


Antimony, as metal or oxide. Graphite, natural, crystalline, crucible 

Asbestos, amosite. grade. 

Bismuth. Jute and jute burlaps. 

Cadmium, ores and flue dust. Kaurigum. 

Chalk, English. Lac. 

Chrome ore or chromite. Logs, veneer, and lumber from 

Cobalt, in cathodes, rondelles, or other Alaskan yellow cedar, angelique, 
primary forms. balsa, ekki, greenheart, lignum 

Cork, wood or bark and waste. vitae, mahogany, and teak. 

Damar gum. Mercury. 
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Mica. Rubber, crude and latex. 
Nickel, primary, in ingots, pigs, shot, Shellac. 
cathodes, or similar forms; nickel Tin, in bars, blocks, and pigs. 
oxide and nickel salts. 


The foregoing paragraphs were included pursuant to the provisions 
of the Buy American Act, as amended, 41 U.S.C. 10; Executive Order 
No. 10582; and ASPR 6-200. It will be noted that copper was not 
listed in paragraph 42 of the specimen contract. 

After bid opening, on March 26, 1959, the H. L. Coble Construction 
Company was found to be the low acceptable bidder, and, in accord- 
ance with the terms of the invitation, a letter of acceptability dated 
April 20, 1959, was sent to that firm obligating it to perform a number 
of acts including, under paragraph i, the execution of the Housing 
Contract. A considerable delay then ensued, apparently because of 
some difficulty in arranging for financing. Finally, another letter of 
acceptability, similar to the first, was sent to Coble on January 11, 
1960. On January 18, 1960, a housing contract was executed by the 
parties. By an inadvertence, paragraph 42 of the housing contract 
which was signed by the parties made several changes in the list of 
items exempt from the Buy American provisions. One of the changes 
was the inclusion of copper on the exempt list. Although that para- 
graph is on the same page as the signature of the contracting officer, 
it appears to have gone unnoticed by the representatives of the Gov- 
ernment who were present. 

It may be assumed that when the eligible builder found that the list 
in the executed contract, unlike that in the specimen contract, in- 
cluded copper and some other items while excluding others, he con- 
sidered that the list had been deliberately chanyed, in accordance with 
proper procedure, between the preparation periods of the two docu- 
ments. In any event, foreign copper was obtained for use in the 
project. This came to the attention of the contracting officer and, 
after a determination that copper could not properly be exempted, the 
contractor was directed to substitute domestic copper for the foreign 
material. Following considerable correspondence between the con- 
tracting officer and the contractor, the former initiated a change order 
under the provisions of the contract deleting copper from the exempt 
list and providing for an equitable adjustment of $60,700, which, ac- 
cording to the justification prepared by the contracting officer in con- 
nection with the proposed change order, represented “the differential 
between the cost of foreign and domestic copper, including handling 
and shipping charges covering disposal of the foreign copper,” and 
additional costs resulting from the necessity for the contractor to 
revise his sequence of operations. 

The project was then completed using domestic copper. In the 
meantime, the contracting officer forwarded the change order, or 


os 
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change request, to the Federal Housing Administration for approval 
for mortgage insurance of the recommended increase in accordance 
with paragraph 9 of the housing contract’s several provisions. A 
question arose within the FHA as to the propriety of the change order 
and the matter was submitted for our advice by letter of November 18, 
1960, from the then Acting Commissioner. 

After successful completion of the project the parties, in order not 
to delay final settlement; entered into agreements whereby the amount 
at issue was placed in escrow subject to final determination by “a Gov- 
ernment Agency, Board or Court of competent jurisdiction.” 

The project in question was undertaken pursuant to sections 403 
through 406 of the Housing Amendments of 1955, 69 Stat. 651, 42 
U.S.C. 1594. Section 403(a) of the act provides that contracts there- 
under shall be preceded by an invitation for the submission of com- 
petitive bids after advertising in the manner prescribed by what is 
now 10 U.S.C. 2305, which reads in part: 

* * * Awards shall be made with reasonable promptness by giving written 


notice to the responsible bidder whose bid conforms to the invitation and will be 
the most advantageous to the United States, price and other factors considered. 


The language of the provision makes clear the Congressional intent 
that these contracts shall be awarded pursuant to competitive bid pro- 
cedures. See also Senate Report No. 404, 84th Congress, pp. 17, 28; 
and House Report No. 1622, 84th Congress, p. 31. 

It is well recognized that the contract awarded after formal adver- 
tising must be the same contract offered to all bidders in the invitation. 
Diamond v. City of Mankato, 93 N.W. 911; 61 L.R.A. 448; 40 Comp. 
Gen. 447. Further, a purported award, pursuant to a competitive 
bidding statute, which differs in a material respect from the contract 
advertised is invalid. See United States v. Ellicott, 223 U.S. 524. 
Under the law relating to competitive bidding, therefore, the contract 
awarded must have been that advertised. 

That the parties intended that the contract awarded would be that 
advertised is shown by the fact that paragraph 1 of the bid form con- 
tains an offer on the part of the bidder to perform “in strict accordance 
with the terms of the specimen copies of the Letter of Acceptability 
and the Housing Contract attached to the said Invitation for Bids.” 
Further, paragraph 2 includes a representation by the bidder that the 
price bid includes “everything to be called for by a Housing Contract 
containing the same terms, conditions, provisions, and Drawings and 
Specifications as the specimen form of Housing Contract.” Also, 
paragraph 3 of the same document states : 

8. The bidder understands that, if this bid is determined to be the lowest ac- 
ceptable bid, the Department will issue to him a Letter of Acceptability in the 
form attached to the Invitation for Bids, and the bidder agrees that upon issu- 


ance of such Letter of Acceptability he becomes obligated to carry out its terms 
within the times therein stated, at his own expense within the conditions of his 
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bid security, and without further acceptance, award, advice, or other action by 
the Department. Such obligations include an obligation to cause performance 
by the mortgagor-builder corporation, to be formed by the bidder, of each and 
every act required of it in the Letter of Acceptability, to cause the execution by 
said mortgagor-builder corporation of a Housing Contract containing the same 
terms, conditions, provisions and Drawings and Specifications as the specimen 
form of Housing Contract attached to the Invitation for Bids, and an obligation 
to execute the Housing Contract with good and sufficient surety or sureties as 
required therein, within the times specified in and in accordance with the Letter 
of Acceptability. [Italics supplied.] 


In our view, the foregoing clearly establishes that all of the material 
conditions of the contract were intended to be established by the terms 
of the bid documents. Where none of the material conditions re- 
mains unsettled, the acceptance of a bid effects a binding contract even 
though the parties contemplate a later execution of a more formal 
document. Conti v. United States, 158 F.2d 581. <A binding contract 
came into existence therefore upon the issuance of the letter of ac- 
ceptability. B-144012, January 25, 1961; B-134772, September 14, 
1959. According to the advertised terms of the invitation the con- 
tractor was thereupon obligated to execute a formal contract which 
would, under the “Buy American” provisions, preclude the use of 
foreign copper. 

Nevertheless, when the formal document was finally drafted and 
presented to the contractor for execution it contained different “Buy 
American” provisions, which in effect permitted the use of foreign 
copper but prohibited certain other foreign items which would have 
been permitted by the originally advertised conditions. In this form 
it was executed by the contractor without question, and must be re- 
garded as fixing the obligations of the parties unless the changes in 
the “Buy American” exemptions are to be considered as in excess of 
the powers of the contracting officer and therefore not binding upon 
the Government. 

The administrative report furnished under the letter of March 20, 
1961, states the legal position of the Chief of Engineers. It is stated 
that the invitation makes possible changes in the list of items exempt 
from the Buy American provisions, that the contractor reasonably 
construed the error in the exempt list in the formal contract, for 
which he was in no way responsible, as a deliberate change properly 
made, and relied on such reasonable understanding to his detriment. 
It is further stated that, since the Government was solely responsible 
for the error, any loss directly attributable to the error should be 
borne by the Government and the change order would be the proper 
vehicle for such purpose. It is also stated: 

* * * In the instant case the letter of acceptability was evidence of a contract 
award conditioned on the parties fulfilling stated obligations among which is the 
one to execute a housing contract, the form of which was prescribed but in which 
certain material provisions were to be determined as of the date of actual execu- 


tion, ie. the prevailing wage determination, the applicable list of materials 
exempt from the Buy American Act, and the number and names of the mortgagor- 
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builder corporations to be signatory to the contract. Since provision was made 
that all of the provisions of the housing contract would not be determined in 
these material aspects until just before the date of execution, it is considered 
that the letter of acceptability is legally a contract to enter into a further con- 
tract at a later date, the terms of which are subject to definition and refinement 
during the period in which the letter of acceptability is in effect. Under this 
concept the formally executed contract is presumed to evidence the final agree- 
ment of the parties and any inconsistent or different provisions contained in the 
Invitation for Bids and bid are not for consideration unless the contract instru- 
ment cannot be read or interpreted without reference thereto. 

7. In the instant case the wording of the contract as executed is clear, foreign 
copper was specifically stated to be an exempt item under the Buy American Act. 
Because of the statutory provision for exemptions and the long period between 
the date of the original Invitation for Bids and the date of the contract, the 
contractor could assume that the inclusion of copper in the exempt list was the 
result of a proper administrative determination pursuant to the statute and 
rely on the clear contract provision so stating. Therefore, it is considered that 
the contractor had a legal and binding contract, even though the Buy American 
exemptions contained therein varied from those set forth in the Invitation for 
Bids and the contractor is presumed to have entered into the contract with full 
knowledge of the statutory restriction. On this basis, when the erroneous listing 
of copper was found to exist it was necessary to correct the unilateral error by 
a change to the contract provision in accordance with the changes clause and 
provide for an equitable adjustment to compensate for increased costs. * * * 
[Italics supplied.] 


While, as above indicated, we do not agree with the position of the 
Corps of Engineers that under the terms of the invitation for bids 
and the acceptance thereof by the Letter of Acceptability the contract 
was automatically subject to any changes made in the exempt list 
between the date of acceptance and the execution of the formal con- 
struction contract, we conclude on the facts here presented that the 
contractor is entitled to a price adjustment. 

Under the terms of the Buy American Act, the applicable regula- 
tions, and paragraphs 23 and 42 of the housing contract, a proper 
determination could be made at any time to add items to, or delete 
them from, the exempt list. In our view, any such change made after 
award which could reasonably be regarded as affecting bid prices 
should have been made through the medium of a change order with, 
where appropriate, an accompanying equitable adjustment in price. 
In this instance, while copper and aluminum were added to the exempt 
list in the contract document signed by the parties, a number of other 
items were deleted. The contractor could reasonably, and apparently 
did, therefore assume that a proper determination had been made, that 
the change in contract language was adopted in lieu of a change order, 
and that no adjustment in price was called for because the additions 
to the exempt list were balanced by the deletions. This conclusion is 
particularly reasonable in view of the unusually long period (approxi- 
mately 10 months) between bid opening and execution of the formal 
contract document. In reliance upon this understanding, resulting 
entirely from the contracting agency’s negligence, the contractor com- 
mitted himself to the use of foreign copper in the construction. Under 
the circumstances, we are of the view that the contractor may properly 
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be paid the difference between the cost of the foreign and domestic 
copper. As to the remaining amounts in the “equitable adjustment,” 
we are in agreement with the position stated in the administrative 
report that they are in the nature of consequential damages which are 
outside the scope of the contract and not for inclusion in the adjust- 
ment. The Commissioner, Federal Housing Administration, is being 
advised of our conclusion by letter of today. 


[B-145804] 


Civilian Personnel—Aliens Hired Overseas—Health, Life 
Insurance, etc., Plans—dAuthority 


Even though the Secretary of State has not issued any regulation authorizing 
a combined life insurance and pension plan and a health and medical plan for 
alien employees under section 444 of the Foreign Service Act of 1946, 22 U.S.C. 
889, a medical and hospital plan for the benefit of alien employees hired by the 
United States Armed Forces in Bermuda, which plan is in accord with prevailing 
employment practices substantially followed by local employers, may be estab- 
lished under section 444, the legislative history of the section indicating an intent 
to allow Government agencies to establish uniform employment practices provided 
that they are consistent with the public interest and coordinated with other 
agencies in the locality ; however, in the absence of a showing that a combined 
life insurance and pension plan is a customary local practice, such plan may 
not be established. 


To the Secretary of Defense, May 26, 1961: 


On May 5, 1961, the Assistant Secretary of Defense requested a 
decision concerning the propriety of placing into effect two proposals 
which would apply to natives employed by the United States Armed 
Forces in Bermuda. The proposals are stated in the Assistant Secre- 
tary’s letter as follows: 


(1) to purchase from a Bermuda commercial firm an insurance plan which 
would provide both a pension and life insurance program for local national 
employees; and (2) to purchase from a Bermuda commercial firm an insurance 
plan which would provide both medical and hospital benefits for local national 
employees. Both of these insurance plans, if implemented, would require the 
United States Forces in Bermuda to make employer contributions to and withhold 
employee deductions for such plans. 


The statutory authority upon which the proposals would be issued 
is that contained in section 444 of the Foreign Service Act of 1°46, 


as amended by section 6 of the act of September 8, 1960, Public Law 
86-723, 22 U.S.C. 889(a) and (b). That section reads as follows: 


(a) The Secretary shall, in accordance with such regulations as he may 
prescribe, establish compensation plans for alien employees of the Service: 
Provided, That such compensation plans shall be based upon prevailing wage 
rates and compensation practices for corresponding types of positions in the 
locality, to the extent consistent with the public interest. 

(b) For the purpose of performing functions abroad, other Government agen- 
cies are authorized to administer alien employee programs in accordance with 
the applicable provisions of this Act. 


The proviso to subsection (a) of the quoted statute requires that 
the compensation plans under which alien employees of the Foreign 
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Service are paid shall be based upon prevailing rates and compensa- 
tion practices existing in the locality of the employing office to the 
extent that the adoption of prevailing rates and practices is consistent 
with the public interest, and the effect of subsection (b) of the act 
is to authorize other Government agencies operating abroad to utilize 
the authority in subsection (a) in administering compensation plans 
for alien employees. 

While the statutory provision relied upon does not expressly au- 
thorize the Secretary to purchase from a commercial firm an insurance 
plan which would provide both life insurance and a pension to native 
employees, or a plan which would provide medical and hospital 
benefits for such employees, we are of the view that the Secretary 
could, by appropriate regulation, provide for the purchase of such 
plans from commercial concerns if the granting of similar benefits is 
a prevailing local practice aud determined to be consistent with the 
public interest. 

We understand that the Secretary of State has issued no regulations 
authorizing the granting of fringe benefits of the type described in 
your letter (a combined life insurance and pension plan and a health 
and medical benefit plan). Hence, a question arises whether under 
subsection (b) of section 444 individual agencies may issue regula- 
lations, independently of those of the Department of State, author- 
izing the granting of such benefits. 

Subsection (b) authorizes agencies performing functions abroad 
to “administer alien employee programs in accordance with applicable 
provisions of this act.” The applicable provisions of this “act” are 
those contained in subsection (a) of section 444 which authorizes the 
Secretary of State to issue regulations providing for the establishment 
of compensation plans for alien employees of the service. Thus, it 
might be said that the alien employee programs that Government 
agencies generally may administer must conform to the plan the 
Secretary of State establishes for alien employees of the Foreign 
Service. However, the legislative history of the section indicates a 
somewhat different intent. On page 17 of House Report No. 2104, 
86th Cong., August 17, 1960, the purpose of the amendment made by 
Public Law 86-723 to section 444 of the Foreign Service Act of 1946 
is set forth as follows: 

Section 6. Compensation plans for alien employees (sec. 444). 

This section is a clarification and simplification of section 444 of the act that 
deals with compensation for alien employees hired overseas. The new language 
will permit the establishment of wage and salary schedules for such employees 
to be based upon lqcal prevailing pay practices for corresponding types of 
positions in the locality. 

The new paragraph (b) confers authority upon other Government agencies 
to utilize the provisions of this act in their employment of alien personnel abroad. 


This will enable all Federal agencies employing such personnel to operate as a 
single employer by providing uniform employment conditions for all alien em- 
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ployees of the Government in a particular foreign labor market area who are 
working under similar conditions. 


On page 5 of Senate Report No. 880 of September 2, 1959, there is 
a similar explanation of the amendment to section 444 of the Foreign 
Service Act made by Public Law 86-723. That explanation is as 
follows: 

Section 7—Permission for Other Government Agencies to Use Authority Avail- 
able to the Department of State in Their Employment of Aliens Overseas.—Sec- 
tion 7 of the bill would add new language to section 444 of the act which would 
authorize U.S. Government agencies performing functions abroad to administer 
local employee programs in accordance with the applicable provisions of the 
Foreign Service Act. The purpose of the provision is to facilitate uniform 
employment practices abroad by all U.S. Government agencies. The committee 
considered designating the Secretary of State as the single official of the 
Government empowered to prescribe wage scales for local employees but upon 
being presented with evidence that voluntary cooperation among the agencies 


is now working satisfactorily, the committee recommends leaving the existing 
practice the way it is. 


While the Senate Committee on Foreign Relations specifically con- 
sidered but rejected the idea of designating the Secretary of State as 
the single official of the Government empowered to prescribe wage 
scales for locally hired native employees, the reports of both the Senate 
and House committees clearly show that the various departments and 
agencies of the Government operating in foreign areas are expected to 
establish uniform wage rates and employment practices applicable to 
native employees hired in any particular local area. 

Hence, before an employment practice is adopted by an agency 
operating in a foreign area the practice should be substantially fol- 
lowed by local employers in the area. The adoption of the practice 
should be consistent with the public interest as determined by the head 
of the agency and the matter of adopting such practice should be co- 
ordinated with other agencies operating in the locality so that the 
same or a substantially similar practice will be followed by each of the 
other agencies operating in that area. 

The practice of employer participation in a medical and hospitaliza- 
tion plan for the benefit of employees appears to be a customary em- 
ployment practice in Bermuda. Hence, if the other requirements of 
the preceding paragraph are complied with, we see no objection to 
your placing such a program in effect. 

However, the information presented with your Department’s letter 
does not clearly establish that any substantial local practice exists 
under which employers pay or contribute to the cost of a life insurance 
program. In the absence of a substantial practice among employers 
in the locality, the establishment of a combined life insurance and 
pension plan would not appear to be authorized although a reasonable 
basis might exist—based upon the local practice as disclosed by the 
information transmitted here with your Department’s letter—for 
establishment of a pension plan not coupled with life insurance. 
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[B-145813] 
Bids—Qualified—Quantity Deviations 


A low bidder who submits a bid showing prices on a different unit quantity 
pattern than the increment quantity pattern in the invitation, but whose bid 
when evaluated shows that the prices are lower on any quantity category than 
those of any of the other bidders, has not submitted a bid which must be inter- 
preted as an offer of only the individual quantities listed in the bid and an award 
to such bidder would not be prejudicial to any other bidders. 


To Granoff, Levy and Craig, June 1, 1961: 


By letters dated May 1, 1961, and May 18, 1961, you have protested 
on behalf of the United Manufacturing & Engineering Corporation of 
Independence, Missouri, the award to another bidder of a contract 
under invitation No. 01-601-61-940, issued December 9, 1960, by the 
Mobile Air Materiel Area for the procurement of aircraft maintenance 
stands. 

The invitation provided at page 1 of the Schedule as follows: 

Bids shall be submitted in the following increments: 

Item No. 
1-1 from 189 each to 376 each inclusive 
1-2 from 377 each to 564 each inclusive 


1-3 from 565 each to 750 each inclusive 
1—4 from 751 each to 938 each inclusive 


The low bidder, Tubular Aircraft Products Company, Incorporated, 
of Los Angeles, California, instead of bidding on the designated incre- 
ments, submitted the following bid prices: 


Quantity Unit Price Amount 

TOP CRG cceicnncbactoncmaeseeu $508.30 $100, 660. 00 
Ste Sikes enttdaoageas 482.65 180, 9938. 75 
We Was ccanctinuecasnnkmaneasemensen 464.35 255, 392.50 
TO GR sa ics ancecsnsencadnnme 456.35 342, 262.50 


After some consideration of the matter the contracting officer on 
February 23, 1961, awarded a contract for 751 units to the low bidder 
at a unit price of $456.35. 

The basis of your protest on behalf of United, the next low bidder, 
as stated in a letter dated February 28, 1961, from United to the con- 
tracting officer, and your letter of May 1, is that the invitation required 
the submission of bids by the stated increments and that failure to 
conform constituted a material deviation necessitating rejection of the 
bid. It appears further to be your contention that the low bid should 
be interpreted as offering to furnish only the four individual quantities 
listed, and that such offer is not only not responsive to the clear re- 
quirements of the invitation but also may not properly be compared 
with bids conforming to the invitation because the latter must average 
in the higher unit costs for lower quantities, thus presenting a higher 
price for the specific quantity offered by Tubular. Finally, you con- 
tend that since the low bid, as properly interpreted, offered to furnish 
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a maximum of 750 units, the award of a higher quantity, 751 units, 
would not effect a binding contract but would, if properly construed, 
amount to a counter-offer which the low bidder could at his option 
either accept or reject. 

We do not question that the award of a contract which varies the 
terms of the bid violates the intent of the competitive bidding statutes 
and should not be permitted. However, in our view your interpreta- 
tion of the intent of the Tubular bid, i. e., that it offered to furnish 
only the four quantities listed, is not reasonable. No reason appears 
for any bidder to limit the terms of its offer in such manner. If the 
bidder is willing to furnish 375 units it is reasonable to assume that 
it could, and would, as readily furnish 374 or 376 units. 

In view of the foregoing and the positioning in the low bid of the 
unit quantities opposite the stated increments, it is clear that the unit 
prices quoted by Tubular were intended to apply to any quantities 
between the numbers inserted by it, and not merely to the definite 
numbers stated. In this connection, we were informally advised that 
the unit cost of aluminum, the largest constituent of the item under 
procurement, changed at those quantities listed in the Tubular bid. 
This fact further tends to establish that the Tubular bid should 
properly be interpreted as offering quantities in increments, although 
using points of division differing from those proposed by the invita- 
tion form. Assuming, as you contend, that the use of different incre- 
ment quantities as the basis of quoting prices could have given the low 
bidder an undue advantage, since the higher unit cost of the lower 
quantities within the quantity groups stated in the invitation would 
not have been averaged into the lower unit cost of the higher quantities 
within the same respective groups, it does not appear that any such 
undue advantage is present in this instance. This is clear from the 
fact that the Tubular bid on the lowest category is lower than United’s 
bid on the second category; its bid on the second category is lower 
than United’s on the third category, etc. In other words, even taking 
into account the advantage Tubular may have obtained by its reorgani- 
zation of the increments stated in the invitation, its price on any 
quantity category is still lower than that of any other bidder. There- 
fore, we find no basis for the contention that any other bidder was 
prejudiced by the consideration of Tubular’s bid. 

While the form of the bid does furnish some basis for argument as 
to its interpretation, we feel that your interpretation is unduly 
strained. Considering also the time which has elapsed since the award, 
the maximum increase involved, and the fact that in this type of situa- 
tion possible ambiguities should be resolved in the manner most 
favorable to the Government, if reasonably possible, we find no basis 
for holding the award invalid. See 39 Comp. Gen, 546. 
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You also point out that the President of United called at the office 
of the contracting officer on February 23, 1961, the date of award, but 
was unable to see him. Further, you state that United’s President was 
at that time advised that the bids were still being evaluated. We have 
no information as to the justification for such treatment; but regard- 
less of the circumstances it does not appear that they would affect the 
validity of the award. 

In your letter of May 18, 1961, in addition to repeating the argu- 
ments already considered above, you request that the costs of delivery 
to first destination be calculated. It is your position that because of 
United’s location consideration of such transportation costs may make 
United the low bidder. We have been advised by the Department of 
the Air Force that no attempt was made to calculate shipping costs 
because of lack of information as to the locations to which the units 
will be shipped. Under the circumstances an evaluation of shipping 
costs would not be possible. 


[B-145491] 


Civilian Personnel—Compensation—Longevity Increases— 
Repromctions 


In the absence of any indication of a legislative intent under the longevity 
increase provisions of section 703(a) of the Classification Act of 1949, 5 U.S.C 
1123(a), that longevity step-increases once attained are preserved automatically 
for recredit to an employee in the event of a demotion and subsequent repromo- 
tion to the same grade, a demotion is regarded as terminating the longevity step- 
increase previously attained; therefore, an employee who is repromoted to the 
maximum step of a grade in which she had previously attained the first longev- 
ity step-increase is not entitled to have the former three-year longevity period 
recredited for entitlement to the first longevity step. 


To the Secretary of Commerce, June 6, 1961: 


On March 30, 1961, your Executive Assistant requested our opinion 
regarding an employee’s eligibility for a longevity step-increase under 
the provisions of section 703 of the Classification Act of 1949, 63 Stat. 
968, as amended, 5 U.S.C. 1123, and the Civil Service Commission’s 
regulation 25.53, in the circumstances quoted below. 


The relevant facts and the question stated in the letter of March 30 
are as follows: 


The employee was promoted from GS-4, $4,515, to GS-5 on August 30, 1959, 
and her salary administratively fixed at the maximum schedule rate of the grade, 
which was then $4,940 per annum, now $5,335. The employee previously had 
ten years at the GS-5 level, at least three years of which were at the maximum 
scheduled rate of the grade, and had been granted the first longevity step increase 
at GS-5 during prior service. Advice is desired as to whether the same three- 
year longevity period should be used to again advance the employee, effective 
September 6, 1959, from the maximum scheduled rate of the GS-5 to the first 
longevity step of GS-5. We are aware that at the time of promotion to GS-5 
the employee’s rate of pay could have been fixed at the first longevity rate of 
GS-5, but that the rate of pay cannot be changed administratively at this time, 


in the absence of a policy prescribing the setting of the employee’s rate of pay 
at the highest rate for which eligible. 
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The provisions of law applicable to the submitted matter are con- 
tained in subsection 703(a) of the act, as amended September 1, 1954, 
5 U.S.C. 1123 (a), as follows: 

(a) Subject to subsection (b) of this section, and as a reward for long and 
faithful service, each department shall grant an additional step-increase (to be 
known as a longevity step-increase) beyond the maximum scheduled rate of the 
grade in which his position is placed, to each officer or employee for each three 
years of continuous service completed by him at such maximum rate or at a rate 
in excess thereof authorized by this section without increase in grade or rate 


of basic compensation except such increase as may be prescribed by any provi- 
sion of law of general application. * * * 


The regulations of the Civil Service Commission, Federal Person- 
nel Manual, page Z1-317, provide: 

SEC. 25.53. Conditions of eligibility. Each officer or employee in a per- 
manent position who has completed the required aggregate period shall be 
granted a longevity step increase for each longevity period completed in his 
grade, provided his current performance rating is “Satisfactory” or better. The 
requirement of a performance rating shall be waived for any period of inter- 
vening military service. No officer or employee shall be given more than one 


longevity step increase for any longevity period, or more than three successive 
longevity step increases. 


An examination of the pertinent statute and regulation fails to 
reveal any particular provision covering a situation of this nature. 
However, our view is that it was never the intention of section 703 of 
the Classification Act of 1949, as amended, that longevity step- 
increases once attained in a particular grade would be preserved auto- 
matically by operation of such section for recredit to an employee 
in the event he is demoted and subsequently repromoted to that grade. 
On the contrary, we feel that the demotion of an employee has the 
effect of erasing any mandatory entitlement to longevity step-increases 
attained in the higher grade, and that the sole authority for restoring 
a longevity step-increase—previously attained in the higher grade— 
upon repromotion thereto is the rule (a discretionary rule) as set 
forth in part 25.103(e) of the regulations of the Civil Service Com- 
mission. Cf, 21 Comp. Gen. 791; 37 id. 134. 

Therefore, we hold that the employee here involved was not on 
September 6, 1959, entitled to a longevity increase because of her 
repromotion to the maximum scheduled rate of grade GS-5. 


[B-145603] 


Housing—Incorporation of City Housing Project Into 
Federal Low Income Program 


Refunding loans by the Public Housing Administration to the New York Hous- 
ing Authority to enable the City Authority to bring the rents for two partially 
completed low income housing projects within reach of families in the lowest 
income group as defined in section 2(2) of the United States Housing Act of 
1937, as amended, 42 U.S.C. 1402(2), which loans will have the effect of releasing 
the City of New York from its present obligations and of incorporating the 
projects which, because of insufficient financing aid, are now not available to the 
lowest income group into the low rent housing program under the 1937 act, may 
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be regarded as loans necessary to assist the local authority in the acquisition of 
low rent housing as authorized in sections 9 and 10 of the 1937 act, notwith- 
standing that the ownership of the projects is already vested in the New York 
City Housing Authority. 


The cost of development of two partially completed city low income projects 
to be incorporated into the low income housing program under the United States 
Housing Act of 1937, as reflected in a refunding loan to enable the authority to 
bring the rents into reach of families of the lowest income group as defined in the 
1937 act, may be included in the determination of the annual contributions for 
the projects under section 10 of the 1937 act which provides that in fixing the 
maximum annual contributions to public housing agencies to assist in the main- 
tenance of the low rent character of the projects, cost, location, size, and other 
factors may be considered. 


The authority of the Public Housing Administration under sections 9 and 10 
of the United States Housing Act of 1937, 42 U.S.C. 1409 and 1410, to make a 
refunding loan to the New York Housing Authority to bring the rents for two 
partially completed low income housing projects within reach of the lowest in- 
come group is not limited by section 606 of the Housing Act of 1949, 42 U.S.C. 
1433, which specifies, as one of the conditions for projects coming within the scope 
of that particular section, that the contracts for financial assistance must have 
been entered into on or after January 1, 1948, and prior to January 1, 1950. 


To the Administrator, Housing and Home Finance Agency, June 6, 


1961: 


Your letter of April 13, 1961, concerns a request by the New York 
City Housing Authority to incorporate into the low-rent housing pro- 
gram under the United States Housing Act of 1937, 42 U.S.C. 1401 
(hereinafter referred to as the USHAct) certain projects previously 
undertaken by the Authority with assistance of the City of New York. 
These projects are designated as Senator Robert A. Taft Houses, 
NYC-28, and Martin Van Buren Houses, NYC-30, and are to provide 
1470 and 320 dwelling units respectively. You state that the back- 
ground of these projects and reason for this proposal have been de- 
scribed by the Authority substantially as follows: 


The projects were originally undertaken as part of the Authority's city-aided 
Part IV program to provide housing for families whose incomes, while above the 
limits for fully subsidized public housing, are insufficient to enable them to pay 
the rents for available private housing. The Part IV program was undertaken 
under the Public Housing Law of New York (chapter 44-A of the Consolidated 
Laws), with assistance by the City of New York through guarantees of bonds 
sold by the Authority to finance the development of the projects, with tax exemp- 
tion, but without any provision for cash subsidies. 

Subsequent developments have led the Authority to revise its plans with respect 
to these and other Part IV projects which have not yet been completed. The 
Limited Profit Housing Law (Article XII, Public Housing Law) was enacted by 
the New York Legislature, authorizing state and city loans to private sponsors 
for the erection of rental and cooperative projects for families whose incomes are 
at approximately the same levels as the incomes of those families who qualify 
for the Part IV Program, and substantial progress is being made under this law. 
Furthermore, in 1958, in connection with legislation relating to the Authority, 
the legislature made a finding, “that private enterprise should be encouraged to 
the greatest extent possible to enter the field of housing in which the authority 
now operates so that the authority may be able to concentrate its activities at 
the earliest possible moment on providing housing exclusively for the lower in- 
come families” (§ 402(1), Public Housing Law). 

In the light of these developments, the Authority undertook an extended study 
of how the Part IV projects still under development could best be utilized con- 
sistent with the needs of the city and communities in which the projects were 
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located. In the case of Taft and Van Buren Houses, which are located in areas 
inhabited principally by families of low income, the Authority decided that their 
conversion to subsidized public housing for families of lower income would best 
serve the needs of the city. 

You state that assuming, as you anticipate, that these projects are 
in conformity with the cost, design, and other requirements of the 
USHAct, the inclusion of them in the New York City Housing 
Authority’s low-rent housing program under the USHAct in lieu of 
building other dwelling units would be a desirable and expeditious 
manner of providing a substantial part of the 4800 or more units 
planned for the City under our program, particularly as the Au- 
thority has advised that probable new sites have been found for less 
than 800 of these. You advise that the two City-aided projects, with 
a total of 1790 units, consist of Van Buren Houses (320 units, scheduled 
for completion on June 30, 1961) and Taft Houses (1470 units, sched- 
uled for completion on March 31, 1962). 

To include these projects in the USHAct program, a contract for 
loans and annual contributions would be entered into by the Public 
Housing Administration (PHA) with the New York City Housing 
Authority. Expenditures to date for these projects have been financed 
by temporary loan notes of the Authority, guaranteed by the City 
of New York. On Van Buren Houses these notes are in the amount 
of $5,335,000 and have a maturity date of October 11, 1961, while on 
Taft Houses the notes are in the amount of $24,640,000 and have a 
maturity date of May 10, 1961. You state that to obtain the advan- 
tages of the lower interest rate usually incident to federally secured 
financing, these outstanding amounts would be refinanced through 
the issuance of notes of the Authority secured by PHA commitments 
(or possibly, in the case of the later maturing amounts, with the 
proceeds of the bonds which will eventually be sold in the permanent 
financing of the projects). 

The additional funds needed to complete the projects would come 
from additional notes underwritten by the PHA (or from the proceeds 
of the permanent financing bonds), which are the usual and conven- 
tional means by which PHA-aided projects are financed. The bonds 
sold in the permanent financing would be secured, in the usual manner, 
by a pledge of the annual contributions payable by the PHA. 

You state that if these projects may be financed with assistance 
under the USHAct, they can be converted into your program and 
would further the objective of the USHAct by providing “decent, 
safe and sanitary dwellings within the financial reach of families of 
low income.” However, you advise that the authorizing language 
contained in sections 9 and 10 of the USHAct and section 606 of the 
Housing Act of 1949, 42 U.S.C. 1433, when considered in connection 
with the fact that the projects (to the extent that they have been 
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developed) are already in the ownership of the New York City 
Housing Authority, has postponed your taking further administra- 
tive action on the proposal until you have received our answers to 
the following questions: 

1. Would a refunding loan by the PHA to the New York City Housing Au- 
thority, which would have the effect of releasing the City of New York from 
its present obligations on the outstanding notes, be a loan “to assist the develop- 
ment [or] acquisition” of a low-rent project within the authorization of section 
9? It is assumed that any further loans needed to complete the development 
of the projects would come within this authorization. 

2. Would the cost of development hitherto completed, as reflected in the 
amount of such refunding loan, be for inclusion in the “development or acqui- 
sition cost” for purposes of determining the maximum allowable annual con- 
tribution under sections 10(b) and 10(c)? 

3. Are the provisions of section 606 of the Housing Act of 1949 limitations 
on the authorizations contained in sections 9 and 10 of the USHAct? If so, would 
the housing projects under consideration be subject to the requirements of that 
section and rendered ineligible for assistance because they cannot meet the 
time limitations? 


Under section 9 of the USHAct of 1937, as amended, 42 U.S.C. 
1409, PHA is authorized to make loans to public housing agencies 
to assist in the acquisition of low-rent or slum-clearance projects 
by such agencies. The term “low-rent housing” is defined in the act 
(42 U.S.C. 1402(1)), in part, as meaning decent, safe and sanitary 
dwellings within the financial reach of families of low income. The 
term “families of low income” is defined in the act (42 U.S.C. 1402(2) ) 
as meaning families who are in the lowest income group and who cannot 
afford to pay enough to cause private enterprise in their locality to 
build an adequate supply of decent, safe and sanitary dwellings for 
their use. While the projects in question, to the extent that they 
have been developed, are already in the ownership of the New York 
City Housing Authority, your letter indicates that the financial aid 
now available for such projects is not sufficient to bring the rents 
within the reach of families in the lowest income group. Thus, the 
projects have not been acquired by the New York City Housing 
Authority for one of the purposes set forth in the USHAct of 1937, 
that is, to furnish low-rent housing for families in the lowest income 
group. Therefore, assuming the loans are otherwise proper if it is 
administratively determined that refunding loans—which would have 
the effect of releasing the City of New York from its present obli- 
gations on the outstanding notes—are necessary in order to enable 
the New York City Housing to bring the rents for the two projects 
within the reach of families in the lowest. income group, such loans 
may reasonably be said to be necessary to assist the local authority 
in acquisition of low-rent housing as that term is defined in the 
USHAct of 1937. 

Your first question is answered accordingly. 

As indicated in your letter, section 10 of the USHAct of 1937 au- 
thorizes the making of annual contributions of public housing agen- 
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cies to assist in achieving and maintaining the low-rent character of 
the housing projects. Section 10(b) of the same act provides that 
PHA may prescribe regulations fixing the maximum contribution 
available under different circumstances giving consideration to cost, 
location, size, rent-paying ability of prospective tenants or other fac- 
tors bearing upon the amounts and periods of assistance needed to 
achieve and maintain low rentals. The section further provides that 
such regulations may provide for rates of contribution based upon 
acquisition cost of the project. Therefore, it is our view that, if 
otherwise proper, the annual contributions for these projects may be 
based on the amount of the loans necessary to enable the New York 
City Housing Authority to acquire the projects so as to permit it to 
charge rents within the reach of families in the lowest income group, 
subject of course to any limitations in the act and regulations issued 
thereunder. 

Question No. 2 is answered accordingly. 

Concerning your third question, as indicated in your letter, section 
606 of the Housing Act of 1949, 42 U.S.C. 1433, makes it mandatory 
that projects meeting the conditions specified therein “shall be ap- 
proved as a low-rent housing project” by PHA under the USHAct 
of 1937. One of the required conditions is that a contract for State 
financial assistance for the project must have been entered into on or 
after January 1, 1948, and prior to January 1, 1950. However, as 
far as housing projects meeting the conditions set forth in section 606 
are concerned, the apparent purpose of that section was to remove 
any discretionary authority vested in the Administrator to approve 
or disapprove such projects as low-rent housing projects under the 
USH<Act. Therefore, we agree that the mandatory language in sec- 
tion 606 applies to projects falling within the scope of that section; 
and that the section need not be construed as limiting the authority 
of PHA to grant financial aid under the USHAct to the instant proj- 
ects which do not come within the scope of section 606. 


[B-141989] 


Military Personnel—Retired Pay and Disability Compensa- 
tion—Warrant Officer in Army Holding Permanent Rank 
in Reserve Component 


A warrar officer who, when retired as a nonregular member of the Army, held 
the permanent rank of chief warrant officer in the Army Reserve, although he 
had never served on active duty as a reservist at any time but had served under 
a temporary chief warrant officer appointment authorized pursuant to 10 U.S.C. 
3448(c) (2) which accords such temporary officers the same benefits as members 
of the Army on active duty, is regarded as receiving the retired pay rights 
under 10 U.S.C. 3448 for Regular Army officers and is not entitled to the benefits 
for Reserve officers in 5 U.S.C. 30r(c), so that the holding in Tawes v. United 
States, Ct. Cl. No. 313-58, permitting members of reserve components to receive 
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retired pay concurrently with compensation under the Federal Employees’ 
Compensation Act, is not for application and the member may not be paid 
retired pay withheld while he received compensation for an injury under the 
Federal Employees Compensation Act. 


To Lieutenant Colonel R. H. MacPherson, June 7, 1961: 


On October 3, 1960, the Office of the Chief of Finance, Department 
of the Army, forwarded your letter of August 17, 1960, and enclosures 
(under DO No. 535, allocated by the Department of Defense Military 
Pay and Allowance Committee), requesting an advance decision on 
the propriety of payment on a voucher stated in favor of Chief War- 
rant Officer George Matuck, retired, W-2 103 185, in the amount of 
$228.40. This amount represents an adjustment in the member’s mili- 
tary retired pay for the amount withheld from him during the period 
August 26, 1959, through September 27, 1959, due to the concurrent 
receipt of retired pay and Federal employees’ compensation. 

‘It is understood that Mr. Matuck was retired September 30, 1957, 
in the grade of chief warrant officer (W-4), as a nonregular member 
of the Army, under the provisions of 10 U.S.C. 1293, after completing 
20 years’ active service and that he held a permanent warrant officer 
grade in the Army Reserve (W-3, USAR) at that time. It is re- 
ported that thereafter he accepted civilian employment with the 
United States Government and that full retired pay and civilian 
salary have been paid him in view of 37 Comp. Gen. 591, wherein we 
decided to follow the holding of the Court of Claims that a com- 
missioned warrant. officer is not a “commissioned officer” within the 
meaning of that term as used in the dual compensation limitation 
provisions contained in section 212(a) of the Economy Act of June 30, 
1932, as amended, 5 U.S.C. 59a. 

It appears that Mr. Matuck received an injury while employed by 
the Government and was awarded compensation for the period Au- 
gust 26 through September 27, 1959, under the Federal Employees’ 
Compensation Act of September 7, 1916, 39 Stat. 742, as amended. 
He was advised that his Army retired pay and the Federal employees’ 
compensation were not payable concurrently under the provisions of 
section 7(a) of that act. He contends that he is entitled to receive 
the concurrent payments of retired pay and Federal employees’ com- 
pensation by reason of the ruling by the Court of Claims in the case 
of Tawes v. United States, Ct. Cl. No. 313-58, rendered on July 13, 
1959. Since doubt exists as to whether or not he is entitled to the 
concurrent payments of retired pay and Federal employees’ compen- 
sation, an advance decision is requested. 

Section 7(a) of the Federal Employees’ Compensation Act of Sep- 
tember 7, 1916, 39 Stat. 743, as amended, 5 U.S.C. 757(a), provides in 
pertinent part as follows: 
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(a) As long as the employee is in receipt of compensation under sections 
751-756, 757-781, 783-791 and 793 of this title, or, if he has been peid a lump 
sum in commutation of installment payments, until the expiration of the period 
during which such installment payments would have continued, be shal) not 
receive from the United States any salary, pay, or remuneration whatsoever 
except in return for services actually performed, and except pensions for service 
in the Army or Navy of the United States. * * * 


The decision in the 7awes case is to the effect that the payment of 
retired pay, based on service in the Naval Reserve and authorized 
under the provisions of Title III of the act of June 29, 1948, 62 Stat. 
1087, 10 U.S.C. 1036a(a), may be paid concurrently with the payment 
of compensation under the Federal Employees’ Compensation Act of 
September 7, 1916, as amended. The decision awarded the plaintiff 
retired pay (based on service in the Naval Reserve) under Title EIT 
of the 1948 act for the period from January 1, 1953, to date of judg- 
ment, concurrently with the receipt of compensation under the Federal 
Employees’ Compensation Act, as amended, on the theory that the 
money allowance paid under the Federal Employees’ Compensation 
Act is “pay incident to such [civilian] employment” within the 
meaning of section 1(b) of the act of July 1, 1947, as amended, 10 
U.S.C. 371(b), 1952 Ed. That section provided in pertinent part that 
no existing law should be construed to prevent any member of the 
reserve components of the Armed Forces from accepting civil em- 
ployment in any branch of the public service, nor from receiving the 
pay incident to such employment, in addition to any pay and allow- 
ances to which he may be entitled under laws relating to the reserve 
components of the Armed Forces. That section (10 U.S.C. 371(b)) 
was repealed by section 53 of the act of August 10, 1956, 70A Stat. 
641, 676. However, section 29(c) of the act of August 10, 1956, 70A 
Stat. 632, 5 U.S.C. 30r(c), contains provisions which are substantially 
to the same effect as the prior statute. 

A statement of service furnished by the Office of The Adjutant 
General, Department of the Army, shows that Mr. Matuck was first 
appointed a warrant officer, junior grade, in the Army of the United 
States without component on May 15, 1942, and that he served on 
active duty in different warrant officer grades from that time until 
his retirement in 1957. While he became a member of the Army Re- 
serve on December 9, 1952, and held the permanent rank of chief 
warrant officer, W-3, in that organization when he was retired, it 
appears that he did not serve on active duty as a member of the Reserve 
at any time. 

It is our view that the 7awes case furnishes no basis for the payment 
of the amount claimed by Mr. Matuck. In the recent case of Watman 
v. United States, Ct. Cl. No. 189-59, March 1, 1961, the court held that 
the plaintiff’s inactive duty status in the Officers’ Reserve Corps had 
nothing to do with the case and that his rights to the benefits of section 
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1(b) of the act of July 1, 1947, as amended—in that case exemption 
from the dual compensation restrictions of the 1932 Economy Act— 
were governed by the status held by him at the time of his retirement. 
Like Watman, Mr. Matuck was not retired as a member of the Army 
Reserve, but in his status as a member of the Army of the United 
States without component. However, Watman was appointed under 
the act of September 22, 1941, 55 Stat. 729, which granted officers re- 
ceiving appointments under that act the same rights, privileges and 
benefits as members of the Officers’ Reserve Corps. It appears that 
Mr. Matuck’s temporary appointment as a chief warrant officer, W-4, 
Army of the United States, on August 10, 1956, was accomplished 
under authority contained in 10 U.S.C. 3448, subsection (c) (2) of 
which provides that warrant officers receiving temporary appoint- 
ments under that section are entitled “to the benefits of all laws and 
regulations applicable to the retirement, pensions, and disability of 
members of the Army on active duty.” 

From the foregoing, it will be seen that there are significant dif- 
ferences between the rights granted temporary officers under the 1941 
act and those granted temporary warrant officers under 10 U.S.C. 3448. 
While the 1941 act refers to rights, privileges and benefits granted to 
members of the Officers’ Reserve Corps—thus including the retired pay 
benefits which the Court of Claims has held accrue under the act of 
July 1, 1947, as codified in section 29(c) of the 1956 act—the retire- 
ment benefits mentioned in 10 U.S.C. 3448 are those of the “Army on 
active duty.” It would appear that when a temporary warrant officer 
on active duty is retired and his retired pay is correctly computed 
under the provisions of law applicable to “members of the Army on 
active duty” upon retirement, he has received the retired pay rights 
which are granted to him under 10 U.S.C. 3448. If other provisions 
of law restrict such rights at later periods of time, 10 U.S.C. 3448 
affords no relief from such restrictions. Furthermore, it appears that 
the term “the Army” as used in 10 U.S.C. 3448 includes persons serving 
as Regular Army officers. Clearly such officers are not entitled to any 
benefits under section 29(c) of the 1956 act. It seems extremely un- 
likely that, in using that term in 10 U.S.C. 3448, the Congress intended 
that temporary warrant officers should receive any benefits under 
section 29(c). 

There being no authority for the payment of Mr. Matuck’s claim, 
the submitted voucher and supporting papers will be retained here. 

Your statement that Mr. Matuck “is not subject to the Dual Com- 
pensation statutes of the act of July 31, 1894, 5 U.S.C. 62, which apply 
to regular Army officers and regular warrant officers retired for reasons 
other than disability” has been noted. It is requested that you furnish 
an explanation of your reasons for such conclusion. Presumably you 
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rely on section 29(d) of the cited act of August 10, 1956, 5 U.S.C. 
80r(d), which provides that when a Reserve is not on active duty, he 
is not considered to be an officer or employee of the United States or 
a person holding an office of trust or profit with the United States 
because of his status, duties “or pay or allowances received in that 
capacity.” While it appears that Mr. Matuck is a member of the Army 
Reserve, he is receiving no retired pay in that capacity. He holds the 
office or status of a retired member of the Army of the United States 
and his retired pay is being paid to him in that capacity. It would 
appear that section 29(d) does not cover that situation. 


[B-144832] 


Military Personnel—Active Duty—Training Periods—Ex- 
tension in Disability and Injury Cases 


A member of the uniformed services who, while on active duty for training for 
a specified period under 50 U.S.C. 1018(c) or other authority, becomes physically 
disabled to perform further active duty may be retained on active duty, without 
the necessity for issuance of amended orders to extend the ordered period of active 
duty, for such time as is required to determine eligibility for retirement or 
disability retirement pay or to complete the necessary physical disability proc- 
essing in the event a determination of eligibility is made, and such retention is 
proper also in cases where the disability occurs at a time near the end of the 
ordered period of duty, and such member is entitled to basic pay for any period 
by which the ordered period of active duty is so extended. 


To the Secretary of Defense, June 7, 1961: 


References made to letter dated January 16, 1961, with enclosure, 
received from the former Assistant Secretary of Defense (Comptrol- 
ler), requesting decision whether in physical disability cases active 
duty for training orders issued to members of the uniformed services 
pursuant to various laws may be amended, prior to the expiration 
date stated in such orders, to extend the period of active duty pending 
final completion of line of duty determination or physical disability 
proceedings. The questions upon which decision is requested are 
stated in Committee Action No. 276 of the Military Pay and Allow- 
ance Committee, Department of Defense, as follows: 


1. May the active duty for training orders of a member ordered to active duty 
under 50 U.S.C. 1013(c) (six-month trainees) be amended prior to the expiration 
stated therein to extend the period of active duty beyond six calendar months 
with entitlement to basic pay under the following conditions? 

a. Pending final completion of line of duty determination where tentative 
determination has been made of a disability incurred not in line of duty. 

b. Pending final completion of disability proceedings by physical evaluation 
board where disability has been determined to have been incurred in line of 
duty. 

2. May the active duty for less than 90 days or active duty for training orders 
of members other than those authorized under 50 U.S.C. 1013(c) (six-month 
trainees) be extended with entitlement to pay and allowances under the following 
conditions? 

a. Pending final completion of line of duty determination where tentative 
determination has been made of a disability incurred not in line of duty. 
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b. Pending final completion of disability proceedings by physical evaluation 
board where disability has been determined to have been incurred in line of duty. 


While the above questions are addressed solely to the matter of 
active duty pay and allowances, it appears that entitlement to sub- 
sequently accruing physical disability benefits also is involved. In 
the discussion of the above questions in the Committee Action No. 
276, it is stated that The Judge Advocate General, Department of 
the Army, on February 16, 1960 (JAGA 1960/3518), ruled that al- 
though members initially ordered to active duty for training for six 
months may be hospitalized with pay and allowances after expiration 
of self-executing orders, the pay and allowances are not considered 
“basic pay” for the purposes of section 1201, 1202 and 1203, Title 10, 
United States Code. It is further stated that in view of the ruling 
a change in regulations was deemed necessary in order to retain a 
member in a “basic pay” status, and that changes in Army Regulations 
were published authorizing installation commanders and commanders 
of medical treatment facilities to voluntarily extend the ordered six 
months’ training duty period, for the purpose of completing deter- 
mination of line of duty status or for completing physical disability 
processing in connection with determining rights to disability benefits. 

Section 1013(c) of Title 50, United States Code, provides as follows: 

Each enlistment under this section shall be for a period of eight years. Each 
person so enlisted shall be required during such enlistment (1) to perform an 
initial period of active duty for training of not less than three months or more 
than six months, and (2) thereafter to perform satisfactorily all training duty 
prescribed by section 928f of this title * * * 

While the statement is made in the committee action cited above, 
that the statute sets forth a maximum period of active duty for train- 
ing of six months and that any attempt to extend such a period of 
service beyond six months would appear to be in conflict with the law, 
it appears unnecessary to consider this matter in any case involving 
disability or injury incurred in line of duty since the issuance of 
orders extending the training duty beyond six months is not necessary 
in such a case in order to retain a reservist in a status of being entitled 
to continue to receive basic pay after that period expires. In decision 
of our Office dated February 8, 1954, 33 Comp. Gen. 339, it was recog- 
nized that section 402(a) of the Career Compensation Act of 1949 
(now codified as 10 U.S.C. 1201) requires, “as a condition precedent 
to retirement or payment of disability retirement pay, that the Secre- 
tary make the necessary disability retirement determinations while 
the member concerned is entitled to receive basic pay.” The officer in 
that case, a member of the U.S. Naval Reserve, had become physically 
incapacitated by reason of polio virus which might have entered his 
system during a period of active service. The effects of it, however, 
did not become disabling until shortly after his release from active 
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service. It was there pointed out that notwithstanding the officer's ac- 
tive duty status under his basic active duty orders had terminated, if it 
should be determined that the disease had its beginning prior to such 
release and he thus became entitled to receive active duty pay by virtue 
of the provisions of law now codified with respect to the Army in 
10 U.S.C. 3687 and 3721 during a period of incapacity or hospitaliza- 
tion resulting directly from such disease, his status would be sufficient, 
when considered in conjunction with his earlier active duty status, to 
justify the conclusion that he could be considered a member “entitled 
to receive basic pay” within the meaning of section 402(a) and there- 
fore as eligible to have his case considered under such section. This 
conclusion would seem to be equally applicable to incapacity or hos- 
pitalization resulting from an injury. While the officer in that case 
had been serving on extended active duty rather than active duty for 
training, the same conclusion would be warranted in connection with 
active duty for training, under the provisions of 10 U.S.C. 3687 cur- 
rently in effect. Compare in this connection 36 Comp. Gen. 651. 

It appears clear that if any member of the uniformed services who 
is ordered to perform active duty, under circumstances such as are 
here involved, becomes physically disabled to perform further active 
duty, he may be retained on active duty for any part of the ordered 
period of active duty which is necessary to determine whether he is 
eligible for retirement or payment of disability retirement pay be- 
cause of such disability, or to complete the necessary physical dis- 
ability processing in the event it is determined that he is so eligible. 
We see no basis for a different conclusion merely because the dis- 
ability, which prevented the performance of his official duties, oc- 
curred at a time so near the end of the ordered period of active duty 
that such matters could not be finally decided or completed before the 
expiration of that period. It is believed that the period of active 
duty may be extended to the extent necessary to accomplish that 
purpose. Compare 26 Comp. Gen. 107; 27 Comp. Gen. 490. 

With the observation that the amendment of orders to extend the 
ordered period of active duty is not necessary, in an otherwise proper 
situation involving a disability or injury incurred in line of duty, the 
questions submitted are answered in the affirmative. 


[B-145499] 


Military Personnel—Decedents’ Estates—Distribution of 
Amounts Withheld During Hospitalization in Veterans Ad- 
ministration Facility 

Although the provisions in 38 U.S.C. 3203(a) (2) (A), respecting distribution of 
lump-suin payments to estates of veterans who die while receiving hospital treat- 


ment in a Veterans Administration facility for a period of time during which 
their pension, compensation, or retirement pay has been withheld under 38 
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U.S.C. 3208(a) (1), are broad enough to include retired pay so withheld, retired 
pay which is administered by the particular military service to which the 
member belongs and represents remuneration for services rendered is to be 
distinguished from pension or compensation paid by the Veterans Administra- 
tion; and, therefore, retired pay withheld under 38 U.S.C. 3203(a) (1), as well 
as current unpaid retired pay due a deceased member, is for distribution by 
the military service in accordance with 10 U.S.C. 2771. 


To E. C. Dodd, Department of the Navy, June 7, 1961: 


Reference is made to your letter of March 6, 1961, XO-HA:rs 
7220/154 49 17, requesting, under Department of Defense Military 
Pay and Allowance Committee Submission No. DO-N-570, a decision 
as to whether or not the beneficiary designated by Jerry V. Jera, Ch. 
Mus. USN, Retired, deceased, is entitled, under 38 U.S.C. 3203(a) (2) 
(A), to amounts withheld from his retired pay under 38 U.S.C. 
3203 (a) (1). 

Section 3203(a) (1), Title 38, United States Code, provides that 
where any veteran, having neither wife, child, nor dependent parent, 
is furnished hospital treatment, etc., the pension, compensation or 
retirement pay otherwise payable to him may be temporarily with- 
held during such hospitalization to the extent there stated and later 
paid in a lump sum under the circumstances there prescribed. Sub- 
section (a) (2)(A) provides that in the event of death of any veteran 
subject to the provisions of section 3203 before payment of the lump 
sum authorized therein, such lump sum shall be paid to certain classes 
of relatives in the order of precedence there stated and that if there 
are no persons in those classes “no payment shall be made,” with an 
exception not material here. 

Under the provisions of 10 U.S.C. 2771, amounts due a deceased 
member of the Armed Forces who dies after December 31, 1955, are 
required to be paid to either a designated beneficiary, certain classes 
of relatives, the legal representative of his estate or the persons en- 
titled thereto under the law of the domicile of the deceased member, 
in that order. Statutes such as the act of May 27, 1908, as amended, 
34 U.S.C. 941, 1940 Ed., have been enacted for the purpose of dispos- 
ing of arrears of pay of both active and retired naval personnel who 
die with pay to their credit and payments made in accordance with 
such provisions of law have been regarded as giving the Government 
a good acquittance for the amount involved. Such provisions of law 
clearly recognize the member’s ownership of the money involved. 
Inherent in the right of ownership is the right to transfer, including 
the right to designate, in the manner provided by law, the person to 
whom he wishes the money to be paid in the event of his death. 10 
U.S.C. 2771 permits a member to designate a beneficiary to receive his 
arrears of pay in the event of his death. It is our view that an inten- 
tion to defeat that right should not be imputed to the Congress unless 


the provisions of law involved are susceptible of no other 
interpretation. 
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While the language used in 38 U.S.C. 3203(a)(2)(A) is broad 
enough to include the situation of a retired member, part of whose 
retired pay is withheld under subsection (a) (1) prior to his death, 
it is noted that claims for amounts so withheld are required to be filed 
with the Veterans Administration, an agency which does not pay 
retired pay. Pension or compensation under laws administered by the 
Veterans Administration is not paid as remuneration for services 
rendered in the same sense that active duty or retired pay is paid for 
such services and a right to benefits under such laws cannot be estab- 
lished in a court of law. In the circumstances, it appears proper to 
view the Veterans Administration benefits withheld under 38 U.S.C. 
3203 (a) (1) as being the amounts which are subject to lump-sum pay- 
ment under subsection (a) (2)(A), and that payment of retired pay 
so withheld is governed by 10 U.S.C. 2771, if the member dies before 
payment is made to him. 

Accordingly, you are authorized to allow the lump-sum payment of 
retired pay withheld from Jerry V. Jera under 38 U.S.C. 3203(a) (1) 
as well as his current unpaid retired pay to the beneficiary designated 
by him under 10 U.S.C. 2771. 


[B-145715] 


Bids—Mistakes—Discounts—Change of Classification From 
Foreign to Domestic—Extension Errors 


A bidder who, when asked to verify an apparent error in an extended price, 
alleged that the total price was correct and in accord with an intention to offer 
a discount on the extra units anticipated for delivery later in the year, although 
no mention of a discount had been made in the bid and no further evidence was 
given as to whether the intended discount was applicable to each unit or only in 
event all the units were ordered, has submitted a bid which is indefinite as to the 
ultimate cost to the Government and, therefore, may not be considered for award. 
To permit a bidder, who indicates that the equipment offered in the bid is 
foreign and who has classified the same equipment as foreign under previous 
procurements, to change the classification from foreign to domestic, in order to 
eliminate the six percent differential required to be added to the foreign bid 
prices under the Buy American Act, 41 U.S.C. 10a, would be to give the bidder an 
option after opening to become eligible or ineligible for award contrary to the 
purposes of the statutory advertising requirements. 

A bidder who, when requested to verify an apparent error in an extended price 
for one item, stated that although the extended price was incorrect the total price 
was correct, because a discount for the additional units had been inadvertently 
omitted, must have the extended price corrected under the provision in the 
invitation that in case of error in extension price, the unit price will govern; 
therefore, having regard for the error in the extended price and the absence of 
any discount, there is nothing to establish that the bidder actually intended the 
total price shown in the bid so that bid may not be considered for award. 


To John R. Boggs, Veterans Administration Supply Depot, June 7, 
1961: 


Reference is made to your letter of April 26, 1961, file No. 7023 
134N2, requesting a decision as to the action to be taken with respect 
to errors alleged by North American Philips Company, Inc., 525 
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West 52nd Street, New York 19, New York, to have been made in 
its bid submitted in response to your invitation for bids No. M6-83-61, 
dated February 17, 1961. 

The invitation requested bids—to be opened March 15, 1961—for 
furnishing fluoroscopic image intensifiers. Item No. 1 covered two 
units for delivery to Somerville, New Jersey ; item No. 2 covered three 
units for delivery to Hines, Illinois; and item No. 3 covered ten units 
as the “estimated requirement for a period of one year from effective 
date of contract” for delivery to various depots as orders are placed. 
By addendum No. 1 dated March 1, 1961, paragraph 12, page 4 of 
the invitation, was changed to read as follows: 

12. BUY AMERICAN ACT: When bids are received covering materials of 
foreign origin at prices lower than bids offering materials of domestic origin, 
6% will be added to the bid price of the foreign material for comparison 
purposes when making an award, except, when the bid or offer of the lowest 
domestic supplier certifies that he will perform or cause to be performed the 
resultant contract in an area designated by the Secretary of Labor as a 
persistent or substantial labor surplus area, 12% will be added to the bid 
price of the foreign material for comparison purposes. Material shall be con- 
sidered to be of foreign origin if the cost of the foreign product used in such 


material constitutes 50% or more of the cost of all the products used in such 
materials. 


The invitation provided that “in case of error in extension of price, 
the unit price will govern.” 

In response to the invitation, North American Philips Company, 
Inc. (hereinafter referred to as North American), quoted a unit 
price of $6,745 for the intensifiers in all three items and extended 
prices of $13,490, $13,490 and $67,450 on items Nos. 1, 2 and 3, re- 
spectively—a total bid of $94,430. On page 6 of the invitation, the 
bidder indicated that the equipment offered was foreign. The two 
other bids received were in the total amounts of $107,700 (Picker 
X-Ray Corporation) and $186,502 (Keleket X-Ray Corporation), 
both bidders offering to furnish domestic equipment. In evaluating 
the bids, it was noted that Picker X-Ray Corporation proposed to 
furnish equipment to be manufactured in areas designated by the 
Secretary of Labor as substantial labor surplus areas. 

In view of the apparent error in the extended price in item No, 2 
(which price was the same for three units as the extended price for 
two units in item No. 1), North American was requested to verify 
its bid. In its letter of March 21, 1961, North American stated that 
the correct total bid price was $94,430 as shown in its bid “and not 
a larger figure which can be computed by extending the unit prices 
of the individual items comprising the bid.” It was stated further 
that North American had concluded that the equipment offered was 
domestic rather than foreign. 

In a letter dated March 24, 1961, North American stated that the 
extended price in item No. 2 should be $20,235 instead of $13,490 but 
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that the total price of $94,430 was correct and in accord with its policy 
“to extend an additional discount on quantity purchases to make it 
attractive to obtain the total award.” It was stated that 10 percent 
discount had been extended on the extra ten units anticipated for 
delivery during the year but that mention of the discount was acci- 
dentally omitted from the bid. 

With respect to the classification of the offered equipment as foreign 
or domestic, North American stated in its letter of March 24, 1961, 
that such classification was not explained to or understood by it 
until March 17, 1961, and the costs of various components of the 
offered equipment were listed, purporting to show that the cost of 
foreign components was only approximately 47.8 percent of the cost 
of all components. Therefore, North American requested permis- 
sion to change the classification in its bid from foreign to domestic. 

It is stated in your letter of April 26, 1961, that in submitting 
a bid dated May 25, 1960, on ten intensifiers identical with those 
covered by invitation No. M6-83-61, North American offered no dis- 
count for a quantity purchase and stated that the equipment offered 
was of foreign origin. It is stated further that a review of your pre- 
vious invitations on which North American submitted bids shows that 
discounts for quantity purchases were not offered by North American 
on other recent bids. 

In the instant matter, North American concedes the obvious fact 
that its extended bid price on item No. 2 is erroneous and should be 
$20,235 instead of $13,490. Having regard for the above-quoted pro- 
vision of the invitation making the unit price controlling in case of 
error in the extension of bids, it seems clear that the total basic bid 
price should be $101,175 instead of $94,480 and would not be the low 
bid unless the classification of the equipment offered were changed 
from foreign to domestic. 

It is to be noted that no mention of any discount is made in the 
bid although, as above stated, North American alleged in its letter of 
March 24, 1961, that it had extended a discount of 10 percent on the 
extra ten units anticipated for delivery during the year but had acci- 
dentally omitted from the bid any mention of discounts. It is noted 
also that no other evidence of the intended allowance of discount has 
been furnished. 

There is involved the further problem as to how and when the 
referred-to discount would be allowed on the extra units anticipated 
for delivery during the year. There is no assurance that the Govern- 
ment will order the ten extra units provided for in item No. 3 of the 
invitation. In any event, it seems that they will not be ordered at the 
same time. There being no discount provision in the bid, North 
American might contend that each unit should be paid for at the unit 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 671 


price stated in the bid and that no discount is allowable unless all ten 
of the extra units are ordered. It thus appears that the bid of North 
American is indefinite as to the ultimate cost to the Government. 

The obvious error in the extended bid price on item No. 2 must be 
corrected as required by the provision of the invitation that “in case 
of error in extension of price, the unit price will govern.” There is 
not found any clear and convincing evidence that, having regard for 
the error in the extended price and the absence of any mention of 
quantity discount in the bid, North American actually intended its 
total bid price of $94,430 as shown in its bid. Also, it is our view that 
North American may not, after the bids are opened, change the clas- 
sification of the equipment offered from foreign to domestic and 
thereby become eligible for award. 

In view of the foregoing, it appears that the bid as submitted by 
North American would give the bidder an option, after bid opening, 
to become eligible or ineligible for the award. One of the purposes 
of the statutory requirement of advertising for bids in matters of this 
type is to secure to all qualified business concerns an equal opportunity 
for obtaining contracts with the Government, thereby eliminating any 
possibility of charges of favoritism and collusion in the award of Gov- 
ernment contracts. In view thereof, it has consistently been held by 
our Office and the courts that bidders should not be permitted to vary 
their proposals after the bids are opened, it being considered that the 
strict maintenance of such rule is infinitely more in the public interest 
than obtaining an apparent pecuniary advantage in a particular case. 
As was said by the court in City of Chicago v. Mohr, 216 Illinois 320, 
74 N.E. 1056 “where a bid is permitted to be changed [after bid open- 
ing] it is no longer the sealed bid submitted in the first instance, and, 
to say the least, is favoritism, if not fraud—a direct violation of law— 
and cannot be too strongly condemned.” See 17 Comp. Gen. 554; 
20 id. 4; 30 éd. 179; 31 id. 660; 33 éd. 421. 

For the reasons above set forth, the bid of North American may 
not be considered for award. 

The enclosures transmitted with your letter of April 26, 1961, are 
returned herewith as requested. 


[B-145867] 
Bids—Rejection and Readvertisement—Justification 


A typographical error in the numerical reference to the warranty paragraph 
in an invitation—reference to paragraph 3 instead of 23—which error did not 
cause the submission of nonresponsive bids nor mislead either of the two bidders, 
although one of the bidders substituted his own commercial warranty for the 
warranty in the invitation thereby rendering his bid nonresponsive, does not 
justify the rejection of all bids after opening and the readvertisement of the 
procurement; therefore, the subsequent invitation should be canceled and award 
made to the low responsive bidder under the original invitation. 
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To the Secretary of the Air Force, June 7, 1961: 


Keference is made to the letter of May 26, 1961, from your Deputy 
for Procurement and Production regarding the protest of The Miehle 
Company, Chicago, Illinois, against the rejection of all bids submitted 
in response to Air Force Invitation No. IFB 25-600-61-80 and the 
readvertising of the procurement under a new invitation, No. IFB 
25-600-61-121. 

The original invitation was issued by Offutt Air Force Base, Ne- 
braska, on February 3, 1961, for the procurement of three offset 
printing presses. I'wo bids were received and opened on February 23, 
1961. The Miehle Company submitted a total bid price of $97,218 with 
a trade-in allowance of $19,300 for the presses being replaced, or a 
net bid of $77,918. The Harris-Seybold Company, Cleveland, Ohio, 
submitted a total bid of $99,288, with a trade-in allowance of $19,500, 
or a net bid of $79,788. 

Paragraph 23 of the specifications on page 9 of the invitation pro- 
vided as follows: 


23. ANY FAULT DUE TO DEFECTIVE DESIGN, MATERIAL OR WORK- 
MANSHIP WHICH MAY DEVELOP PRIOR TO THE COMPLETION OF THE 
FIRST YEAR OF ACTUAL SERVICE MUST BE MADE GOOD BY AND AT 
THE EXPENSE OF THE CONTRACTOR. HOWEVER, THE GOVERN- 
MENT RESERVES THE RIGHT, DURING THIS PERIOD AND WHEN 
NECESSARY TO MAINTAIN PRODUCTION, TO MAKE EMERGENCY RE- 
PAIRS AND ADJUSTMENTS REQUIRED BY CONDITIONS OUTLINED 
ABOVE, AND TO CHARGE THE CONTRACTOR FOR ACTUAL COST OF 
THE WORK PERFORMED. FOR INFORMATIONAL PURPOSES, WORK 
PERFORMED BY GOVERNMENT EMPLOYEES WILL BE COSTED AT AP- 
PROXIMATELY $3.50 PER HOUR. ANY SPECIAL MACHINING, SHEET 
METAL WORK, WELDING OR SPECIALIZED WORK WHICH MUST BE 
PERFORMED BY A COMMERICAL CONTRACTOR WILL BE COSTED AT 
THE ACTUAL INVOICE PRICE TO THE GOVERNMENT. SUPPLIES AND 
MATERIALS WILL BE COSTED AT GOVERNMENT COST PRICES. REIM- 
BURSEMENT TO THE GOVERNMENT WILL BE MADE WITHIN THIRTY 
(30) DAYS AFTER RECEIPT OF GOVERNMENT BILLING BY CHECK 
MADE PAYABLE TO TREASURER OF THE UNITED STATES. 


Paragraph H on page 4 of the invitation stated the following: 


H. WARRANTY: MINIMUM WARRANTY PERIOD FOR ITEMS SUP- 
LIED UNDER ANY CONTRACT RESULTING FROM THIS INVITATION 
FOR BIDS IS CONTAINED IN PARAGRAPH 3 OF SPECIFICATIONS. 
WARRANTY OFFERED: 

The reference to paragraph 3 was a typographical error and should 
have been paragraph 23. The Miehle Company took no exception to 
the warranty provisions in the invitation. Harris-Seybold was aware 
that the reference should have been to paragraph 23 and in submitting 
its bid inserted the following provision in the blank space following 
the words “Warranty Offered :” 

In lieu of provision 23, we warrant this equipment for one year against break- 
age of parts due to imperfection of design, workmanship or material, our obliga- 
tion and responsibility to be limited solely to repair or replacement of said 


parts, all broken parts requiring replacement to be returned to us, carriage 
charges prepaid. 
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The contracting officer found the bid of Harris-Seybold to be non- 
responsive since the warranty offered in lieu of paragraph 23 did not 
meet the needs of the Government to insure continuity of operation of 
the presses. The substitute warranty did not cover labor charges nor 
did it permit the Government to make repairs necessary to keep the 
presses running except at Government cost, with the probability of 
voiding the warranty by such action. 

Harris-Seybold, by telegram of March 6, 1961, and letter of 
March 10, 1961, protested award to any bidder other than itself, con- 
tending that its bid was low if a factor of 6 percent was added to the 
price of the foreign product offered by The Miehle Company. Harris- 
Seybold further contended that its bid was responsive since it inter- 
preted the warranty provisions in the invitation to allow bidders to 
insert any substitute warranty they might choose provided the term of 
the warranty was one year. 

The contracting officer determined that the interpretation by Harris- 
Seybold was contrary to the requirements stated in the invitation and 
its bid should be rejected as nonresponsive. Since the bid of Harris- 
Seybold was not for consideration, the addition of the evalution factor 
to the bid of The Miehle Company was unnecessary. The contracting 
officer recommended award to The Miehle Company as the low respon- 
sive bidder and recommended that the protest of Harris-Seybold be 
disallowed. The Department of the Air Force also concluded the 
substitute warranty offered by Harris-Seybold was not in accordance 
with the invitation and therefore its bid was properly considered non- 
responsive. However, the Department felt that the provisions regard- 
ing the warranty could have misled bidders, and instructions were 
issued to reject both bids, cancel the invitation and readvertise the 
procurement. The new invitation was issued on May 8, 1961. 

The Miehle Company, in its letter of May 12, 1961, protested the 
cancellation of the original invitation on the basis that the alleged 
ambiguity did not mislead the Harris-Seybold Company and, since 
that Company knew what it was doing when it offered its commercial 
warranty, allowing it to rebid on the same procurement is unfair to 
The Miehle Company which submitted the only low responsive bid 
under the original invitation. 

In the instant case, we agree with the Department of the Air Force 
and the contracting officer that the warranty offered by Harris-Sey- 
bold was not in accordance with the warranty requirements of the 
original invitation and that its bid was properly considered non- 
responsive. We further agree with the contracting officer that the 
interpretation by Harris-Seybold is exactly the opposite of the proper 
interpretation of the invitation. Although paragraph H on page 4 of 
the invitation refers both to warranty and to minimum warranty 
period, we find nothing in that paragraph to justify the interpretation 
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by Harris-Seybold that a bidder could offer a warranty which ignores 
the requirements of paragraph 23 as long as the minimum period is 
one year. 

The Court of Claims stated in Massman Construction Company v. 
United States, 102 Ct. Cl. 699, 719: 

To have a set of bids discarded after they are opened and each bidder has 
learned his competitor’s price is a serious matter, and it should not be permitted 
except for cogent reasons. 

This rule is recognized in paragraph 2-404.1(a) of the Armed Serv- 
ices Procurement Regulation which states: “The preservation of the 
integrity of the competitive bid system dictates that after bids have 
been opened, award must be made to that responsible bidder who 
submitted the lowest responsive bid, unless there is a compelling reason 
to reject all bids and cancel the invitation.” 

Our Office has recognized that the administrative authority to reject 
any or all bids and readvertise is extremely broad and ordinarily we 
will not question such action. However, in circumstances in which no 
cogent or compelling reason existed for rejecting all bids, we have held 
such rejection to be improper and have directed cancellation of awards 
made after readvertising. 39 Comp. Gen: 396; 36 id. 62. In the instant 
case, it is our opinion that the alleged ambiguity regarding warranty 
in the original invitation was not sufficient to mislead bidders and cause 
submission of nonresponsive bids. Therefore, we believe that the 
rejection of all bids was not justified, that the subsequent invitation 
should be canceled, and that award should be made to The Miehle 
Company under the original invitation. 

Copies of the bids received under the original invitation are 
returned. 


[B-131347] 


Contracts—Final Settlement—Disputes 


A final settlement agreement under a fixed price contract containing a disputes 
clause providing for administrative consideration and adjustment of claims, 
which settlement fails to expressly reserve extra work claim which was pending 
before the contracting officer at time of signing the final settlement agreement, 
is not regarded as an accord and satisfaction under the administrative practice 
which considers settlement to be final only with respect to those matters final- 
ized through adoption of final settlement memorandum and the contractor is 
not foreclosed from appealing claim to Contract Appeals Board. 


To the Administrator, Veterans Administration, June 12, 1961: 


Reference is made to your letter of March 31, 1961, which supple- 
ments a letter from the former Administrator dated December 14, 
1960, requesting a decision concerning the dispositicn of an extra 
work claim by the J. D. Hedin Construction Co., Inc., alleged to be 
due under fixed-price construction contract No. V1006C-68 for the 
construction and alteration of buildings at the Veterans Adminis- 
tration Hospital, Houston, Texas. Doubt has arisen as to the author- 
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ity of the contracting officer, and upon appeal as to the authority 
of the Contract Appeals Board of the Veterans Administration, to 
consider the claim in view of the failure of the parties to expressly 
reserve it under their final settlement agreement as to the amount 
due for performance of the contract work and acceptance by the 
contractor of final payment thereunder without protest. 

The record submitted discloses that the contract was entered into 
March 18, 1955, on the standard Government “Construction Contract” 
form—Standard Form 23 (revised March 1953)—and that the “Gen- 
eral Provisions” set out in Standard Form 23A (March 1953) were 
incorporated in the contract by reference, together with certain draw- 
ings and specifications and provisions for the assessment of liquidated 
damages in case of delay in completion. The work was commenced 
in April 1955 and was substantially completed June 3, 1957, after 
a delay of 210 calendar days. 

The “General Provisions” of the contract included express provi- 
sions relating to “Changes” and to “Changed Conditions” as well 
as provisions for the determination of “Disputes” as follows: 


3. CHANGES 


The Contracting Officer may at any time, by a written order, and without 
notice to the sureties, make changes in the drawings and/or specifications of this 
contract and within the general scope thereof. If such changes cause an in- 
crease or decrease in the amount due under this contract, or in the time required 
for its performance, an equitable adjustment shall be made and the contract 
shall be modified in writing accordingly. Any claim of the Contractor for ad- 
justment under this clause must be asserted in writing within 30 days from the 
date of receipt by the Contractor of the notification of change: Provided, how- 
ever, That the Contracting Officer, if he determines that the facts justify such 
action, may receive and consider, and adjust any such claim asserted at any time 
prior to the date of final settlement of the contract. If the parties fail to agree 
upon the adjustment to be made the dispute shall be determined as provided in 
Clause 6 hereof. But nothing provided in this clause shall excuse the Contractor 
from proceeding with the prosecution of the work as changed. Except as other- 
wise herein provided, no charge for any extra work or material will be allowed. 


4, CHANGED CONDITIONS 


The Contractor shall promptly, and before such conditions are disturbed, notify 
the Contracting Officer in writing of: (1) subsurface or latent physical conditions 
at the site differing materially from those indicated in this contract, or (2) un- 
known physical conditions at the site, of an unusual nature, differing materially 
from those ordinarily encountered and generally recognized as inhering in work 
of the character provided for in this contract. The Contracting Officer shall 
promptly investigate the conditions, and if he finds that such conditions do so 
materially differ and cause an increase or decrease in the cost of, or the time 
required for, performance of this contract, an equitable adjustment shall be made 
and the contract modified in writing accordingly. Any claim of the Contractor 
for adjustment hereunder shall not be allowed unless he has given notice as 
above required; provided that the Contracting Officer may, if he determines the 
facts so justify, consider and adjust any such claim asserted before the date of 
final settlement of the contract. If the parties fail to agree upon the adjust- 
ment to be made, the dispute shall be determined as provided in Clause 6 hereof. 


6. DISPUTES 
Except as otherwise provided in this contract, any dispute concerning a ques- 


tion of fact arising under this contract which is not disposed of by agreement 
shall be decided by the Contracting Officer, who shall reduce his decision to 


596896 O-62—45 











676 DECISIONS OF THE COMPTROLLER GENERAL {40 


writing and mail or otherwise furnish a copy thereof to the Contractor. Within 
30 days from the date of receipt of such copy, the Contractor may appeal by 
mailing or otherwise furnishing to the Contracting Officer a written appeal ad- 
dressed to the head of the department, and the decision of the head of the depart- 
ment or his duly authorized representatives for the hearings of such appeals 
shall, unless determined by a court of competent jurisdiction to have been fraud- 
ulent, arbitrary, capricious, or so grossly erroneous as necessarily to imply 
bad faith, be final and conclusive: Provided, That, if no such appeal to the head 
of the department is taken, the decision of the Contracting Officer shall be final 
and conclusive. In connection with any appeal proceeding under this clause, 
the Contractor shall be afforded an opportunity to be heard and to offer evidence 
in support of its appeal. Pending final decision of a dispute hereunder, the 
Contractor shall proceed diligently with the performance of the contract and in 
accordance with the Contracting Officer’s decision. 

The “General Provisions” of the contract also included clause 7 
entitled “Payments to Contractors” which provided in general for 
partial payments as the work progressed but did not include any refer- 
ence to the term “final payment” nor provide a basis for determining 
the “final payment” as such other than the following provisions of 
paragraph (d) : 

(d) Upon completion and acceptance of all work required hereunder, the 
amount due the Contractor under this contract will be paid upon the presentation 
of a properly executed and duly certified voucher therefor, after the Contractor 
shall have furnished the Government with a release, if required, of all claims 
against the Government arising under and by virtue of this contract, other than 
such claims, if any, as may be specifically excepted by the Contractor from the 
operation of the release in stated amounts to be set forth therein. If the Con- 
tractor’s claim to amounts payable under the contract has been assigned under 
the Assignment of Claims Act of 1940, as amended (41 U.S.C. 15), a release may 
also be required of the assignee at the option of the Contracting Officer. 

By letter dated August 3, 1956, the contractor submitted a pro- 
posal requesting a contract price increase in the amount of $668.80 
for replacing certain damaged signal conduits. As required by the 
contract specifications the claim was addressed through the resident 
engineer to the Director of Construction, Washington, D.C., the 
designated contracting officer. Under date of August 17, 1956, the 
resident engineer transmitted the claim to the contracting officer with 
an unfavorable recommendation concurred in by the architect engi- 
neer. Pursuant to advice received by letter dated August 24, 1956, 
from the Chief of the Project Management Division of the Construc- 
tion Service, Washington, D.C., the contractor was informed by the 
resident engineer in a letter dated August 27, 1956, that the required 
replacement was the responsibility of the contractor and he was in- 
structed to proceed with the work at no cost to the Government. 

Approximately one year later the contractor transmitted a copy of 
the proposal of August 3, 1956, with his letter dated August 1, 1957, 
to the resident engineer requesting reconsideration and the issuance of 
a change order. This request was forwarded by the resident engineer 
by letter dated August 5, 1957, to the contracting officer who received 
it the following day, August 6, 1957. 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 677 


By letter dated August 7, 1957, the contracting officer transmitted 
a voucher to the contractor in the amount of $296,971.29, designated 
as the “Twenty-Seventh and Final Payment” under the contract, 
together with a copy of a “final settlement memorandum” dated 
August 7, 1957, from the Chief, Contract Administration Division, 
Washington, D.C., setting out “the basis of settlement with the con- 
tractor.” In this letter the contractor was requested to certify and 
return the voucher if the information shown thereon was found to ha 
correct. 

The final settlement memorandum forming a part of the final 
payment voucher contained a detailed resume of the contract opera- 
tions including an itemization of changes in price due to change and 
proceed orders, an itemization of the time extensions granted for 
completion of the contract work, and a “STATEMENT OF AC- 
COUNT” showing the net amount due under the contract including 
retained percentages, but expressly excluding amounts withheld under 
items “q” and “t” pending final determination of adjustments claimed 
under proceed orders Nos. 8 and 9, and amounts withheld as liquidated 
damages under item “u” pending a final determination of the justifica- 
tion for the delay incurred. No specific reference was made, however, 
to the claim in the amount of $668.80 theretofore submitted by the 
contractor with his letter of August 1, 1957. 

The contractor signed and certified the final payment voucher as 
correct and just without raising any objection to the “final settlement 
memorandum” or stating any exception to the net amount found 
due under the “STATEMENT OF ACCOUNT” contained therein, 
and returned it on August 7, 1957, the same day it was received. 
Payment thereof in due course was accepted by the contractor without 
protest. 

Notwithstanding this final settlement agreement, however, by de- 
cision dated August 15, 1957, the contracting officer considered the 
contractor’s claim of August 1, 1957, and denied the requested increase 
of $668.80 in the contract price. An appeal from this decision was 
noted by the contractor on August 19, 1957, which is now pending 
before the Contract Appeals Board. 

As a general rule where a bona fide doubt or controversy exists as 
to whether a claim is due, an accord and satisfaction may be estab- 
lished by payment of a sum less than that claimed and the acceptance 
of part of an unliquidated claim in payment of the whole will be an 
accord and satisfaction which discharges the Government the same as 
any ordinary debtor. In applying this rule, however, it has been rec- 
ognized that if the claimant accepts a payment without knowledge 
that a portion of the claim has been disallowed or under circum- 
stances that a settlement of the matters in dispute cannot be inferred, 
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further consideration thereof is not foreclosed. See 1 Am. Jur., Ac- 
cord and Satisfaction, sections 34, 35 and 60 and the authorities cited ; 
cf. 18 Comp. Gen. 184; 25 id. 332; 38 id. 749. 

It is stated in your letter of March 31, 1961, that in accordance with 
the then prevailing administrative practice a release as provided 
under clause 7 of the “General Provisions” was not required in the 
instant case and that Veterans Administration regulations dealing 
with final settlements under construction contracts had not been pub- 
lished but the requirement of releases is now contemplated for future 
cases and the promulgation of appropriate regulations is in progress. 

We understand that in administering the instant and similar con- 
tracts the date of final settlement of the contract, as that term is used 
in the clauses of the “General Provisions” quoted above, has been 
construed only as a cutoff date for the filing of claims by the con- 
tractor; however, you state in your letter of March 31, 1961, “that 
such settlement goes beyond the unilateral certification contemplated 
by the Miller Act and, as between the parties to the contract, becomes 
mutual and in the nature of an account stated as to the specific matters 
covered thereby, upon submission for payment of the voucher based 
upon such final settlement.” 

The technical connotation of the term “final settlement” as employed 
in the Miller Act, 40 U.S.C. 270a, was considered in our decision of 
August 21, 1957, 37 Comp. Gen. 115. As demonstrated by the cases 
referred to in that decision, the term “final settlement” used in the 
Miller Act is not identical with an accord and satisfaction or with 
final payment but is in the nature of a unilateral determination by the 
Govetnment of the consolidated account which may occur with or 
without knowledge or agreement on the part of the contractor. 

It is brought out in your letter of March 31, 1961, that under your 
administrative procedures a final payment made in accordance with 
the final settlement agreement has been considered as being full and 
final payment only of those matters finalized through adoption of the 
final settlement memorandum; in other words, as having no effect upon 
claims not mentioned in the final settlement agreement but theretofore 
asserted by the contractor which may be pending before the contract- 
ing officer at the time of making the final settlement agreement, or 
which may be denied by the contracting officer prior to or after such 
final settlement and are thereupon pursued by the contractor by appeal 
to the Contract Appeals Board, on the theory such claims are reserved 
by virtue of the contract procedure for the settlement of disputes. 

Conformance with the procedural requirements contained in Gov- 
ernment contracts for the settlement of disputes is mandatory upon 
both the contractor and the Government. Cf. United States v. Blair, 
321 U.S. 730; United States v. Holpuch, 328 U.S. 234; Continental 
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Illinois National Bank v. United States, 121 Ct. Cl. 203; Wile, Henry 
E. v. United States, Ct. Cl. No. 541-57, decided January 14, 1959, and 
Oliver-Finnie Company v. United States, Ct. Cl. No. 473-53, decided 
by the United States Court of Claims January 14, 1959, and June 8, 
1960, respectively. The existence of such procedural requirements 
seems obviously contingent upon the continued existence of the con- 
tract. Thus, the United States Court of Appeals for the Eighth Cir- 
cuit in United States v. Duggan (1954), 210 F. 2d 926, considered the 
effect of the standard Government “Disputes” clause and expressed the 
view that the prescribed procedure provided for nothing more than 
an administrative determination of questions of fact which arise dur- 
ing the course of performance of the contract and prior to its 
termination, i.e., while the contract is alive. 

With respect to this particular case, in view of the stated administra- 
tive practice and based upon a careful consideration of all the facts 
and circumstances presented, we are of the view that the final settle- 
ment agreement between the parties did not include the claim in ques- 
tion and therefore such settlement and the final payment made there- 
under may not properly be regarded as an accord and satisfaction. 
Hence, the contractor’s right to pursue the claim asserted prior thereto 
in accordance with the contract disputes procedure was not foreclosed, 
and the claim properly may be considered by the Contract Appeals 
Board. 


[B-145184] 


Contracts—Award on Basis of Sample Deviating From 
Specifications 


When, after the award of a textile contract on the basis of an untested sample 
under an invitation which did not provide for alternate bids, tests on a reproduc- 
tion quantity reveal that the bidder had substituted material made with a 
different ply yarn and a reduced thread count contrary to the specifications, the 
bid must be regarded as containing material deviations affecting both the quality 
and price, which deviations the contracting officer was without authority to 
waive so that no valid award on the basis of the nonconforming bid was con- 
summated. 


Minor deviations in a bid which, when added to deviations that are major affect- 
ing both the quality and price, extend the degree of variance even further and, 
therefore, must be considered material. 

An award to a bidder who did not offer to furnish cloth conforming to the terms 
of an invitation for material for military uniforms must be regarded as an award 
in violation of 10 U.S.C. 2305(c) and section 4-406, of the Armed Services Pro- 
curement Regulation, which require awards to the responsible bidder whose 
bid conforms to the invitation so that the doctrine of equitable estoppel, which 
precludes the Government from denying the existence of a valid contract, is not 
for application, the United States not being bound or estopped by acts of its 
officers in entering into agreements to do what the law does not permit. 

A bidder who was awarded a textile contract on the basis of substitute material 
and who alleges lack of knowledge that the contracting officer did not have 
authority to contract for material deviating from the specifications cannot avoid 
the consequences of the limitations on the authority of the officer under the rule 
that persons entering into agreements with the Government take the risk of 
accurately ascertaining that the agent is acting within the scope of his authority. 
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Refusal on the part of the Government to accept delivery of cloth which did 
not conform to the specifications precludes payment to the contractor on any 
legal basis, the right of recovery on a quantum valebat basis being proper only 
when the Government has received something from the contractor. 


To Edwin J. McDermott, June 12, 1961: 


We refer to your letters of February 27 and March 14, 1961, sub- 
mitting on behalf of Prestex, Inc., a protest against the action of 
the contracting officer in refusing to accept delivery of 25,000 yards 
of cotton duck under Contract designated Order No. 60-B3418, issued 
on January 29, 1960, by the United States Military Academy. 

The record shows that Invitation for Bids MA30-145-60-153 was 
issued November 2, 1959, by the Military Academy, for 25,000 yards 
of white cotton duck conforming to Specification Mil-D-1645 for 
use in making summer uniforms for cadets. The specification de- 
scribed the cloth as DUCK, white, 8.5 oz., 2914-30’ (USMA) and 
required that the yarn for the filling be 4-ply and that the thread 
count per inch be 112 for warp and 32 for filling. 

The function of Prestex as a “converter” was to buy cloth from 
greige mills and to arrange to have it finished to a customer’s particular 
needs, but after contacting about thirty mills, Prestex was unable to 
find a mill to supply cloth meeting the specifications. The high sley 
of the fabric, 112 threads per inch for the warp, resulted in generation 
of a large quantity of seconds and the mills did not consider it 
economically feasible to weave cloth meeting the specifications. Pres- 
tex therefore obtained a sample of double-filled enameling duck which 
it thought might be an acceptable substitute. The substitute material 
is used commercially for white uniforms for workers such as cooks 
and bakers. 

The invitation did not provide for alternate bids, but Prestex sub- 
mitted a sample of the double-filled enameling duck with its bid and 
inserted with pen and ink: “Bidding on enclosed sample 35/36.” 
The sample was cut from the “head end” and was of sufficient size 
that it could easily be tested to determine compliance with the military 
specification. 

The Academy did not have test facilities or qualified personnel to 
test textiles and it conducted only visual inspection of the sample. 
On that basis, it was decided that the bid of Prestex was responsive 
with the only variance being the width of the material, which was 
considered a minor deviation that could be waived. 

The contract was awarded to Prestex on January 29, 1960, con- 
taining all the provisions of the invitation as to applicable specifica- 
tions and in addition the phrase: “(per sample submitted 35/36’’).” 
The contract designated the place of manufacture and called for sub- 
mission of a 5-yard preproduction sample. It further provided for 
delivery of the entire 25,000 yards by April 20, 1960. 
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By letter of February 8, 1960, Prestex requested a change of the 
place of manufacture and stated: “The goods we plan to furnish will 
be the same as per our submitted sample.” The requested change was 
granted by the contracting officer in Change Order No. 1 dated 
February 10, 1960. 

Prestex placed an order for the entire amount of the cloth, obtained 
a 5-yard sample from the production run and submitted it as a pre- 
production sample to the Academy on April 11, 1960. When the 
sample was sent to a Government laboratory for testing for com- 
pliance with Specification Mil-D-1645, it was found that the sample 
did not comply as to weight since it was 7.8 ounce instead of 8.5 ounce, 
the thread count was 91 warp and 28 filling instead of 112 and 33, 
the yarn for filling was 2-ply instead of 4-ply and the sizing eontent 
was 2.1 percent instead of a maximum of 2 percent. 

The contracting officer advised Prestex by telephone on May 4, 1960, 
and by letter on May 13, 1960, of the results of the tests of the pre- 
production sample which showed noncompliance with Specification 
Mil-D-1645. By letters of May 12 and 17, 1960, Prestex replied 
that its bid was for furnishing cloth conforming to the bid sample, 
that the “preproduction” sample conformed to the bid sample as did 
the entire order of 25,000 yards which had already been produced and 
was ready for delivery. 

The contracting officer's letter of June 15, 1960, notified Prestex 
to stop all work under the contract and expressed the conclusion that 
no valid contract ever came into existence for the cotton duck in 
question. The contracting officer stated his understanding was that 
the bid sample deviated from the specifications in size only. 

Prestex filed a timely appeal from the decision of the contracting 
officer before the Armed Services Board of Contract Appeals, re- 
questing a determination that a valid contract came into existence. 
The Board, in a decision dated January 30, 1961, determined that it 
was without jurisdiction to grant the requested relief and dismissed 
the appeal. 

Prestex still has the 26,000 yards of cloth on hand for delivery and 
it contends that the cloth is suitable for the intended purpose, while 
representatives of the Military Academy insist the cloth is not suitable 
and that a higher grade of cloth is required for uniforms for military 
cadets than is customarily used for cooks and bakers. 

Although you contend that Prestex had a valid and binding con- 
tract and the United States is obliged to accept delivery and pay for 
the goods which Prestex has on hand for delivery, both of the de- 
cisions of our Office which you cite, 39 Comp. Gen. 832 and 30 id. 179, 
reached the conclusion that an award was erroneous when made to 
a bidder who offered a product that varied materially from the speci- 
fications in the invitation. 
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This procurement was undertaken pursuant to 10 U.S.C. 2304(a) 
which provides that purchase of property of the kind under considera- 
tion shall be made by formal advertising, with certain exceptions not 
material here. It is further provided at 10 U.S.C. 2305(c) and re- 
peated in Section 4-406 of the Armed Services Procurement Regu- 
lation that awards shall be made with reasonable promptness by 
giving written notice to the responsible bidder whose bid conforms to 
the invitation and will be most advantageous to the Government, price 
and other factors considered. In the instant case, there has been no 
contention that the cloth offered by Prestex conforms to the specifica- 
tions in the invitation, but you have asserted that the double-filled 
enameling duck is suitable for cadet uniforms and therefore the de- 
viations from the invitation should be waived. 

Our Office has repeatedly held that a deviation which affects the 
price, quality or quantity of an article offered is a major deviation 
which cannot be waived. 39 Comp. Gen. 570; 36 éd. 251 and 30 ¢d. 
179. In our opinion the substitution of 2-ply yarn for 4-ply yarn 
and the reduction of the thread count from 112 warp and 33 filling to 
91 warp and 28 filling are deviations affecting both quality and price. 
Moreover, the weight of 7.8 ounce instead of 8.5 ounce and the sizing 
content of 2.1 percent instead of a maximum of 2 percent might not 
be major deviations if considered alone, but added to deviations that 
are already major, they extend the degree of variance even further 
and must be considered material. We must conclude that the con- 
tracting officer had no authority to waive deviations as great as 
these, and therefore he had no authority to award a contract on the 
basis of a bid which did not conform to the terms of the invitation. 

We agree with your contention that the contracting officer had ample 
opportunity to test the bid sample for conformity with the specifica- 
tions. However, whether the contracting officer had no notice, had 
actual notice or is charged with constructive notice of the deviations, 
he did not have authority to waive such material deviations, and no 
valid award could be made on the basis of the nonconforming bid. 
Under competitive bidding procedures, a contract which is awarded 
on a bid containing material variances from the invitation is invalid 
and confers no rights on the purported contractor. United States v. 
Ellicott (1911), 223 U.S. 524; New York Mail and Newspaper Trans- 
portation Co. v. United States (1957), 139 Ct. Cl. 751; Konig v. Mayor, 
etc., of Baltimore (Md. 1915), 95 A. 478. 

You contend that under the principle of equitable estoppel the 
Government may not deny that a valid contract exists. However, 
none of the cases cited in support of your contention deals with a 
situation involving a contract awarded in violation of a statutory re- 
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quirement. We believe the correct rule to be applied is set forth in 
Utah Power and Light Co. v. United States (1916), 243 U.S. 389, 
409, wherein the court held that the United States is neither bound 
nor estopped by acts of its officers in entering into an agreement to do 
what the law does not permit. 

The invitation did not provide for alternate bids, but Prestex sub- 
mitted its bid on a substitute material and you suggest that Prestex 
had no notice that the contracting officer lacked authority to contract 
for cloth which deviated from the specifications. In our opinion, 
Prestex cannot avoid the consequences of the limitations on the au- 
thority of the contracting officer under the well-established rule which 
was restated in Federal Crop Insurance Corp. v. Merrill (1947), 332 
U.S. 380, 384: 


Whatever the form in which the Government functions, anyone entering into 
an arrangement with the Government takes the risk of having accurately ascer- 
tained that he who purports to act for the Government stays within the bounds 
of his authority. The scope of this authority may be explicitly defined by Con- 
gress or be limited by delegated legislation, properly exercised through the rule- 
making power. And this is so even though, as here, the agent himself may 
have been unaware of the limitations upon his authority. See, e.g., Utah Power 
& Light Co. v. United, 243 U.S. 389, 409; United States v. Stewart, 311 U.S. 60, 
70, and see, generally, The Floyd Acceptances, 7 Wall. 666. 


In our opinion, no valid contract came into existence for cloth which 
did not conform to the terms of the invitation, but there remains the 
question whether Prestex has a right to payment on a guantum vale- 
bat or guantum meruit basis. The right to such recovery has been spe- 
cifically decided by the Supreme Court in the case of United States v. 
Mississippi Valley Generating Co., U.S. Sup. Ct., January 9, 1961, 
where it was stated in footnote No. 22: 

The respondent also contends that even if the contract is not enforceable, a 
recovery quantum valebat should be decreed. However, such a remedy is ap- 
propriate only where one party to a transaction has received and retained tangible 
benefits from the other party. See Crocker v. United States, 240 U.S. 74, 81-82. 
Since the Government has received nothing from the respondent, no recovery 
quantum valebat is in order. 

In the instant case, the Government has not accepted delivery of 
the nonconforming cloth and there is no legal basis for any payment 
whatever. While this may seem unduly harsh to a bidder who acted 
in good faith, the court in the case of Federal Crop Insurance Corp. 
v. Merrill, supra, pointed out that the oft-quoted observation that “men 
must turn square corners when they deal with the Government,” does 
not reflect a callous outlook, but merely expresses the duty of all 
courts to observe the conditions defined by Congress for charging the 
public treasury. 

In accordance with the foregoing, we must conclude that there is 
no legal basis upon which we may give favorable consideration to your 
claim that Prestex is entitled to be paid for the cloth which it tenders. 
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[_B-145008] 


Contracts — Modification — Fixed Price Contracts — In- 
creased Costs—Government Agents Authority 

Reformation of a fixed-price sewage disposal contract with a county to increase 
the amount representing the proportionate share of the Federal Government’s 
contribution for construction for the reason that, in the several years which have 
elapsed since negotiation of the contract and commencement of construction, costs 
have increased so that there will be an unequal tax burden on the citizens of the 
county would be contrary to the well-established rules that contracts containing 
an express stipulation as to amount are conclusive upon the parties as to the 
measure of recovery for performance and, in the absence of a compensating 
benefit to the United States, agents and officers of the United States are without 
authority to modify existing contracts or to surrender or waive contract rights 
that have vested in the Government. 


To the Administrator, Veterans Administration, June 13, 1961: 


Reference is made to letter of February 6, 1961, from your Deputy 
Administrator requesting our decision as to whether contract No. 
V1005 M 597 entered into under date of May 5, 1955, with the County 
of Cuyahoga, Ohio, involving the construction of a new sewage dis- 
posal plant and the furnishing of sewage disposal service for the new 
Veterans Administration Hospital in Brecksville may be reformed or 
modified to reflect current costs. It was explained that at the time 
of the submission the County had not started construction and that 
in the light of increased costs the County has requested Veterans Ad- 
ministration to pay a proportionate share of same. 

It is stated in the letter of submission that the negotiations leading 
up to the execution of the contract began in 1953; that during the 
negotiations the County was advised that the maximum flow from the 
proposed new hospital would be approximately 240,700 gallons per 
day; and that the County then advised that since it planned a plant 
of a capacity of 500,000 gallons per day the Administration should 
pay the difference between the cost of such a plant and a plant of a 
daily capacity of between 750,000 to 800,000 gallons. It is stated 
further that the Administration was later advised by the County that 
a plant of a daily capacity of 800,000 gallons would be constructed 
and that the Government should reimburse the County the difference 
between a 500,000 gallon and an 800,000 gallon plant. It is explained 
that since there is no appreciable difference between a 750,000 and an 
800,000 gallon capacity plant, the Administration agreed to the Coun- 
ty’s proposal without protest, but that since the Government would be 
required to pay the difference in cost between the two plants it was felt 
that the agreement should provide for a permissible daily flow of not 
less than 300,000 gallons. On the basis of a verbal recommendation 
by the County sanitary engineer the permissible flow from the Gov- 
ernment’s facility was set at 330,000 gallons per day in order to avoid 
the necessity of renegotiation in the future. 
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The foregoing negotiations culminated in the execution of contract 
No. V1005 M 597 providing for the furnishing of sewer services by 
the County to the Hospital for a term of 50 years. The contract 
recites that the Government planned to construct and operate a Gov- 
ernment hospital of approximately 1,000 bed capacity with adjunc- 
tive facilities; that the Government desires to procure a sewer con- 
nection, or connections, and sewage disposal service for same; that 
the County maintains and operates a sewage collecting system of ade- 
quate size and capacity to handle such sewage; that the County con- 
templates certain improvements to its present system, including the 
construction of a sewage treatment plant; that the County is in a 
position to furnish sewer connections to its sewage system and provide 
disposal service through its facilities by constructing such facilities 
incuding a sewage treatment plant of adequate size to handle sewage 
from the Government reservation; and that the Government is will- 
ing to compensate the County for providing the required connections 
and services. 

Article I of the contract stipulates that the Government shall pay 
the County a sewer connection charge of $58,260 as provided in Article 
5, namely, within 60 days after written notice shall have been received 
by the Government from the County to the effect that the County 
has completed the extension of the sewer from the presently existing 
sewer line in Brecksville Road to the Government property line and 
has connected same to said sewer line in the road. Additional con- 
nections may be required by the Government in the future, to be paid 
for at cost, and provision is made for payment by the Government 
to the County of an equitable share of the operating costs of the 
treatment plant to be constructed. 

Article 4 provides that the County will be solely responsible for 
compliance with all applicable sanitary or health laws, and contains 
the following specific provisions with respect to the sewage treatment 
plant: 

In this connection County is preparing plans and specifications for a sewage 
treatment plant to serve the general area in which said Government facilities 
are to be situated, such plant to be built pursuant to the program and orders 
of the Ohio State Board of Health. County’s engineers have estimated that 
the cost of such plant sufficient for the area in the absence of the Government’s 
facilities would approximate Three Hundred Forty Nine Thousand, Three 
Hundred and Eight Dollars ($349,308.00) ; and that in order to adequately 
serve the area including the anticipated additional sewage from the Government 
premises, it will be necessary to build a substantially larger disposal plant which 
will entail an additional cost of approximately One Hundred Seventy Three 
Thousand, Two Hundred Forty Two Dollars ($173,242.00). Accordingly, inci- 
dent to and as a condition of the disposal of said sewage from said Government 
premises through said proposed new sewage treatment plant, which method of 
disposal will be mandatory upon the completion and placing in operation of 
said plant, (but not before), the Government shall pay the County the single 


additional sum of One Hundred Seventy Three Thousand, Two Hundred Forty 
Two Dollars, ($173,242.00), in addition to the sum of Fifty Eight Thousand, 
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Two Hundred Sixty Dollars ($58,260.00), mentioned in Article 1 hereof. Pro- 
vided, however, that when the needs of the Government’s facilities exceed on 
the average more than Three Hundred Thirty Thousand (330,000) gallons 
per day then the payment herein provided for shall be equitably adjusted to 
compensate the County for any reasonable additional expenses arising therefrom. 

By letter dated May 4, 1961, the Clerk of the Board of County 
Commissioners of Cuyahoga County forwarded here for consideration 
a memorandum by the Board wherein it is explained that Cuyahoga 
County Sewer District No. 13 is composed of parts of two munici- 
palities, namely, the City of Broadview Heights and the City of 
Brecksville both of which have recently acquired city status, and the 
sewage treatment plant is in the City of Brecksville where the vast 
majority of the users are located. It is emphasized that the construc- 
tion of the new plant is being financed from two sources consisting 
of a direct contribution by the Federal Government and a direct 
special assessment on the other potential users of the new facilities 
who in the final analysis bear the total cost since they are taxed 
directly by the County and indirectly by the Federal Government. 
It is stated that it is of prime importance to consider that but for the 
construction of the hospital facilities by the Government there would 
be less necessity for construction of the sewage plant or at least no 
necessity for the construction of such a large plant; that it is sig- 
nificant that there is no tax contribution by the Government to the 
County or the two communities wherein the Federal hospitals are 
located; and that therefore, in addition to the requirement on the 
County and the two communities for furnishing certain services to 
these installations, a tremendous amount of otherwise taxable land 
and the use thereof has been taken from these communities thereby 
reducing the revenue producing property. 

It is urged, in effect, that because construction costs in general 
have increased materially since 1955, the Government should contrib- 
ute its fair share of the increased costs so that the burden of paying 
same will not fall solely upon the individual citizen. It is urged 
further that since the Government’s facility is not for the sole benefit 
of the County or the two communities directly concerned but on the 
contrary for the benefit of the entire country, some of the increased 
construction costs should be borne by the United States. Finally, it 
is urged that since this is a contract between the Government and its 
citizens, through the medium of another governmental agent, the 
County, the contract should be more capable of being renegotiated in 
order to protect the rights of the private citizen and that failure to au- 
thorize renegotiation not only would be in derogation of the rights of 
the individual citizen but it would also result in unequal, arbitrary 
and nonrepresentative taxation placed upon a minority for the sole 
benefit of citizens of a certain class. 
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It is reported informally that the connection charge of $58,260 has 
been paid to the County and that the new plant is now under con- 
struction. There is no showing, however, as to cause for the long 
delay in beginning construction of the new plant or any allegation 
that the Government was in any way responsible therefor. 

Informal information received here is to the effect that the County 
sanitary engineer has reported the present estimated cost of the plant 
as $577,777.95 and presumably the County’s request for reformation 
is supported, at least in part, on that basis. The present estimated 
cost is itemized, as follows : 


MI Tiana cas isi ats i issn hic $547, 777. 95 
Estimated Additional Cost due to Foundation 

teats ccstcinailansincimnaptimcpiattatadinhisk ein cisaiaedcia dial 80, 000. 00 

PONE TOTO DOR vvicistiicicnenntinnanrmes 577, 777. 95 


This cost, we are informed, is based upon a plant capacity of 
1,000,000 gallons per day, whereas the negotiations leading up to the 
execution of the contract were on the basis of plant capacity of 800,000 
gallons, of which amount not to exceed 330,000 gallons per day were 
allocated to the Government. It thus appears that the County’s pro- 
posal would in effect impose upon the Government a share of the 
increased cost occasioned by the increased capacity, no part of which 
is for the benefit of the Government. 

While the negotiations leading up to the contract were based upon 
estimates of cost, the agreement as to the Government’s contribution 
under the contract was stated in definite and fixed amounts, namely, 
$173,242 for construction and $58,260 as a connection charge. Such 
charges are firm, fixed charges without any condition, reservation or 
any provision for adjustment in the event the construction cost of the 
new plant should vary either upward or downward from the estimates 
of the County engineers. The established rule is that where a contract 
contains an express stipulation as to the amount to be paid, such 
stipulation is conclusive on the parties and measures the amount of 
recovery for performance. See Brawley v. United States, 96 U.S. 168, 
and Simpson v. United States, 172 U.S. 372. Also, the generally 
accepted rule is that “where one agrees to do for a fixed sum a thing 
possible to be performed, he will not be excused or become entitled to 
additional compensation, because unforeseen difficulties are encoun- 
tered.” United States v. Spearin, 248 U.S. 132, 136; Kansas Turn- 
pike Authority v. Abramson, 275 F. 2d 711. See also Day v. United 
States, 245 U.S. 159; Barnard-Curtis Co. v. United States, 244 F. 2d 
565; Restatement, Contracts, § 467 (1932) ; Williston, Contracts, Rev. 
Ed. § 1963. 

The contract vested in the United States rights to sewage treatment 
and disposal upon the express terms therein provided. It is a well- 
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established rule that without a compensating benefit to the United 
States, agents and officers of the United States have no authority to 
dispose of the money or property of the United States, to modify 
existing contracts, or to surrender or waive contract rights that have 
vested in the Government. Simpson v. United States, 172 U.S. 372; 
United States v. American Sales Corp., 27 F. 2d 389, affirmed 32 F. 2d 
141, certiorari denied, 280 U.S. 574; Pacific Hardware Co. v. United 
States, 49 Ct. Cl. 327; Bausch & Lomb Optical Co. v. United States, 78 
Ct. Cl. 584. 

The brief submitted by the Board of County Commissioners in sup- 
port of the request for modification of the contract is based upon moral 
and equitable considerations. Our Office, however, is without author- 
ity to determine claims by or against the United States solely on the 
basis of equitable or moral considerations. Its jurisdiction is re- 
stricted to the consideration and determination of such matters in 
accordance with the applicable law or under the terms of a valid agree- 
ment executed pursuant to law. 

Accordingly, you are advised that we find no legal basis for au- 
thorizing reformation or modification of contract No. V1005 M 597. 


[B-145586] 
Contracts—Bids—Qualified 


Under an invitation for supplying pumps and motors, which requires bidders to 
furnish certain minimum, technical data including the name of the manufacturer 
on each make and model of pump offered, a bidder who submitted data on two 
different manufacturers, both of whom met the specifications, has merely 
reserved an option to be able to select at a later date the particular manufac- 
turer and need not have his bid considered nonresponsive in view of fact that 
data furnished in excess of the “minimum” met the requirements of the 
specifications and no additional cost to the Government was involved. 


The requirement of formal advertising, that specifications be drawn so as to 
afford bidders an opportunity to compete on a common basis to meet the needs 
of the Government, cannot be extended to prohibit a bidder from offering articles 
from either of two manufacturers, both of whom met the specifications, on the 
basis that the contractor might be afforded an opportunity to “bid shop.” 


To Cummings & Sellers, June 13, 1961: 


Further reference is made to your protest on behalf of H. H. Hall 
Construction Company—Nelson Construction Company, Incor- 
porated, a joint venture bidder, against the award made to J. J. 
Altman & Company under Invitation for Bids No. CIVENG- 
23-065-61-48 issued by the Department of the Army, Corps of Engi- 
neers, St. Louis, Missouri. 

The invitation requested bids for furnishing all labor, equipment 
and materials, and performing all work for the construction of the 
East St. Louis Pumping Station. For bidding and payment purposes 
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the work was divided into 31 items for which bidders were to quote 
a lump-sum price or a unit price for the estimated quantity specified. 
Included in the equipment to be furnished were certain large pumps 
and motors, each of which were to have certain guaranteed charac- 
teristics. With respect to such equipment the invitation included 
several pages of required data, which were to be submitted with the 
bid by filling in a number of blanks in these pages with appropriate 
entries describing the particular item proposed by the bidder to be 
furnished and installed if awarded the contract. This section of the 
invitation is headed as follows: 


DATA TO BE SUBMITTED WITH BID 


Each bidder shall submit with his bid the information listed below. These 
data will be used in determining the responsiveness of the bid and will become 
a part of the contract. Bidders are cautioned that failure to furnish the informa- 
tion called for will be considered sufficient cause for rejection of the bid. Wo 
deviation from these data will be permitted without the approval of the con 
tracting officer. The data submitted shall include as a minimum the following: 

There follows a listing of the various pumps with blank spaces 
under each for insertion of entries giving such data as rating, efficiency, 
power factor and starting torque. For each of the pumps and motors 
a space was provided for the insertion of the name of the manufacturer. 

Six bids were received in response to the invitation. The bid of 
J. J. Altman & Company was low in the aggregate amount of 
$1,181,489. The Hall-Nelson bid was second low in the aggregate 
amount of $1,254,014.80. The third low bid was in the amount of 
$1,353,810. All of the bidders except Altman named only one manu- 
facturer in the data sheets covering the pumps and pump motors. 
Altman submitted data on two different models from two different 
manufacturers and stated selection of the manufacturer to be at 
bidder’s option. 

The pumps and motors of both manufacturers specified in Altman’s 
bid met the requirements of the specifications. It was determined 
that Altman’s bid was responsive to the invitation and the award 
was made to Altman. 

You protest the action taken on the basis that Altman, in naming 
two manufacturers for pumps and motors, made his bid nonrespon- 
sive to the invitation. It is alleged that the data provisions quoted 
above is susceptible of only one interpretation; namely that all the 
required data be on one, and only one, specific make and model for 
each pump and motor proposed and must be submitted for inclusion 
in the contract on the pain of bid rejection. It is stated that such 
provision was obviously so interpreted not only by Hall-Nelson but 
by all other bidders except Altman. It is contended that a bidder 
by being able to list two manufacturers in his bid has a strong weapon 
to use against the suppliers and can force the price to him of the 
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required items below what must be paid by other bidders who list 
only one supplier, and that Altman’s bid therefore does not comply 
with the requirements of the invitation in material respects. 

In support of your contention that the invitation here involved 
contemplated the naming of only one manufacturer, there was sub- 
mitted with your letter of April 25, 1961, a copy of Addendum No. 
1, dated March 10, 1961, issued by the U.S. Army Engineer District, 
St. Louis, Missouri, under invitation CIVENG-23-065-61-60, which 
deleted a provision similar to that here involved and substituted 
therefor the following: 

Each bidder shall submit with his bid the complete information called for 
below. These data will be used in determining the responsiveness of the bid 
and will become a part of the contract. The name of one maufacturer only 
shall be entered against any item. Such terms as “or equal” or “as specified” 
shall not be used by the bidder in describing any machinery and equipment 
to be furnished. Failure to comply with the requirements stated above will 
result in rejection of the bid. The data submitted shall include the following: 

Apparently there was some confusion among bidders in the present 
case as to whether the data clause permitted the naming and furnish- 
ing of data on pumps and motors of two manufacturers. However, 
we cannot agree that the clause prohibits the submission of data on 
two different models from two different manufacturers. It is true 
that in the data sheets sent with the invitation there was space for 
inserting data on only one model and one manufacturer, but it never 
has been held, to our knowledge, that by adding sheets or setting 
forth information in an accompanying letter a bidder has rendered 
his bid nonresponsive solely for that reason. In fact the clause spe- 
cifically provided that the data required in the sheets was to be the 
minimum, and if a bidder wished to furnish additional data he would 
cf necessity have been required to attach additional sheets due to 
the limited space in the sheets provided. 

The data required by the attached sheets was a minimum and so 
long as the data furnished in excess of the minimum met the require- 
ments of the specifications it is not seen how the Government could 
reject the bid as being unresponsive. The equipment offered by 
Altman from either manufacturer met the requirements of the speci- 
fications and to hold, when not specifically prohibited, that Altman 
could offer to furnish equipment by either of the manufacturers but 
could not offer both at his option would be inconsistent. All that 
Altman proposed to do in reserving to himself an option to choose 
either of the manufacturers was to be able to select at a later date 
the particular manufacturer, but no matter which of the manufac- 
turers he chose there would be no change in the price to the Govern- 
ment and he would comply with the requirements of the specifications. 

With respect to the contention that the data clause here involved 
was intended to restrict bidders to one maufacturer in view of the 
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amendment issued to a subsequent invitation which specifically so 
provided, it need only to be stated that the invitation here involved 
did not so provide. The propriety of the latter provision is not 
before us for consideration and there is therefore no need to pass on it. 
However, it is our opinion that the requirement of formal advertis- 
ing that the specifications be so drawn as to afford bidders an oppor- 
tunity to compete on a common basis means that bidders must be 
given a common basis to meet the needs of the Government. We do 
not believe that such requirement properly can be extended to pro- 
hibit a bidder from offering articles from either of two manufac- 
turers, both of which meet the Government’s needs, on the basis that 
it might afford the contractor an oportunity to “bid shop.” In this 
connection the Director of Civil Works, Corps of Engineers, reports 
that it has long been the position of the Department of Defense that 
it does not desire and will not attempt to control “bid shopping” 
among contractors and subcontractors; that this should be controlled, 
if control is desired, by industry itself; and that the Government’s 
interest must be confined to determining whether the requirements 
of the specifications are being complied with. 

For the reasons set forth, there is no legal basis upon which we 
could object to the award made to J. J. Altman & Company under 
the terms of the invitation here involved. 


[B-145783] 


Sales—Disclaimer of Warranty—Subsequent Purchases— 
Dangerous Material 


Damages sustained by a vendee in using as scrap in electric furnaces fragmen- 
tation bombs, which were obtained from a dealer who had purchased the material 
from the Government under a sales agreement containing an express disclaimer 
of warranty as to the fitness of the bombs for any use or purpose, may not be 
regarded as a liability of the Government, even though some of the bombs may 
have contained some explosive material or material not fully demilitarized, 
there being no express or implied warranty by the Government that the bombs 
could be used as scrap without further inspection or reworking. 

Regulations which exclude from the type of loss or damage claims adminis- 
tratively cognizable under the Military Claims Act, 10 U.S.C. 2733, those claims 
founded in contract, express or implied, are statutory regulations and would 
preclude administrative consideration of a claim for damages arising from the 
use of surplus material obtained from a dealer who had purchased it from the 
Government under a sales agreement containing a disclaimer of warranty clause. 


To The Purdy Company, June 13, 1961: 


By letter dated April 27, 1961, reconsideration was requested of our 
Settlement Certificate of April 17, 1961, wherein we disallowed your 
claim in the amount of $7,955.77, representing damages suffered by 
the Soule Steel Company as a result of explosions of fragmentation 
bombs purchased by your firm as scrap material under sales contract 
No. N665s-49440, sale B-157-60-665, item No. 15. 


596896 O-62—46 
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In response to invitation No. B-157-60-665, issued by the U.S. 
Naval Supply Depot Clearfield, Disposal Department, Ogden, Utah, 
on June 1, 1960, your firm submitted the high bid of $55,100 on item 
15 described as 2,000 gross tons of “7RON and STEEL prepared No. 1 
consisting of 20 lb. fragmentation bombs. Ref. SCL 34 Scrap War- 
ranty Applies.” On June 22, 1960, your bid was accepted and it was 
determined, pursuant to paragraph 20 of the Contract General Terms 
and Conditions, that 2,192.26785 gross tons were tendered and accepted 
by your firm in the total amount of $60,396.98. In accordance with 
your instructions, 2192.3 gross tons were shipped to the Soule Steel 
Company in August 1960. 

You advised the disposal agency on September 2, 1960, that Soule 
had experienced several explosions in their electric furnaces which 
caused several thousand dollars of damage and that any damages or 
suits asserted by Soule would be passed on to the Government. On 
October 6, 1960, you filed a claim in the amount of $7,955.77 repre- 
senting losses sustained by Soule as a result of five explosions. There- 
after, the contracting officer requested the Inspector of Naval Material 
(Los Angeles) to conduct an investigation of the claim. The in- 
spector in reporting his findings on October 31, 1960, quoted a Mr. 
Bowman, Plant Supervisor of Soule, as saying “the scrap loads did 
not consist entirely of bombs, but contained other by-products as well, 
and that it had been their experience that on occasion the use of 
automotive and machinery scrap resulted in hydraulic cylinders and 
other type of closed cartons containing liquid, would find their way 
into the furnaces and result in detonations.” The inspector further 
reported that no damaged furnaces were available for inspection since 
repairs had been made as the damage occurred in order to have them 
available for use. You were then requested on November 7, 1960, 
to furnish additional information concerning the claimed damages. 
Such information, in affidavit form, was furnished by Soule on 
December 16, 1960, which contained an itemization of the repair costs 
to the furnaces. We note that the total damages listed by Soule on 
this date were $6,411.20, whereas it listed damages in the amount of 
$7,955.77 on its invoice No. 10054 of September 28, 1960. 

Aside from the fact that the evidence of record does not conclu- 
sively establish that the claimed damages were caused solely by the 
scrap purchased by your firm, we find no legal basis to allow the 
claim. 

Paragraph 2 of the General Sale Terms and Conditions of your 
contract provided : 

CONDITION OF PROPERTY: All property listed herein is offered for the 

sale “as is” and “where is” and without recourse against the Government. If 


it is provided herein that the Government shall load, then “where is” means 
f.o.b. conveyance at the point specified in the Invitation. The description is 


Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 693 


based on the best available information, but the Government makes no guaranty, 
warranty, or representation, expressed or implied, as to quantity, kind, char- 
acter, quality, weight, size, or description of any of the property of its fitness 
for any use or purpose, and no claim will be considered for allowance or 
adjustment er for rescission of the sale based upon failure of the property to 
correspond with the standard expected; this is not a sale by sample. 
Paragraph 27 provided : 


SCRAP WARRANTY: This paragraph applies to the items indicating “Scrap 
Warranty Applies.” The Purchaser represents and warrants to the United 
States that the material covered by this contract was offered as scrap, that 
it is purchasing or retaining the material only as scrap and that it will sell 
and ship or use the material only as scrap either in its existing condition or 
after further preparation. The Purchaser further represents and warrants 
to the United States that it will require a like warranty from any subsequent 
Purchaser who shall purchase this scrap or any part thereof. 

There is no indication that the property was in any way mis- 
described or that interested bidders were unaware of the character 
of the property offered for sale. 

Where, as here, the parties to a sale of personalty have by express 
terms negatived all implied warranties, the vendee cannot claim an 
implied warranty that otherwise might have been available. See 
Williston on Contracts, Rev. Ed., section 993; Fairbanks, Morse & 
Co. v. Consolidated Fisheries Co., 94 F. Supp. 311; Maryland Cas. 
Co. v. Owens-Illinois Glass Co., 116 F. Supp. 122; 34 Comp. Gen. 300. 

While the fragmentation bombs purchased by your firm may have 
contained some explosive material or material not otherwise fully 
demilitarized, the Government’s disclaimer of warranty as to “its 
fitness for any use or purpose” contained in the contract provision 
quoted above relieved the Government from liability for damages 
sustained by your vendee in processing the scrap. In decision of this 
Office, B-54597, February 15, 1946, we reached the same result in 
a case involving facts not materially different from those present 
here. However, particular attention is invited to the case of Charles 
Lachman Co., Ine. v. Hercules Powder Co., Inc., 79 F. Supp. 206, in 
which the court considered the effect of a disclaimer of warranty 
clause in a contract of sale of an inherently dangerous chemical and 
held that such clause effectively relieved the seller of all liability for 
damages resulting from the combustible character of the chemical. 
We feel that the rationale of that case is applicable to your claim. 
Since the Government did not warrant, expressly or impliedly, that 
the bombs as offered for sale could be industrially processed as scrap 
without further inspection or reworking, we must conclude that the 
Government under the contract of sale is not liable for the claimed 
damages. 

It was suggested by your Washington representative that our 
Office give consideration to returning the claim to the Department of 
the Navy for consideration under the Military Claims Act, 10 U.S.C. 
2733. That act authorizes the settlement of claims for damage or 
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loss of property caused by a civilian officer or employee or member 
of the Navy acting within the scope of his employment or otherwise 
incident to noncombat activities of the Department of the Navy under 
such regulations as may be prescribed by the Secretary. Administra- 
tive regulations of the Navy implementing the act are contained in 
82 CFR 750.17-26. Section 750.19(b)(9) expressly excludes from 
the provisions of the act: “Any claim for damage to or loss or de- 
struction of property founded in contract, express or implied, * * *.” 

That regulation, having been promulgated pursuant to statute, 
has the force and effect of law (United States v. Short, 240 F, 2d. 
292, 298; United States v. Barnard, 255 F. 2d 583, 589), and effectively 
precludes, in our opinion, administrative consideration of the instant 
claim under the Military Claims Act. 

Accordingly, the settlement of April 17, 1961, is sustained. 


[B-145648] 


Appropriations—No-Year—Effect of Subsequent Limita- 
tions 


Unobligated balances from a 1959 no-year appropriation available for the ac- 
quisition of aircraft which have been merged with other no-year funds, including 
those in a subsequent appropriation act in which Congress denied the agency's 
request to expend funds made available for aircraft acquisition, are not restricted 
or limited by the subsequent denial of funds in the absence of an express or 
clearly implied restriction or limitation on the prior funds and, therefore, the 
unexpended balances may be used by the agency in 1961 for the purchase of an 
airplane, provided that the original ceiling on the number of aircraft specified 
in the 1959 appropiration is not exceeded. 

Funds recovered by an agency in a subsequent fiscal year as a result of cost 
reductions and other adjustments in contracts, which had been originally charged 
to a no-year appropriation, are to be treated as unobligated balances available 
for expenditure in the same manner and for the same purposes as other funds 
from the no-year appropriation. 


To the Administrator, Federal Aviation Agency, June 14, 1961: 


Reference is made to your letter of April 14, 1961, requesting a 
decision as to the propriety of the purchase by your Agency, under the 
facts described hereinafter, of a DC-7 type aircraft during fiscal year 
1961 with funds appropriated to the Airways Modernization Board in 
Title III of the Department of Commerce and Related Agencies Ap- 
propriation Act, 1959, approved June 25, 1958, 72 Stat. 286, which 
reads as follows: 


For necessary expenses of the Airways Modernization Board, including pur- 
chase (not to exceed six) and hire of passenger motor vehicles; acquisition by 
purchase or transfer of aircraft (not to exceed fourteen) and hire, maintenance, 
and operation of aircraft ; and expenses of attendance at meetings concerned with 
the work of the Board, $31,500,000 to remain available until expended. 


On August 23, 1958, there was enacted the Federal Aviation Act of 
1958, 72 Stat. 731. Pursuant to the provisions of section 304, 72 Stat. 
749, and section 1502 (a) and (b), 72 Stat. 810, of this act and the 
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terms of 31 U.S.C. 581c(b), the President by Executive Order No. 
10786, dated November 1, 1958, transferred the functions, personnel, 
property, and unexpended funds of the Airways Modernization Board 
to the Federal Aviation Agency. As a result of this action the Treas- 
ury Department, effective November 1, 1958, transferred the unex- 
pended balance in the account “87X0100 Expenses, Airways Moderni- 
zation Board” to the account “69X0100 Expenses, Federal Aviation 
Agency”; and effective December 31, 1958, that Department, under 
authority of Executive Order No. 10797, dated December 24, 1958, 
transferred the larger part of the unexpended balance in the latter 
account to the account “69X1300 Research and Development, Federal 
Aviation Agency.” 

You state that at the end of the fiscal year 1959, six aircraft had 
been either purchased or transfered under authority contained in the 
appropriation made to the Airways Modernization Board and that one 
additional aircraft was acquired by transfer in fiscal year 1960. Fur- 
ther, that when your Agency submitted to the Congress its appropria- 
tion request and justifications for the fiscal year 1960, it was not 
anticipated that there would be any unobligated balances carried 
forwarded from fiscal year 1959 to fiscal year 1960 under the appro- 
priation for “Research and Development.” 

You further state that the Budget for the fiscal year 1960 (page 
154), with reference to this appropriation, included authority for the 
“purchase of not to exceed three aircraft.” In considering the In- 
dependent Offices Appropriation Bill for 1960 (H.R. 7040, 86th 
Cong.), the House Committee on Appropriations rejected this item 
under the appropriation. It was restored in the bill by the Senate 
upon recommendation of the Senate Committee on Appropriations 
(Senate Report No. 423, page 5), and finally deleted therefrom by 
the Committee of Conference which action was adopted by the House 
and Senate. See the conference report, House Report No. 709, pages 
1 and 8, regarding amendment No. 15. The legislative history of 
these actions, you say, throws no light on the matter other than the 
testimony of your Agency at page 402 of the Senate Hearings on 
the bill to the effect that the three aircraft, viz., two Cessna 182’s 
and one Cessna 370 were needed for testing purposes, and that it 
was more economical to purchase rather than to lease them. 

You point out that subsequent to the submission by your Agency 
of its formal budget request and justification to the Congress for 
fiscal year 1959 (apparently intended to mean 1960) it developed 
that approximately $2,000,000 was unobligated as of June 30, 1959, 
out of the funds provided by the Department of Commerce and Re- 
lated Agencies Appropriation Act, 1959, under the appropriation 
“Expenses, Airways Modernization Board” quoted above. These 
funds were merged with the no-year appropriation of $48,700,000 
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made to your Agency for “Research and Development” in the Inde- 
pendent Offices Appropriation Act, 1960, Public Law 86-255, approved 
September 14, 1959, 73 Stat. 503, and the total programmed for 
projects not involving the purchase of aircraft. Also, you mention 
that the 1961 budget estimates did not request authority for procure- 
ment of aircraft for the research and development program, and that 
the no-year appropriation of $64,000,000 contained in the Independent 
Offices Appropriation Act, 1961, Public Law 86-626, approved July 12, 
1960, for “Research and Development” (74 Stat. 428), included no 
funds for such procurement. 

You explain that in the development of the 1961 program for testing 
and evaluating the British BLEU landing system, it became evident 
that a need existed for an equipped transport type aircraft. Further, 
that as a result of soliciting alternate bids for the purchase and lease 
of a DC-7 type aircraft, it was administratively determined more 
economical from the Government’s standpoint to purchase rather than 
to lease the aircraft. The aircraft was purchased for $225,000, which 
funds were recovered during fiscal year 1961 as a result of cost reduc- 
tions and other adjustments in contracts originally obligated during 
fiscal year 1959, pursuant to the aircraft acquisition authority con- 
tained in the fiscal 1959 appropriation act. 

The view is expressed that purchase of the aircraft during fiscal 
year 1961 utilizing funds provided in the appropriation contained in 
the 1959 appropriation act was within the authority of the appro- 
priation. However, the doubt in the matter apparently arises by 
reason of the action of the Congress subsequent to the 1959 appro- 
priation denying the request of your Agency to expend funds made 
available to the related appropriation in the 1960 appropriation act 
for such purposes. 

The appropriation quoted above for the Airways Modernization 
Board the unexpended balance of which was transferred to the Fed- 
eral Aviation Agency upon its creation and established under the 
appropriation account “Research and Development” was specifically 
made available until expended. Similarly, the appropriations pro- 
vided to your Agency for “Research and Development” in the cited 
1960 and 1961 Independent Offices appropriation acts were made as 
no-year appropriations. 

When the Congress expressly provides in an appropriation, as in 
the case of the subject appropriation, that it shall “remain available 
until expended” all statutory time limits as to when the funds may 
be obligated and expended are removed. 31 U.S.C. 718. And limita- 
tions on specific objects of expenditure or the amounts which may be 
expended for specified items contained in such appropriations are to 
be considered as available without regard to fiscal year unless other- 
wise specified. Therefore, since no-year appropriations, unless 
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otherwise ordered by the Congress, remain available for their original 
purposes until expended, it follows that the availability of such ap- 
propriations is not changed by a later act, except in such respects 
and to such extent as is expressly stated or clearly implied by such act. 

While the Congress explicitly denied the use of the appropriation 
for “Research and Development” contained in the Independent Offices 
Appropriation Act, 1960, for the acquisition of three aircraft, we 
find nothing in the printed legislative history of that action, as indi- 
cated in your letter, which would require it to be considered as limiting 
or restricting the use of the unexpended balance of the prior no-year 
appropriation to the Airways Modernization Board for the acquisi- 
tion of aircraft. See 31 Comp. Gen. 275; id. 543, cited in your letter. 
As the latter appropriation authorized the acquisition of not to exceed 
fourteen aircraft, and as amounts recovered as a result of cost reduc- 
tions and other adjustments in obligations incurred thereunder, re- 
gardless of the time of recovery, are to be treated as unobligated 
balances available for expenditure in the same manner and for the 
same purposes as other funds in said appropriation, it is clear that 
such funds properly may be used to acquire aircraft so long as the 
ceiling established therefor is not exceeded. See 23 Comp. Gen. 
365, 367. 

Accordingly, in specific answer. to your question you are advised 
that we see no legal objection to the use by your Agency of the no- 
year appropriation originally made to the Airways Modernization 
Board for the acquisition of the DC-7 type aircraft under the facts 
outlined above. 


[B-145640] 


Roads—Relocation Roads—Modification 


In the application of the more liberal replacement in kind provisions in section 
207(b) of the Flood Control Act of 1960, 33 U.S.C. 701r-1, for highways required 
to be relocated as a result of the construction of flood control projects, the status 
of the relocation work rather than whether a relocation agreement has been 
signed is the determinative factor, there being no indication that the more liberal 
criteria should be restricted to those highways where relocation agreements have 
not been signed; therefore, agreements for substitute roads or segments not 
completed prior to July 14, 1960—the date of approval of the Flood Control Act 
of 1960—may be modified to include the additional benefits. 


To the Secretary of the Army, June 15, 1961: 


By letter of April 17, 1961, the Assistant Secretary of the Army 
(Financial Management) submitted for our consideration a state- 
ment of facts and documentation pertinent to a disagreement between 
the State of Oklahoma and the United States Army Corps of Engi- 
neers concerning the application of the provisions of section 207 (b) 
of the Flood Control Act of 1960, 74 Stat. 501, 33 U.S.C. 701r-1, as 
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they apply to Contract DA-34-066-CIVENG-60-11 for relocation of 
Oklahoma State Highway 51, necessitated by development of Key- 
stone Dam and Reservoir, and Contract DA-34-066-CIVENG-60-1 
for relocation of U.S. Highway 69, Eufaula Dam and Reservoir. 

From the material furnished with the Assistant Secretary’s letter, 
the facts in the matter—and there is no dispute as to the facts—may be 
summarized as follows: 

Prior to the enactment of the Flood Control Act of 1960, the Corps 

of Engineers effected relocations of highways necessitated by the 
construction of flood control projects on the basis of a policy of “re- 
placement in kind.” Under this policy alteration or relocation of a 
highway was made so as to afford a degree of serviceability compa- 
rable to that of the existing facilities; existing standards of design 
and construction such as width of roadbed, width and type of sur- 
facing, width and type of bridge, load-carrying capacity of bridges 
and roadway etc., were retained. Where the highways were of such 
width, type, and capacity as were not adequate for current or pro- 
jected traffic, the Corps of Engineers, at the request of the owner, 
designed and constructed the altered highway to better or greater 
standards than those of the existing highway, the cost of such 
improvements or “betterments” to the highway to be paid for by the 
owner. 
Oklahoma with respect to highway relocations necessitated by the 
Keystone and Eufaula Projects now under construction. Accord- 
ingly, Contracts DA-34-066-CIVENG-60-1 and 11 were executed 
providing, respectively, for relocation and alteration of U.S. High- 
way 69 at Eufaula with an estimated contribution of approximately 
$17,251,000 (amended to $16,959,000) by the State (of which the 
Bureau of Public Roads pays half) for betterments requested by the 
State over and above the facilities to be provided on the basis of “re- 
placement in kind” and for relocation and alteration of State High- 
way 51 and construction of Oklahoma State Highway 51-Alternate 
at the Keystone Reservoir with an estimated contribution of $2,672,000 
(amended to $2,784,100) by the State for betterments. The Eufaula 
contract was executed by the State on November 23, 1959, approved 
by the Corps of Engineers on December 11, 1959, and the Keystone 
contract was executed by the State on September 9, 1959, approved by 
the Corps of Engineers on September 24, 1959. Construction con- 
tracts for a relatively small portion of the relocation work at each 
project have been awarded pursuant to these relocation agreements 
and with State approval. There is no dispute as to the Federal-State 
contributions under these awards. 

On April 29, 1960, the State requested further discussions with the 
Corps of Engineers with the view of amending existing agreements 
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to provide for a more liberal “replacement in kind” formula. The 
Corps of Engineers on May 6, 1960, informed the State that there 
was no change in its policy of “replacement in kind” and of the 
lack of consideration for modifying the existing agreements. The 
State, in reply, reserved an opinion as to whether or not the Eufaula 
agreement on Highway 69 could be reviewed, and referred to current 
congressional hearings in progress on a bill which would authorize a 
more liberal policy for use in relocation agreements to be consum- 
mated. On July 14, 1960, section 207(b) was approved providing 
as follows: 


That, for such water resources projects, under construction or to be con- 
structed, when the taking by the Federal Government of an existing public 
road necessitates replacement, the substitute provided will as nearly as prac- 
tieable serve in the same manner and reasonably as well as the existing road. 
The Chief of Engineers is authorized to construct such substitute roads to 
design standards comparable to those of the Siate in which the road is located, 
for roads of the same classification a3 the road being replaced. The traffic 
existing at the time of the taking shall be used in the determination of the 
classification. 

The State’s position is that the wording of section 207(b) refers 
to “projects under construction” and not to the status of agreements 
and that it believes existing agreements as to cost sharing on items of 
work awaiting construction contracts are properly to be reviewed 
where substantial sums are involved. The State seeks the applica- 
tion of section 207(b) to construction contracts still to be awarded 
on work contemplated by the relocation agreements covering State 
Highway 51 at Keystone Reservoir and U.S. Highway 69 at Eufaula 
Reservoir. 

The Chief of Engineers recognizes that section 207(b) obviously 
authorizes more liberal treatment, under some circumstances, than 
was accorded under past Corps of Engineers policy in connection 
with the relocation of highways necessitated by the construction of 
water resources projects. The Corps contends, however, that the 
reference in the section to projects under construction or to be 
constructed applies solely to the status of the water resources projects 
and has no connection with the status of highway relocation agree- 
ments; that unless otherwise provided in any given piece of legisla- 
tion, its effective date is the date of its approval; and that its 
provisions, unless otherwise specified, are not for retroactive appli- 
cation. Thus, the Corps concludes that in the absence of adequate 
consideration there would be no basis for modifying agreements 
formally executed prior to July 14, 1960, the date of approval of 
the act containing section 207. 

The State of Oklahoma has agreed to continue contributions un- 
der protest in accordance with the terms of the agreements, and the 
Corps of Engineers has agreed to accept these contributions subject 
to a determination by our Office of the applicability of section 207 (b) 
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to items of construction under the relocation agreements referred to 
which were not under construction contracts on or after January 7, 
1961. It is estimated that application of the law as requested by the 
State would result in a reduction of $662,200 in the contribution for 
betterments under Contract 60-1, and that contributions by the State 
for betterments under Contract 60-11 would be reduced by $614,500. 

The relocation agreements for Keystone and Eufaula each provides 
as follows: 

WHEREAS, the Owner desires certain design criteria for the altered and 
relocated facilities that are in excess of the criteria and standards that can 
otherwise be justified by the Government ; and 

WHEREAS, the Owner has agreed, as hereinafter set forth in Article 4, 
to participate in the cost of constructing the altered and relocated facilities 
to the Owner’s desired criteria and standards ; 

NOW, THEREFORE, in consideration of the faithful performance of each 
party of the mutual covenants and agreements hereinafter set forth, it is 


mutually agreed as follows: 
ARTICLE 1. Obligations of the Owner. 


- * * * * * . 


a.(2)b. The Owner shall pay all costs to the Government for the performance 
of certain work requested by the Owner to provide increased capacities and 
higher standards and criteria than would otherwise be provided in the con- 
struction of the altered or relocated highways. * * * “ 


os = agreement provides, “* * * of the relocated U.S. Highway No. 
Clearly, in the absence of any applicable statutory provisions, the 
State of Oklahoma would be bound by the terms of these relocation 
agreements; and there would be no basis upon which the giving up, 
without consideration, of Government rights under the agreements 
could be justified. But the Congress may by appropriate legislation 
authorize modification of Government contracts without considera- 
tion. The question for resolution, in the instant case, therefore is 
whether and to what extent these relocation agreements, which were 
entered into but not completely performed before the effective date of 
section 207(b), should be modified to conform with the cost-sharing 
criteria of that section. 

In deciding the issue presented, we do not believe that a retroactive 
application of section 207(b) is necessarily involved. Since Keystone 
ond Eufaula are projects under construction, relocations of highways 
necessitated by takings of the Federal Government clearly fall within 
the scope of the statute and, at least as to highway relocation work not 
let to construction contracts as of the date of approval of the act, 
application of the provisions of section 207(b) could not be said to 
be retroactive. Indeed, if the relocation agreements had not been 
signed there would be no question but that the identical relocation 
work covered therein could be effected under the criteria set forth in 
the statute. 

We think that section 207(b) was intended to provide criteria to be 
followed by the Chief of Engineers for all highway relocations covered 
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irrespective of whether agreements had been reached to effect reloca- 
tions on some other basis prior to enactment of the section. The act 
speaks in terms of substitute roads to be provided and lays down the 
criteria to be followed by the Chief of Engineers in their construction 
without any reference to whether or not a cost sharing agreement 
under different criteria might have previously been reached. An es- 
sential requirement for application of the provisions of section 207 (b) 
is that the substitute roads involved not have been provided prior to 
the effective date of the act. Certainly, any relocation agreement that 
might have been reached prior to section 207(b) would necessarily 
have been upon terms less favorable to the owners than section 207 (b) 
authorizes. We think it unreasonable to restrict application of the 
section solely because an agreement, which could only have been less 
favorable to the owner, had been reached and to allow its application 
where an owner may have delayed negotiations long enough to have 
passed the July 14, 1960, deadline without having signed an agreement. 

Having concluded that the status of the relocation work rather than 
whether or not a relocation agreement was signed controls application 
of section 207(b), question arises as to when a substitute road is to be 
considered as having been provided as opposed to when it is yet to be 
provided and, therefore, embraced within the terms of the act. In the 
sense used in section 207(b) we believe the word “provided” means 
“furnished” or “supplied.” It would follow, therefore, that a sub- 
stitute road or segment thereof completed or partially completed 
before July 14, 1960, should be considered as having been provided to 
the extent of its completion or partial completion before that date 
and any substitute road or segment thereof not so completed on July 14 
is yet to be provided as of that date and is within the provisions of 
section 207(b), so far as concerns the application of the benefits cri- 
teria to work covered by the construction contract. 

Accordingly, in answer to the question presented, it is our view that 
the Chief of Engineers is authorized to modify the relocation agree- 
ments with the State of Oklahoma to include benefits of section 207 (b) 
of the Flood Control Act of 1960, where construction contracts are still 
to be awarded on work contemplated by the relocation agreements. 


[B-145643] 


B i d s—Evaluation—Government Equipment—Rent-Free 
Use 


Under an invitation which contained a Government property clause and a 
Government-furnished special tooling provision—the property clause authorizing 
the use of Government property in the bidder’s possession at the rental rates 
in his facilities contract and specifying that bids contingent upon the rent-free 
use of Government property would make the bids nonresponsive, and the 
tooling provision listing the Government tools to be delivered to the contractor’s 
plant—a bidder who accompanied a bid, indicating the use of Government 
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property, with a transmittal letter stating that bid prices were quoted on the 
basis of continued rent-free use of Government tools then in his possession has 
submitted a bid which the contracting officer was justified in interpreting as 
rent-free use of Government facilities thereby making it nonresponsive, and to 
permit the bidder to furnish information after opening to establish an appropriate 
rental for the Government tools would be prejudicial to other bidders. 


To the American Bosch Arma Corporation, June 15, 1961: 


Reference is made to your letter of April 27, 1961, protesting the 
award of a contract to General Electric Company under invitation 
for bids No. IF B-128-113-61 issued on March 20, 1961, by the U.S. 
Naval Supply Depot, Great Lakes, Illinois. 

The invitation requested bids—to be opened April 3, 1961—for fur- 
nishing 719 direct current motors to conform to certain drawings and 
specifications. Four bids were received, one of which was a tele- 
graphic bid received not in time to be considered in making award. 
Your bid in the amount of $288 per motor was the lowest bid received 
but was rejected for reasons hereinafter set out. The next low bid 
was considered nonresponsive as to maximum delivery time and the 
award was made to the third low bidder, General Electric Company, 
at its reduced price of $288 per motor. 

Your bid was rejected for two reasons. The first reason concerned 
the statement in your covering letter with the bid to the effect that 
the delivery schedule was based on the understanding that contract 
award would be made by April 10, 1961. In its report to us the 
Department of the Navy expresses the view that this statement did 
not make your bid nonresponsive. Having regard for the delivery 
requirements set out on page 10 of the invitation, we agree that your 
bid was responsive insofar as delivery was concerned. The sole ques- 
tion for consideration, therefore, is whether your bid was qualified 
with regard to the rent-free use of Government tooling because of the 
following circumstances. 

The invitation contained on page 13 the following clause regarding 

Government property in the bidder’s possession : 
GOVERNMENT PROPERTY IN BIDDER’S POSSESSION (F-30) If the bid- 
der plans to use, in performing the work bid upon, any items of Government 
property (including any items of special tooling) in the bidder’s possession 
under a facilities contract or other agreement with the Government independent 
of this Invitation for Bids, the bidder shall so indicate by checking the following 
box J]. In such event the bidder may use such Government property at the 
rental rates stipulated in such facilities contract or other agreement provided 
such use is thereby authorized; and the bidder agrees, upon request of the 
Contracting Officer, to submit evidence that a facilities contract or other separate 
agreement with the Government authorizes the bidder to use each item of such 
Government property for performing the work bid upon. However, bids sub- 
mitted contingent upon use of such Government property on a no charge basis 
will be considered nonresponsive. 

In submitting your bid you checked the box in the above clause, 
thereby irdicating that you planned to use Government property 
under an agreement independent of the subject invitation. Your 
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letter of March 31, 1961, transmitting your bid contained a statement 
that the “quoted prices are based on the continued rent-free use of the 
special tools and test equipment now in the contractor’s possession.” 
The above clause provides in plain terms that if the bidder is planning 
the use of Government property in his possession under an independ- 
ent Government agreement and so indicates by checking the box, he 
is authorized to use property at the rental rates stipulated in the agree- 
ment; but it also provides that bids submitted contingent upon use 
of the property on a no charge basis will be considered nonresponsive. 
In view of your planned use of Government property and the state- 
ment in your transmittal letter, your bid was considered nonresponsive 
in accordance with the specific terms of the invitation. 

Pages 4 through 7 of the invitation under the heading “Government 
Furnished Special Tooling” lists the tooling to be supplied by the 
Government to the successful bidder on a rent-free basis and is in part 
as follows: 

Such special tooling shall be delivered at or near Contractor’s plant, under 
Government bills of lading, free of expense to the Contractor, on board the 


conveyance selected by the Government, within five (5) days from date of 


contract to the inspector specified herein, in care of the contractor’s plant 
at*** 


In the blank space immediately after the word “at” you typed in the 
words “Tooling now at Contractor’s possession.” The Government 
interpreted this statement to mean that if you were the successful 
bidder no additional delivery of tooling need be made by the Govern- 
ment to a separate or new address as the tooling listed in the clause 
was already in your possession. 

As to the above special tooling to be furnished by the Government 
and then located at your plant by virtue of its use under another 
contract, it is apparent from the provisions in the schedule and the 
Government-furnished property clause that such tooling was intended 
to be furnished without charge. You concede this fact by your 
statement in paragraph 12 of your letter of April 27, to our Office that 
“It would appear obvious that the provision on page 13 refers pri- 
marily to facilities or equipment other than special tools listed on 
pages 4 through 7, and provides that any bid to be entered must be 
on a basis of the payment of rental for the use of such facilities in 
order that all bids can be evaluated on an equal basis.” Also, you add 
that “On the other hand, the provision appearing on pages 4 through 
7 of the IFB refers to special tooling which is to be provided to the 
successful bidder on a rent-free basis.” We think this statement 
indicates that you clearly understood the purpose and meaning of the 
provision on page 13 of the invitation. In any event since you 
checked the box in that provision—thus indicating that you intended 
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to use other Government facilities and/or special tooling in your 
possession under an independent agreement in performing the con- 
tract work—we think the contracting officer was justified in inter- 
preting the rent-free stipulation in your transmittal letter as applying 
to such Government property and determining your bid to be non- 
responsive. In that connection, it is reported by the administrative 
office that your Director of Contracts visited the purchasing office 
after the award to General Electric Company and admitted at that 
time that there were special tools and test equipment required for per- 
formance under independent Government agreements and that he did 
not know whether these agreements provided for rental. He stated 
further at that time that in the event such agreements did not provide 
for rental a fair rental could be negotiated after award. 

The contracting office reports that prior to rejecting your bid, the 
possibility of considering your bid was explored. The addition of a 
rental charge (in lieu of rent-free use) for your use of unspecified 
Government property under unspecified agreements could have made 
your bid higher than the other bids. However, since appropriate 
rental could not be determined after opening without obtaining addi- 
tional information from you, and thus give you another chance in the 
bidding, it would have been prejudicial to the other bidders to allow 
you to present further information for consideration. 

With regard to your allegation that this procurement was originally 
commenced under invitation No. IFB-128-79-61, dated January 20, 
1961, and then canceled “without significant justification” it is stated 
by the contracting office that the first invitation was canceled because 
you had failed to cooperate, in the case of at least one bidder, by re- 
fusing to permit the viewing of the Government-furnished special 
tooling listed in the canceled invitation and located at your plant, 
which action allegedly handicapped the bidder in submitting a proper 
and timely bid. 

In view of the foregoing we cannot hold that the award to the 
General Electric Company was improper. 


[B-145873] 


Civilian Personne 1l—Transportation—Nondependent 
Spouse of Employee—Wife 


A female civilian employee whose nondependent husband travels with his wife, 
incident to orders which authorize transportation of her immediate family at 
Government expense to her first duty station, is not required by either section 1 
of the Administrative Expenses Act of 1946 or Executive Order No. 9805 to show 
that her spouse is financially dependent upon her in order to be entitled to reim- 
bursement for his travel expenses, and an administrative instruction which 
requires a showing of financial dependency by the spouse of an employee-wife is 
inconsistent with the law and regulations. 


_—  -- — tO! 
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To T. W. Aiken, Department of the Navy, June 20, 1961: 


On April 10, 1961, by reference 3500-51: TWA: mbk, you submitted 
the voucher of Mrs. Delphine F. Day, a civilian employee of the U.S. 
Naval Research Laboratory, Washington, D.C., for our advance 
decision. 

Mrs. Day was employed by the Naval Research Laboratory at her 
home in Morgan City, Louisiana, and authorized to travel at Govern- 
ment expense to her first duty station, Washington, D.C., under the 
provisions of section 7 (b)-(d) of the Administrative Expenses Act of 
1946, 5 U.S.C. 73b-3 (b)-(d). The voucher in question represents 
the cost of the travel of Mr. Ralph D. Day, the employee’s husband 
to Washington, D.C., in February and March 1961. Mrs. Day says 
that Mr. Day was a student at Louisiana State University prior to her 
transfer to Washington and that now he will continue to attend school 
in Washington. 

The question involved is whether under section 1 of the act, as 
amended, 5 U.S.C. 73b-1, Executive Order No. 9805, and paragraph 
7-2 of Navy Civilian Personnel Instruction 4650, a female employee 
or her spouse must show that the spouse is financially dependent upon 
her in order that she may be allowed the expense of his travel when 
she is entitled to have her “immediate family” transported at Govern- 
ment expense. 

Section 1(d) of Executive Order No. 9805 provides: 

“Immediate family” means any of the following-named members of the em- 
ployee’s household: spouse, children (including stepchildren and adopted chil- 
dren) unmarried and under twenty-one years of age or physically or mentally 
incapable of supporting themselves regardless of age, or dependent parents of the 
employee (but not of the spouse). 

Paragraph 7-2 of Navy Civilian Personnel Instruction 4650, after 
restating the above provision of Executive Order No. 9805, provides: 


* * * In order for a dependent husband to be eligible for transportation at 
Government expense, he must show financial dependence on the employee. 


Since neither section 1 of the act nor Executive Order No. 9805, 
as amended, expressly requires that the husband of a Government 
employee be dependent in order that his transportation expenses 
may be paid by the Government when his wife is authorized to travel 
with her immediate family incident to a transfer of official station, 
the issue is whether such a requirement is present in the statute or 
related Executive orders by implication. 

We heretofore have not had the question before us for decision. 
In the case considered at 25 Comp. Gen. 360, to which you refer, 
pertaining to the act of October 10, 1940, 54 Stat. 1105, the issue 
was whether the husband was a dependent within the purview of 
section 2 of Executive Order No. 8588, dated November 8, 1940, for 
the purpose of establishing a maximum weight limitation regarding 











706 DECISIONS OF THE COMPTROLLER GENERAL [40 


the transportation of household goods and effects. In our unpub- 
lished decision B-82399, dated January 14, 1949, also mentioned in 
your letter, the question was not considered. 

We have found nothing in the legislative history of section 1 of 
the act, or in that of antecedent enactments containing similar pro- 
visions, such as section 201(a) of the Independent Offices Appro- 
priation Act, 1946, 59 Stat. 106, 131, which is indicative of the intent 
of the Congress regarding the requirement of dependency on the 
part of the husband of a female employee as a condition precedent 
to his transportation at Government expense. 

In section 1 of Executive Order No. 9805, dated November 25, 1946, 
implementing the Administrative Expenses Act of 1946, the term 
“dependent” expressly is used only with regard to the parents of the 
employee, and is included by implication only regarding children 
twenty-one years or older. To require the male spouse to be a de- 
pendent of his employee wife as a condition to the Government bear- 
ing his transportation expense upon her transfer would necessitate 
reading into the otherwise clear and unambiguous terminology of the 
statute and Executive order, language which simply is not there. 

We conclude, therefore, that the last sentence of paragraph 7-2, 
Navy Civilian Personnel Instruction 4650, is inconsistent with the 
statute and presidential regulations as they now stand. See General 
Accounting (ffice Policy and Procedures Manual, Title 7, section 
5340.10. In view, however, of the broad regulatory power granted 
the President by the Administrative Expenses Act of 1946, we are 
of the opinion that should abuses arise in regard to the basic question 
presented, nothing in the statute would preclude the President or 
his delegate from exercising appropriate control by regulation. 

The voucher transmitted with your letter is returned herewith and 
if correct in other respects, it may be paid. 

Copies of this decision are being furnished the Secretary of the 
Navy and the Director of the Bureau of the Budget for any action 
they may deem appropriate. 


[.B-145740] 


Civilian Personnel—Expenses Incident to Awards by Non- 
Federal Agencies 


Cash or honorary awards by non-Federal organizations do not come under the 
Government Employees’ Incentive Awards Act, 5 U.S.0. 2121, et seq., which 
authorizes awards to be made by Federal agencies and by the President; there- 
fore, expenses for photographs of an employee, incident to a nomination for 
a “career service award” by the National Civil Service League, a nonpartisan 
citizens’ organization, may not be regarded as a necessary expense under the 
Awards Act to be paid by the Government. 
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To Lester H. Thompson, Federal Housing Administration, June 21, 
1961: 


Your letter of April 27, 1961, requests our advice as to whether 
you may certify for payment the enclosed voucher fer $28.33, repre- 
senting the claim of Mrs. Eula K. Pace, an employee of the Federal 
Housing Administration. The claim covers a request for reimburse- 
ment for an amount expended by Mrs. Pace for six 8x10 glossy photo- 
graphs of herself from the H & W Studios. 

You refer to our decision holding that the cost of photographs of 
individual employees of the Government is a personal expense not 
chargeable to public funds in the absence of specific authority therefor 
(31 Comp. Gen. 452). 

Your letter indicates, however, that the photographs in question 
were requested under the provisions of Title III (Government Em- 
ployees’ Incentive Awards Act) of the act of September 1, 1954, 68 
Stat. 1105, 1112, 5 U.S.C. 2121 note, for use in officially recognizing 
Mrs. Pace’s superior contribution and in publicizing the Federal Hous- 
ing Administration Awards Program. You specifically refer to sec- 
tion 304(a) of the act, 5 U.S.C. 2123(a), which provides: 

The head of each department is authorized to pay cash awards to, and to 
incur necessary expenses for the honorary recognition of, civilian officers and 
employees of the Government who by their suggestions, inventions, superior ac- 
complishments, or other personal efforts contribute to the efficiency, economy, 
or other improvement of Government operations or who perform special acts or 
services in the public interest in connection with or related to their official 
employment. 

You state that you are aware of our decisions of May 31, 1957, 
B-111642 and September 12, 1952, 32 Comp. Gen. 134, wherein we 
held that travel and miscellaneous expenses incurred by officers and 
employees of the Government for the purpose of participating in 
ceremonies in honorary recognition of special or meritorious service 
may be considered a direct and essential expense of award within the 
scope and meaning of the phrase “to incur necessary expenses” as 
used in the Government Employees’ Incentive Awards Act. However, 
you raise the question as to whether a Career Service Award of the 
National Civil Service League may be construed as an award coming 
under the provisions of the Government Employees’ Incentive Awards 
Act. If so, you ask whether the cost of the photographs involved 
here may be construed as a direct and essential expense of award and 
within the scope and meaning of the phrase “to incur necessary ex- 
penses” as used in the statute. In this same connection you inquire 
as to whether an officer or employee nominated for an award must be 
selected before payment may be approved for “necessary expenses.” 

Also, if we hold that the award for which Mrs. Pace was nominated 
does not come under the Government Employees’ Incentive Awards 
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Act, you request advice as to whether the expense of these photographs 
may be considered as necessary to carry out the purposes for which 
the Federal Housing Administration appropriation act was approved. 

Section 302 of the Government Employees’ Incentive Awards Act, 
5 U.S.C. 2121, provides that the “departmental awards” program set 
forth in the act shall be carried out under such regulations and in- 
structions as may be issued by the United States Civil Service Com- 
mission. As indicated above, section 304(a) (5 U.S.C. 2123(a)) of 
the act provides that the head of each department is authorized to 
pay cash awards and to incur necessary expenses for the honorary 
recognition of civilian officers and employees who meet certain re- 
quirements. Section 304(e), 5 U.S.C. 2123(e), provides as follows: 

(e) Awards to employees and expenses for the honorary recognition of em- 
ployees may be paid from the funds or appropriations available to the activity 
primarily benefiting or may be paid from the several funds or appropriations 
of the various activities benefiting as may be determined by the President for 


awards under subsection (b) of this section, and by the head of the department 
concerned for awards under subsection (a) of this section. [Italics supplied.] 


Pursuant to section 302, the Civil Service Commission issued regu- 
lations governing the granting of incentive awards, which are con- 
tained in 5 C.F.R. 32.101-32.403. The regulations provide, in perti- 
nent part, as follows : 


§ 32.103 Definitions. * * * 

. * * . * ” . 

(g) Incentivé award. The term “incentive award” means either a cash award, 
an honorary award, or both. 

(h) Honorary award. The term “honorary award” means an incentive 
award granted by the head of a department in the form of a certificate, emblem, 
pin or other item that can be worn or displayed by the recipient. 

(i) Departmental award. The term “departmental award” means an incen- 
tive award granted by the head of a department for an approved employee con- 
tribution from an employee or employees of his department. 

o * * * * 7 + 

§ 32.301 Eligibility of employee for awards. An employee contribution must 
have been approved by the benefiting department before an employee may be 
granted an incentive award. 

- * * cs * eo s 

§ 32.304 Honorary awards. Whenever appropriate, an honorary award may 
be granted in recognition of an employee contribution. Such honorary award 
may be granted in addition to a cash award. [Italics supplied.] 


It is clear that neither the above cited and quoted statutory provi- 
sions nor the regulations contemplate awards (cash or honorary) by 
other than Federal agencies or the President. The National Civil 
Service League is, according to its brochure on “Career Service 
Awards,” a nonpartisan citizens’ organization for good Government, 
i.e., a non-Federal organization. Thus it is our view that a Career 
Service Award of the National Civil Service League may not be con- 
strued as an award coming under the provisions of the Government 
Employees’ Incentive Awards Act. Moreover, there is no showing 
that the photographs in question were necessary to carry out the pur- 
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poses for which appropriations are made to the Federal Housing 
Administration. 

In any event, the record discloses that two photographs were re- 
quired by the National Civil Service League only in connection with 
those persons who were nominated by the Housing and Home Finance 
Agency for a Career Service Award. Inasmuch as Mrs. Pace was 
not nominated for an award but only recommended for nomination 
by the Federal Housing Administration, there was no necessity for 
obtaining any photographs of her. Also, the record indicates that 
while only two photographs were required to be submitted to the 
National Civil Service League in connection with a nomination, the 
claim for reimbursement covers the purchase of six photographs. 

In light of the foregoing, the voucher transmitted with your letter 
may not be certified for payment. As requested the voucher, schedule 
of payments, and supporting papers are enclosed. 


[B-145961] 


Bids—Late—Time Variances—Bid Opening Room v. Bid 
Submission Room 


In a military procurement, the time a bid opening officer decided to open bids, 
which was one minute after the low bid had been handed to him and recorded 
as received, based on a clock which varied slightly from the correct time, must 
be regarded as prima facie evidence of the correct time under section 2—402.1 of 
the ASPR, which confers authority on the bid opening officer to decide when 
the time set for opening has arrived, in the absence of evidence that the time set 
for the receipt of bids had expired when the bid opening officer accepted the low 
bid and, therefore, such low bid may be considered as having been received within 
the time prescribed for the receipt of bids. 

A provision in an invitation designating a particular room for the receipt of 
bids should be interpreted as a notification to bidders that they may insure con- 
sideration of their bids by submitting them to the designated room within the 
specified time rather than as a requirement precluding consideration of bids 
which are received at any other room; therefore, a bidder who in accordance 
with a notice in the lobby of a building submits his bid to an official in the bid 
opening room rather than taking it to the room designated in the invitation for 


the receipt of bids has not thereby precluded consideration of his bid under 
the invitation. 


To McNutt, Dudley and Easterwood, June 21, 1961: 


By letters of May 29, June 2 and June 9, 1961, with enclosures, you 
have, on behalf of the Alcan Pacific Company, protested the proposed 
award to another bidder under invitation No. ENG-—04-203-61-280 
issued March 16, 1961, for certain construction in connection with a 
Capehart Housing Project at Fort Ord, California. We have also 
received a telegram and letter, with enclosures, dated May 25 from the 
protesting bidder. 

The invitation, as finally amended, provided at paragraph 2 that 
sealed bids “will be received at Room 300,” of a designated building, 
until 11:00 a.m. on May 17, 1961. A bulletin board in the lobby of 
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building stated that bids would be received in Room 300 and that bid 
opening would take place in Room 527b. Bids submitted at Room 300 
were stamped upon receipt with a timer which, it has been reported, 
is normally checked daily for accuracy. 

We have been advised that sometime prior to the scheduled bid 
opening time interested persons began to assemble in Room 527b. 
The bid opening officer entered the room at approximately 10:55 a.m., 
followed immediately by his counsel. Some minutes later an individ- 
ual, later identified as a representative of the J. W. Bateson Construc- 
tion Company, Incorporated, entered the room and asked how much 
time was left. The bid opening officer looked at the clock on the wall 
and answered, “a minute and a half.” The said individual then left 
the room, reentered shortly thereafter and handed the J. W. Bateson 
bid to the bid opening officer who looked at the clock on the wall and 
said to his counsel, “it is 10:59 a.m.” Counsel looked at the clock 
and at his wrist watch and concurred as to the time. The bid opening 
officer then wrote on the sealed envelope containing the bid, “received 
10:59 a.m.,” and signed his name. 

We have been further advised that the bid opening officer then 
proceeded to open the bids. The low bid, submitted by J. W. Bateson, 
was found to be approximately $58,000 lower than the second low 
bid offered by the Alcan Pacific Company. The contracting officer’s 
proposal to make award to the low bidder has been protested on the 
grounds that the low bid was not delivered to Room 300 as “required” 
by the terms of the invitation. Further, it is contended that since the 
bid was not delivered in that room prior to the deadline for the 
submission of bids, it should be regarded as a late bid subject to the 
rules controlling the disposition of such bids. 

It has also been urged that the clock on the wall of the bid opening 
room and the time stamp used in the bid receiving room were not 
generally in coordination. A representative of the protesting bidder 
advises that on June 1 he checked said clock against the time stamp 
and found a 2-minute differential (although which was faster is not 
indicated). On the basis of the foregoing it is urged that at the time 
the bid opening officer accepted the Bateson bid he was in no posi- 
tion to know whether the time for bid submission had passed on the 
time stamp in the bid receiving room. 

The general rule is, of course, that except where due solely to 
delays in the mail for which the bidder is not responsible, bids not 
received by the time set for opening shall not be considered for award. 
See for example Armed Services Procurement Regulation 2-303.5. 
See also 37 Comp. Gen. 35. The basic purpose of that rule is to 
prevent opportunities for fraud or undue advantage which might be 
obtained if bidders could submit their bids after the time set for 
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bid opening. The requirement so far as we are concerned, however, 
is that the bid should be in the hands of the bid opening officer, or 
other Government representative authorized to receive it, at the 
scheduled time for opening. 

Questions could in most cases be raised with respect to the accuracy 
of a clock used for an official purpose. It is presumably for this 
reason that under ASPR 2-402.1 the bid opening officer is given 
the authority to decide when the time set for opening has arrived. 
In this instance he decided that such time had arrived approximately 
one minute after the J. W. Bateson bid had been handed to him. 
While it has been demonstrated that the clock the bid opening officer 
used as the standard may have varied from the correct time, it has 
not been proved, or even alleged, that the time set for the receipt of 
bids had expired when the bid opening officer accepted the J. W. 
Bateson bid. In the very least, in our view, the time used by the 
bid opening officer must be regarded as prima faciz evidence of the 
correct time. B-137686, October 24, 1958. This presumption of 
correctness has certainly not been overcome in this instance. We 
hold, therefore, that the low bid was submitted within the time set 
for the receipt of bids. 

It is contended, also, that the invitation required that bids be 
submitted in Room 300. The pertinent language of the invitation 
is that bids “will be received” in that room. We cannot read into the 
provision an intent that the submission to the proper Government 
official, within the proper time, of a bid in any other place has no 
legal effect. Rather, it seems more reasonable to interpret the pro- 
vision as notification to any bidder that he may insure consideration 
of his bid by submitting it at the designated room within the 
designated time. 

In view of the foregoing, and since there has been no showing that 
the low bidder has received any undue advantage, or that the other 
bidders have been unduly prejudiced, we find no legal objection to 
the consideration for award of the J. W. Bateson bid. 


[B-145934] 


Military Personnel—Dual Compensation—Federal Employ- 
ees’ Compensation Act—Medical and Hospital Expenses and 
Retired Pay 


The payment of medical and hospital expenses under the Federal Employees 
Compensation Act, 5 U.S.C. 751, et seq., for an injury sustained by a civilian em- 
ployee who is in receipt of retired pay as a retired member of the United States 
Coast Guard is to be distinguished from the compensation payable to the em- 
ployee in installments, or a commutation thereof, over the period of disability 
so that the dual compensation prohibition in 5 U.S.C. 757(a) against receipt of 
any other pay during the period installment payments are being made for the 
disability is not for application, and payment of the empolyee’s hospital and 
medical expenses does not require a withholding of the member’s retired pay. 
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To C. C. Gordon, United States Coast Guard, June 23, 1961: 


By first endorsement dated May 22, 1961, the Chief, Payments and 
Claims Division, Office of the Commandant, Headquarters, United 
States Coast Guard, forwarded your letter of the same date requesting 
an advance decision as to the right of Norman R. Tingle (100-342) 
MMC, United States Coast Guard, Retired, to retired pay for the 
period he was paid medical expenses by the Bureau of Employees’ 
Compensation. The request for advance decision was assigned No. 
CO-CG-581 by the Department of Defense Military Pay and Allow- 
ance Committee. 

From the information furnished in your letter, it appears that Mr. 
Tingle retired from the United States Coast Guard for physical dis- 
ability on February 1, 1949. He was injured while engaged in the 
performance of his duty as a civilian employee of the Government in 
June 1960, at which time he was receiving retired pay at the rate of 
$195.20 per month as a retired member of the Coast Guard. Medical 
and hospital expenses in the amount of $323.60 incurred in connection 
with his injury have been paid by the Bureau of Employees’ Compen- 
sation. While it appears that he submitted a claim for compensation 
on account of his injury, he later requested that such claim be canceled. 
You say your Chief Counsel ruled that such medical expenses should 
be considered compensation and that as a result Mr. Tingle was over- 
paid retired pay. Since Mr. Tingle has questioned that ruling and 
has requested delay in withholding any of his retired pay pending 
further investigation, you request decision on the following questions : 

(a) Is the $323.60 paid by the Bureau of Employees’ Compensation for medical 
expenses for Mr. Tingle to be considered disability compensation even though it 
was not paid directly to Mr. Tingle? 

(b) If the answer to (a) is in the affirmative am I authorized to continue pay- 
ment of normal retired pay without deduction of retired pay received for the 
period 25 June though 24 July 1960? 

Section 7(a) of the Federal Employees’ Compensation Act of Sep- 
tember 7, 1916, as amended, 5 U.S.C. 757, provides in part as follows: 


(a) As long as the employee is in receipt of compensation under sections 751-— 
756, 757-781, 783-791 and 793 of this title, or, if he has been paid a lump sum in 
commutation of installment payments, until the expiration of the period during 
which such installment payments would have continued, he shall not receive 
from the United States any salary, pay, or remuneration whatsoever except in 
return for services actually performed, and except pensions for service in the 
Army or Navy of the United States: * * * 


Section 40(h) of the 1916 act, as amended, 5 U.S.C. 790(h), pro- 
vides: 


(h) The term “compensation” includes the money allowance payable to an 
employee or his dependents and any other benefits paid out of the compensation 
fund: Provided, however, That this shall not in any way reduce the amount of 
the monthly compensation payable in case of disability or death. 
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The act provides for the payment to the disabled employee during 
the period of his permanent or partial disability of a monthly mone- 
tary compensation and in any case of permanent disability which 
involves solely the loss, or loss of use, of a member or a function of 
the body, or involves disfigurement, basic compensation for such dis- 
ability which, in addition to compensation for any temporary total 
or temporary partial disability, is payable to the disabled employee 
for the period specified in the schedule contained in 5 U.S.C. 755. 

Section 9(a) of the act, as amended, 5 U.S.C. 759(a) provides, in 
part, that: 

(a) For any injury sustained by an employee while in the performance of 

duty, whether or not disability has arisen, the United States shall furnish to 
the employee all services, appliances, and supplies prescribed or recommended 
by duly qualified physicians which, in the opinion of the Secretary, are likely 
to cure or to give relief or to reduce the degree or the period of disability or to 
aid in lessening the amount of the monthly compensation. * * * all such ex- 
penses when authorized or approved by the Secretary shall be paid from the 
employees’ compensation fund. * * * 
Provision is also made in that section for payment of the medical and 
other benefits there authorized, upon a certification by the person and 
in the manner there prescribed, that “the expense was incurred with 
regard to an injury which was accepted by the employing establish- 
ment as probably compensable” under that act. 

It is clear that while the act defines “compensation” as any benefit 
paid out of the compensation fund, it also distinguishes between and 
provides for two kinds of relief to Federal employees for injuries sus- 
tained in the performance of duty, (1) disability compensation or 
payment for injury on the basis of monthly monetary payments or a 
lump sum in commutation thereof and (2) free medical, surgical and 
hospital service necessary for treatment of an injury so sustained. 
The prohibition contained in the quoted portion of 5 U.S.C. 757(a) 
by its own terms relates to a period of time “As long as” the employee 
is “in receipt of” compensation under the act as installment payments 
or a commutation thereof for the period of disability or the “period 
during which such installment payments would have continued.” 
Normally, payments for medical, surgical and hospital services are 
not made to the employee and there is no provision for their payment 
in installments over a period of time which has any relationship to 
the nature and extent of the injury involved. Where the only bene- 
fits paid from the compensation fund are for medical and hospital 
services, there is no basis for determining the period for which the 
payment of dual compensation is barred. Clearly, 5 U.S.C. 757 
refers to type (1) compensation mentioned above. Accordingly, 
question (a) is answered in the negative and question (b) requires 
no answer. 
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[B-146083] 


Civilian Personnel—Training—Transportation of Depend- 
ents and Effects in Lieu of Per Diem—Period in Travel 
Status 


The maximum allowance for the transportation of dependents and household 
effects under section 10 of the Government Employees Trairing Act, 5 U.S.C. 
2309, to a civilian employee whose training at an overseas university will 
include a period of travel away from the university is based on the aggregate 
per diem allowance the employee foregoes to receive the transportation benefits 
for his immediate family and effects, so that the period the employee-trainee 
is in a travel status away from the university and in receipt of per diem may not 
be included to increase the maximum amount payable for the transportation 
expenses of his family and household effects. 


To the Director, National Science Foundation, June 26, 1961: 


On June 7, 1961, you requested our decision concerning the appli- 
cation of section 10 of the Government Employees Training Act, 
Public Law 85-507, 72 Stat. 332, 5 U.S.C. 2309, to the case of 
Dr. Raymond J. Seeger, Assistant Director of the Mathematical, 
Physical, and Engineering Sciences Division of the Foundation. Mr. 
Seeger plans to transport his immediate family and household effects 
to his place of training which will be Oxford, England. However, 
part of his training plan provides that he will travel to other places 
in England and on the continent of Europe. You estimate that he 
will spend approximately 300 days at Oxford and 65 days in a travel 
status away from Oxford, incident to his training assignment. You 
say that for the travel away from Oxford, Dr. Seeger will be allowed 
the full authorized per diem rate for the cities and countries that he 
will visit. 

Under section 10 of the Government Employees Training Act, in 
lieu of payment of per diem to an employee during a period of train- 
ing, the employee may be allowed the cost of transportation of his 
immediate family and household goods and perscnal effects in ac- 
cordance with section 1 of the Administrative Expenses Act of 1946, 
as amended, 5 U.S.C. 1001 note, and Executive Order No. 9805, as 
amended, provided that the total amount allowable for such trans- 
portation and related services is less than the estimated aggregate 
per diem payments for the period of training. The doubt prompting 
your request for decision is stated in your letter as follows: 

In establishing the aggregate per diem figure which will: determine the 
maximum change of station expenses, we are uncertain as to whether we 
should multiply the $13 per diem rate by 300 days (number of days to be 
spent at Oxford) or whether we would multiply by 365 (the total period of 
Dr. Seeger’s training program). If we use the 500 day figure the maximum 
change of station expenses that may be allowed is established at $3,900, 
a, if we use the 365 day figure, the maximum figure is established at 
J Will you please inform us as to which of these two computations is correct. 
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Under section 10 of the Government Employees Training Act the 
cost that an agency may pay for the transportation of dependents and 
household effects incident to an employee’s receiving training at a 
particular location may not exceed the total per diem allowance pay- 
ments the employee otherwise could have received while undergoing 
such training at the location had he not elected to accept in lieu thereof 
the allowance for transportation of his immediate family and house- 
hold effects. That is to say, such cost may not exceed the per diem 
allowance the employee foregoes to receive the transportation benefits 
for his immediate family and effects. 

Since Dr. Seeger’s training plan embraces some 65 days training 
at points away from Oxford—elsewhere in England and on the con- 
tinent of Europe—during which period he will receive the full au- 
thorized per diem rate applicable to the cities and countries which 
he visits regardless of whether his dependents and household effects are 
transported to Oxford, we do not view section 10 as contemplating the 
inclusion of such per diem in determining the maximum amount that 
may be paid for the transportation of his immediate family and 
household effects to Oxford, England. 

Your submission is answered accordingly. 


[B-142690] 


Military Personnel—Quarters Allowance—Confinement in 
Guardhouse, Ete. 


A member of the uniformed services who prior to confinement to a guardhouse 
or brig is assigned Government quarters, which assignment precludes credit of 
basic allowance for quarters pursuant to section 302(b) of the Career Com- 
pensation Act of 1949, 37 U.S.0. 252(b), will be regarded as having the assign- 
ment to Government quarters continued after confinement, there being no expense 
incurred by the member for quarters while in confinement even though he is not 
permitted to occupy his assigned quarters, so that the practice of not crediting 
the quarters allowance during the period the assignment remains in effect will 
not be questioned ; however, in the event the assignment ¢« quarters is terminated, 
payment of the quarters allowance would be authorized. 

A member of the uniformed services without dependents who has been assigned 
bachelor officer quarters, which assignment precludes credit of basic allowance 
for quarters pursuant to section 302(b) of the Career Cor.pensation Act of 1949, 
37 U.S.C. 252(b), when he is confined under arrest or restricted to those same 
quarters may not have the act of confinement alone regarded as terminating the 
assignment to adequate quarters so that denial of credit for quarters allowance 
upon confinement in such case would be proper. 


To the Secretary of Defense, June 27, 1961: 


Reference is made to letter of May 19, 1961, from the Assistant 
Secretary of Defense (Comptroller), requesting decision whether 
members of the uniformed services, without dependents and occupy- 
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ing Government quarters, may be credited with basic allowance for 
quarters for periods of confinement in a guardhouse or brig, when the 
member was not in receipt of basic allowance for quarters immediately 
preceding the date of confinement. Decision is also requested as to 
whether a member, in the same circumstances, may be so credited 
when he is not confined but is merely restrained under arrest or restric- 
tion in bachelor officer quarters. 

The questions, which are discussed and set forth in Committee Ac- 
tion No. 284 of the Department of Defense Military Pay and Allow- 
ance Committee, are as follows: 

1, Would the answers contained in B-142690 dated September 16, 1960, to 
questions 1 through 10 of Committee Action 267, be the same if the member was 
not in receipt of a credit of basic allowance for quarters at the rate prescribed 
for a member without dependents immediately preceding the date of confinement? 

2. An officer without dependents quartered in BOQ (not entitled to BAQ) is 
charged with a violation of the Uniform Code of Military Justice, instead of 
being confined, is restrained in a status of arrest or restriction in lieu of arrest 
in the BOQ under conditions which limit his freedom of ingress and egress. 
To what extent if any would such a situational change affect the answers in 
B-142690? 

The basic conclusion in the decision of September 16, 1960, 40 Comp. 
Gen. 169, was that the service member—being paid 4 basic allowance 
for quarters prior to confinement—was entitled to such allowance 
during the period of confinement described in question 1, because 
“quarters” ordinarily provided for confinement in a guardhouse or 
brig may not be properly regarded as adequate quarters assigned to an 
officer appropriate to his rank within the meaning of section 302 of the 
Career Compensation Act, as amended, 37 U.S.C. 252. As to the 
matter of whether the sleeping accommodations provided in a guard- 
house or brig may be regarded as “any quarters” within the purview 
of paragraph 3 of Executive Order No. 10204, dated January 15, 1951, 
16 F.R. 417, we expressed the belief that the quarters there mentioned 
are quarters which are voluntarily occupied. We said further that a 
member who elects to occupy inadequate quarters should not thereafter 
be permitted to urge their inadequacy as a basis for payment of basic 
allowance for quarters, but, that the same considerations do not apply 
where a member is forced to occupy quarters against his will during 
a period of confinement in a guardhouse or brig. 

The committee discussion of the problem here involved indicates 
that it is a practice of long standing in the services not to credit basic 
allowance for quarters under circumstances of conviction or acquittal 
if the member is quartered in bachelor officer quarters or barracks 
immediately prior to confinement. It is stated that this practice is 
consistent with the theory that the member carries into confinement 
the same entitlement he had just before he went in, and that the serv- 
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ices are also inclined to consider confinement in a guardhouse or brig, 
or any service confinement facility as occupancy of Government 
quarters. It is reported that under normal procedures in the services 
in all cases in which a member without dependents is paid a basic 
allowance for quarters, Government quarters are either not maintained 
or are unavailable; that the fact of nonassignment is certified by the 
command involved; and that in the absence of such appropriate 
substantiation under the regulations basic allowance for quarters 
would not be properly payable. It is reported further that upon the 
removal of the member without dependents from bachelor officer 
quarters or barracks to the confinement facility, the above certification 
is not made. Such withholding of certification also is stated to be 
consistent with the theory that the member carries into confinement 
the same entitlement he had just before he went in and that the 
member, although in different quarters, continues to occupy Govern- 
ment quarters. 

Section 302(b) of the Career Compensation Act of 1949, as amended, 
87 U.S.C. 252(b), provides that except as otherwise provided by 
law no basic allowance for quarters shall accrue to members of the 
uniformed services assigned to Government quarters or housing 
facilities under the jurisdiction of the uniformed services, appropriate 
to their rank, grade or rating and adequate for themselves and de- 
pendents if with dependents. A member without dependents who 
was living in assigned Government quarters prior to the commence- 
ment of his confinement in a guardhouse or brig was not entitled to a 
basic allowance for quarters, because of the fact of such assignment. 
It is our view that unless such assignment actually is terminated prior 
to or during the period of confinement, the allowance is not properly 
payable during that period. While he is not permitted to occupy his 
assigned quarters while so confined, he will incur no expenses for 
quarters during that period. In such circumstances, and in the 
absence of an authoritative court decision to the contrary, payment of 
the allowance appears to be of such doubtful validity that we will not 
question the administrative practice of not crediting the allowance, 
insofar as such practice relates to the period the assignment remains in 
effect. In the event the assignment to quarters is terminated, payment 
of basic allowance for quarters would be authorized. 

The same considerations appear to be involved in question 2. Not 
only was there an assignment of adequate Government quarters, but 
the member continued to occupy such quarters during the period in- 
volved. While, in the decision of September 16, 1960, we viewed the 
lack of freedom of use and of ingress and egress as an important 
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factor in determining whether a confinement facility such as a guard- 
house could be regarded as adequate Government quarters, the same 
reasoning may not be applied here since the quarters occupied were 
assigned as, and actually were, adequate Government quarters prior 
to the period of confinement. The act of confinement did not termi- 
nate the assignment in any way and the fact of confinement alone 
furnishes no basis for the payment of a basic allowance for quarters. 
Your questions are answered accordingly. 
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ABSENCES 
(See Leaves of Absence) 


ADMINISTRATIVE 
DETERMINATIONS 
Conclusivenese—military record correc- 
tions—the provisions of 10 U.S.C. 1552(a), 
which make a correction of military rec- 
ords fina] and conclusive on al) officers of 
U.S., except when procured by fraud, go 
only so far as to make facts, as set out in 
the corrected record, fina] and conclusive, 
and nothing in those provisions or in 10 
U.8.C. 1552(c), which provide that ac- 
ceptance of military records correction 
settlement shall fully satisfy the claim 
concerned, may be construed to make an 
overpayment based on such corrected facts 
binding upon Govt., nor is there any other 
provision which would exempt payments 
based on correction of records from usual 
rule under which Govt. may recover er- 
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AGENTS 


Government 
Government liability for acts beyond au- 
thority—since U.S. has power to act only 
through its agents whose authority and 
manner in which authority is exercised 
is prescribed and limited by statute, 
regulation, and administrative and ju- 
dicial determination, to make Govt. 
Mable under canceled invalid contract 
for uncompleted and undelivered work 
for which Govt. did not receive any 
benefit would, in effect, permit such 
agcots to obligate U.S. in airect contra- 
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Government liability for negligent or er- 
roneous acts—a bidder who was awarded 
textile contract on basis of substitute 
material and who alleges lack of knowl- 
edge that contracting officer did not have 
authority to contract for material de- 
viating from specifications cannot avoid 
consequences of limitations on authority 
of officer under rule that persons enter- 
ing into agreements with Covt. take 
1isk of accurately ascertaining that agent 
is acting within scope of his authority... 


AGRICULTURE DEPARTMENT 


Authority to compromise, ete.—Farmere 
Home Administration loan debte—in 
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absence of any indication that broad au- 
thority conferred on the Sec. of Agriculture 
to compromise claims incident to Farm- 
ers’ Home Administration programs under 
sec. 41(g) (2), Bankhead-Jones Farm Ten- 
ant Act, 7 U.S.C. 1015(g) (2), is restricted 
by sec. 41(g)(3)(B) of act, which author- 
izes release of personal lability of borrow- 
ers, whose farms have been acquired by 
Secretary by deed in lieu of foreclosure in 
satisfaction of an unsecured indebtedness, 
the compromise authority may be used for 
acceptance of an agreement by which 
borrower conveys farm to U.S. in satis- 
faction of both secured and unsecured 
debts where value of the farm is in excess 
of secured indebtedness but less than the 
combined outstanding balance of secured 
and unsecured debt, and the other condi- 
tions in sec. 41(g)(1), (2) and (4) of the act 


Commodity Credit Corporation. 
modity Credit Corporation) 

Foreign trade and assistance programs— 
interest—interest on foreign currencies 
deposited in foreign banks, which is earned 
between time Dept. of Agriculture ad- 
vances cash to agricultural cooperatives 
pursuant to sec. 104, Agricultural Trade 
Development and Assistance Act of 1954, 
7 U.S.C. 1704, and the time cooperators 
actually use advances, may be considered 
as receipts for benefit of U.S. which, under 
sec. 3617, R.S., 31 U.S.C. 484, must be 
deposited in Treasury to credit of Miscel- 
laneous Receipts and may not be used for 
sec. 104(a) purposes; however, for simpli- 
fication of administration, a clause may be 
included in agreements to permit coopera- 
tives to use interest, provided that, pur- 
suant to special foreign currency provisions 
in Dept. of Agriculture and Farm Credit 
Appropriation Act, 1961, 74 Stat. 232, an 
equivalent amount is purchased with 
dollars and unused interest ts deposited to 
foreign currency account.............-... 


Soil bank 


Contract amendment—although Sec. of Ag- 
rieulture bas contract modification au- 
thority under sec. 110(b) of Soil Bank 
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(See Com- 
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Continued 
Soil bank—Continued 
Act, 7 U.8.0. 1834(b), such authority 
has no application to contracts or parts of 
contracts which have been terminated; 
therefore, soil conservation contracts 
which were terminated when producer 
died or lost control of farm as result of 
eminent domain proceedings, pursuant 
to regulations incorporated in contract, 
may not be regarded as subsequently 
amended or modified by issuance of an 
amended regulation to provide payments 
not required under the contract or part of 
the contract which was terminated..... 
Regulation amendment—an amendment 
to conservation reserve regulations is- 
sued under authority of Soil Bank Act to 
apply to contracts of producers who died 
or lost contro) of acreage as result of emi- 
nent domain proceedings before date of 
issuance would be to give retroactive ef- 
fect to the amendment of existing regula- 
tions and would be in contravention of 
the rule that once valid regulations are 
issued the rights become fixed and, al- 
though regulations may be amended 
prospectively to increase or decrease 
those rights, they may not be amended 
SOWPORS VEY .ncccocscnccececconecusccece 
Violation, refunds, ete.—an interpretation 
under sec. 107(a)(6)(A), Soil Bank Act, 
7 U.8.C, 1831(a), which would limit for- 
feiture or refund amounts in case of vio- 
Jation of soil bank agreements covering 
more than one tract of land, to those 
tracts remaining under contract at time 
of violation and in the case of agreements 
under which producer has sold part of 
land, to land remaining under producer's 
contro] at time of violation, would be in 
accord with sec. 107(a)(6)(A) of the act 
which has reference to land under oon- 
tract at time of violation of contract, and 
in both cases original contracts would be 
regarded as having been modified either 
by expiration of period with respect to 
one of the tracts or by sale. 


AIRCRAFT 


Free or reduced rates to Government—jet 
surchargee—the surcharge imposed by air 
carriers for transportation of passengers 
on first-class flights by jet aircraft, even 
though cited in tariffs as local charge and 
listed separately from fare, is to be regarded 
as part of first-class fare; therefore, in com- 
putation of reduced fare discount offered 
by air carriers to the military agencies for 
air passenger services prior to July 1, 1960, 
when Supplement 1 to Joint Military Air 
Transportation Agreement No. 6, specifi- 
cally excluded jet surcharges from military 
discount provisions, such jet surcharges 
are to be included with fare subject to 
discount 
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ALASKA 


Stateheod—transportation of remains of em- 
ployee—in absence of express provision 
in either sec. 1 or 7 of Admin. Expenses Act 
of 1946, 5 U.8.0. 73 b-1 and b-3, for trans- 
portation of the remains of employee per- 
forming duty outside continental U.8., the 
act of July 8, 1940, 5 U.8.0. 108a, which was 
in existence at time of enactment of Admin. 
Expenses Act of 1946 and which specifically 
provides for transportation at Govt. ex- 
pense of the remains of deceased employees 
who die while on duty in a Territory or 
possession of U.8. or in a foreign country, 
must be regarded as exclusive authority 
for transportation of remains; therefore, the 
authority in sec. 1 or 7 of the 1946 act will 
be considered to be applicable to living 
individuals and may not be used as author- 
ity for transportation of the remains of 
employees who die while stationed in 
Alaska or Hawaii 


ALIENS 


Employment—oath requirement—alien scien- 
tists who are lawfully appointed to de- 
partmental service under delegated author- 
ity by subordinate officials of department 
are not regarded as officers of U.S, in con- 
stitutional sense to be required to take 
oath specified for such officers in sec. 1757, 
R.8.,5U.8.C, 16, and, therefore, such alien 
scientists may be paid compensation for 
service notwithstanding that oath has not 
been taken; however, the secretary of de- 
partment may by regulation require such 
oath as he deems necessary and appropri- 


ANNUAL LEAVE 


(See Leaves of Absence, annual) 


APPOINTMENTS 


Delegated authority—alien scientists who are 
lawfully appointed to departmental serv- 
ice under delegated authority by sub- 
ordinate officials of department are not 
regarded as officers of U.S, in constitutional 
sense to be required to take oath specified 
for such officers in sec. 1757, R.S., 5 U.8.0. 
16, and, therefore, such alien scientists may 
be paid compensation for service notwith- 
standing that oath has not been taken; 
however, the secretary of department may 
by regulation require such oath as he 
deems necessary and appropriate......... 

Presidential—ieave—lump-sum payments, 
(See Leaves of Absence, lump-sum pay- 
ments, Presidential appointments, current 
leave at time of appointment) 


APPROPRIATIONS 


Augmentation—foreign currency interest— 
interest on foreign eurrencies deposited in 
foreign banks, which is earned between 
time Dept. of Agriculture advances cash to 
agricultural cooperatives pursuant to see. 
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APPROPRIATIONS—Continued 


104, Agricultural Trade Development and 
Assistance Act of 1954, 7 U.S.C. 1704, and 
the time cooperators actually used ad- 
vances, may be considered as receipts for 
benefit of U.S. which, under sec. 3617, R.S., 
31 U.S.C, 484, must be deposited in Treas- 
ury to credit of Miscellaneous Receipts and 
may not be used for sec. 104(a) purposes; 
however, for simplification of administra- 
tion, a clause may be included in agree- 
ments to permit cooperatives to use 
interest, provided that, pursuant to special 
foreign currency provisions in Dept. of 
Agriculture and Farm Credit Appropria- 
tion Act, 1961, 74 Stat. 232, an equivalent 
amount is purchased with dollars and 
unused interest is deposited to forcign 


Interior Department—Continued 
Research project determination—although 
record regarding use of foam generating 
equipment, which was lost while on loan 
to extinguish fire in privately owned 
coal mine, does not unequivocally es- 
tablish that main purpose of operation 
was research and experiment in mine 
fires to permit use of Federal funds to re- 
imburse owner of equipment for its loss 
and to overcome restriction against ex- 
penditure of Federal funds for privately 
owned mines in sec. 4(b), act of Aug. 31, 
1954, 30 U.S.C. 554(b), in view of repre- 
sentations that research with foam 
equipment was being carried on at 
time of fire and that there were emer- 


CUTIE CINE. dnciteceenenenanitinnneie 81 gent conditions, no objection will be 
Availability—research projecte—Interior De- made to payment from 1960 Interior 
partment. (See Appropriations, Interior Dept., Bureau of Mines, appropria- 
Department, research project determina- tions for safety for loss of equipment, 
tion) provided that payment will not exceed 
Defense Department—legal training pro- ergs tbat igen 
hibition, (See Officers and Employees, wiles <. Lil, Veo Lhe ne) Loree k ab 443 
training, legal training proiibition) Limitations 
Denial or failure to appropriate—effect on Administrative expenses—even though 
prior no-year, ete., appropriations—un- appraisers’ and inspectors’ fees paid by 
obligated balances from 1959 no-year ap- mortgagees processing home mortgage 
propriation available for acquisition of insurance applications under Certified 
aircraft which have been merged with Agency Program of Federal Hvusing 
other no-year funds, including those in Admin. are matters between mortgagee, 
subsequent appropriation act in which mortgagor, and appraisers and inspec- 
Congress denied agency’s request to ex- tors, and FHA {1s not involved, there 
pend funds made available for aircraft being no refund of FHA fee, such fees 
acquisition, are not restricted or limited by must be regarded as nonadministrative 
subsequent denial of funds in absence of expenses to be charged against Hmitation 
express or clearly implied restriction or in title II, Independent Offices Appro- 
limitation on prior funds and, therefore, priation Act, 1961, 74 Stat. 425, and, in 
the unexpended balances may be used by view of congressional intent that actual 
agency in 1961 for purchase of airplane, fees be charged to the limitation, a charge 
provided original ceiling on number of air- based on estimated costs may not be 
craft specified in 1959 appropriation is not Qe kctiieatisidsecsasececacaus ao im 
exceeded - ...........--.---2--------2--208 694 Books, ete. (See Books and Periodicals, 
Interior Department—mining claim work for purchase limitation) 
other agencies—work pérformed by Dept. Legal training prohibition. (See Officers 
of Interior for other Govt. agencies in con- and Employees, training, legal training 
nection with acquisition or elimination of prohibition) 
outstanding unpatented mining claims Procurements in economic distress, ete.. 
on lands in public domain to be withdrawn areas—the prohibition in sec. 523 of 
for use of other Govt. agencies is not a Dept. of Defense Appropriation Act, 
normal function of Department for which 1961, 74 rm an a 
appropr’ 'unds for payment of price 
tands are requested by, or appreprinted to, differentials on contracts made for pur- 
so as to preclade transfer of other agency pose of relieving economic dislocations, 
funds toreimburse Dept. of Interior for such precludes expenditure by military estab- 
work; therefore, agency funds may be used lishment of appropriated funds under 
to reimburse Department for work in de- any contract awarded on basis of labor 
termining validity or invalidity of un- surplus area situation at price in excess 
patented mining claims on public domain of lowest obtainable price on unrestricted 
land, however costs of conducting hearing solicitation of bids or proposals. ......... 489 
and rendering decisions are not for reim- No-year—subsequent act effect—unobligated 
bursement since hearing and decision func- balances from 1059 no-year appropriation 
tions are properly responsibility of Dept. available for acquisition of aircraft which 
ee iicesndatentacnnctadsen puceearad 369 


have been merged with other no-year 
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APPROPRIATIONS— Continued 
funds, including those in subsequent ap- 
propriation act in which Congress denied 
ageney’s request to expend funds made 
available for aircraft acquisition, are not 
restricted or limited by subsequent denial 
of funds in absence of express or clearly 
implied restriction or limitation on prior 
funds and, therefore, the unexpended 
balances may be used by agency in 1961 
for purchase of airplane, provided original 
ceiling on number of aircraft specified in 
1959 appropriation is not exceeded .._....-. 
Obligation—Section 1311, Supplemental Ap- 
propriation Act, 1955—contracts—notice of 
award effect—the inadvertent maliing of 
notice of award of contract to wrong bidder 
on last day of fiscal year did not impose 
any lability on either Govt. or intended 
contractor prior to expiration of avail- 
ability of fiscal year appropriation; there- 
fore, inasmuch as notice of award to suc- 
cessful bidder was not mailed until first 
day of new fiscal year, there was no valid 
and binding agreement between parties 
prior to new fiscal year within meaning 
of sec. 1311, Supplemental Appropriation 
Act, 1955, 31 U.S.C. 200, to constitute a 
valid obligation of preceding fiscal year 


SPDR Rinne iicckncncs~ascccesnes 
Permanent indefinite for judgments 


Judgments against employees—tiability— 
although Internal Revenue Service ap- 
propriation for salaries and expenses is 
not available for payment of civil Judg- 
ments rendered against two employees 
for an offense in handling certain income 
tax litigation in absence of specific 
authority, the permanent appropriation 
for payment of judgments rendered 
against U.S., established under 31 U.S.C. 
724, may be used for payment of the 
judgments and, even though judg- 
ments were rendered against employees 
and not against U.S., under statutory 
authority in 26 U.S.C. 7423(2) for as- 
sumption of liability by Govt. and for 
payment of such judgments, they may 
be considered as a judgment obligation 
Se Gisecrhsdebanisebninenexkenenschee 

Limitation 
Several judgments in one case 

A judgment against U.S. which was 
awarded to one individual in court 
action in which numerous persons 
were joined as plaintiffs and which 
was In excess of $100,000 limitation in 
sec. 1302, Supplemental Appropria- 
tion Act, 1957, 31 U.S.C. 724a, which 
establishes a permanent appropria- 
tion for payment of judgments not 
in excess of $100,000 in any one case, 
is a judgment which must be pre- 
sented to Congress for a specific 
appropriation; however, individual 
judgments in amounts less than 
$100,000 involved in the same court 
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Permanent indefinite for judgments— Con. 
Limitation—Continued 


Several Judgments in one case—Con. 
action may be paid from permanont 
appropriation for judgments. ...... 

The $100,000 limitation on payments 
from permanent appropriation for 
judgments against U.S. in sec. 1302, 
Supplemental Appropriation Act, 
1957, 31 U.S.C. 724a, refers to judg- 
ment in excess of $100,000 awarded 
either to a single plaintiff or to two or 
more plaintiffs jointly, and does not 
preclude payment of individual 
judgments involved in court actions 
in which several persons are joined 
as plaintiffs so long as individual 
judgment awarded each plaintiff 
is not in excess of $100,000 limitation . 


Reimbursement — contract payment — al- 
though excess costs recovered from a 
defaulting contractor or his surety under 
Capehart housing construction contract, 
which is subject to maximum cost Iimi- 
tation in sec. 505 of act of Sept. 28, 19651, 
12 U.S.O. 17481, may not be used to reim- 
burse the appropriation obligated for the 
project, such excess costs need not be 
considered in computation of the statutory 
maximum cost limitation and when an 
administrative determination is made 
that surety is Hable on account of con- 
tractor’s failure to perform for at least 
all the costs in excess of the limitation, 
there would be no objection to contract- 
ing agency exercising an option for com- 
pletion of the second phase of work under 
the reprocurement contract.............-. 


Specific vo. general—general rule—emer- 
gency funds for repair or reduction of 
Federal-aid highways, including inter- 
state system highways, which are damaged 
as result of floods, hurricanes, tidal waves, 
and other catastrophes provided under 
23 U.S.C. 125, are available for emergency 
repair or reconstruction of such roads to 
exclusion of other funds; therefore, use of 
funds authorized for construction of inter- 
state highway system under 23 U.S.C. 
120(e) to reconstruct portion of completed 
Federal-aid highway, which was subse- 
quently damaged by flood, is not author- 
ized, and there is no basis for considering 
a@ two-lane highway project completed 
and accepted two years prior to flood as 
project under construction on basis that 
it was a stage project incident to an over- 
all plan for four-lane highway to permit 
use of general Federal-aid highway moneys 
which are available for repair or damages 
and increased construction costs of projects 
under construction. ........cccccecesccece 

Unobligated balances—recoveries from no- 
year, etc., appropriations—funds recovered 
by an agency in subsequent fiscal year as 
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APPROPRIATIONS—Continued Page | ATOMIC ENERGY COMMISSION— Page 
@ result of cost reductions and other ad- Continued 
justments in contracts, which had been Employees— Continued 
originally charged to a no-year appropria- Other than classified positions—Con. 
tion, are to be treated as unobligated classification act rates in positions at 
balances available for expenditure in same same places outside continental U.S.; 
manner and for same purposes as other therefore, such employees holding 
funds from no-year appropriation... .....-. 694 positions corresponding to classifica- 


tion act positions may be paid addi- 
tional compensation based on living 
costs in an amount not in excess of 
that payable if positions had not been 
removed from scope of Classification 
Ri iiicindsuntdecuns pectin sedate aden 628 
The Atomic Energy Comm. in exercise 
of its general authority under sec. 
16ld, Atomic Energy Act of 1954, 42 
U.S.C. 2201(d), for fixing compensa- 
tion of employees without regard to 
Classification Act of 1949 may con- 
tinue to pay additional compensation 
based upon living costs to its em- 


ARCHITECT OF CAPITOL 
Executive regulation compliance—although 
the Office of Architect of the Capitol—a 
part of the Legislative Branch of Govt.— 
in the letting of contracts for construction 
and other work is not required to include 
the mandatory nondiscrimination clause 
provided in E.0. No. 10925, Mar. 6, 1961, 
which was issued pursuant to general 
Executive powers of the President under 
the Constitution rather than pursuant 
to Congressional directive, such nondis- 
crimination clauses may be included in 
contracts executed by Architect of the j ‘a Pete. 28 bl 
Capitol without violating sec. 3709, R.S., rere tak Cena ee ere 
41 U.S.C. 5, which requires contracts to to that paid to employees subject to 
be awarded on basis of the maximum pos- sec. 207, Independent Offices Appro- 


sible competition....................-.--« 592 priation Act, 1949,5 U.S.C. 118h...... 628 
AWARDS 
ARMY DEPARTMENT Suggestions, ete.—private concern to Gov- 


Engineers—rivers and harbors projecte— 
road replacements. (See Roads, Trails 
and Bridges, construction, Federal-aid non-Federal organizations do not come 
highway program, relocation roads built under Government Employees’ Incentive 
by Corps of Engineers, cost) Awards Act, 5 U.S.C. 2121, et seg., which 

ATOMIC ENERGY COMMISSION authorizes awards to be made by Federal 

Emoleyees agencies and by the President; therefore, 

Other then clam ning Son clades queen 
A scientific and technical employee of i” b shane ‘ e aie - 
Atomic Energy Comm. stationed in par he Saami ae = reo 
Puerto Rico whose compensation, by ane eh — — ae: " y 
reason of scientific and technical des- ee 


ernment employees—erpense reimburse- 
ment—cash or honorary awards by 


ignation, is excepted from requirement Awards Act to be paid by Govt.......... 78 
that salary be fixed at a rate not in BIDDERS 

excess of rate payable under Classifi- Qualifications 

cation Act for equivalent position may Administrative determinatione—the fact 


continue to be paid additional com- 
pensation based upon living costs 
since amount when added to basic 
rate does not exceed aggregate limita- 
tion placed on scientific and technical 
positions by Commission. ............ 
The limitation on Atomic Energy 
Comm. in connection with authority 
to fix compensation of employees 
without regard to Classification Act 
of 1949, that rates fixed for positions 
shall not exceed rates for positions of 
equivalent difficulty or responsibility 
under Classification Act, may be con- 
strued merely as a restriction which 
precludes payment of aggregate com- 
pensation—basic compensation plus 
additional compensation based upon 
living costs—in amount which exceeds 
combined amount that would have 
been payable to such employees had 
they been employed at corresponding 


596896 O-62—48 


bidder—who, together with its subsidi- 
ary, is determined to be capable of pro- 
ducing item in accordance with specifica- 
tions—intends to obtain component from 
source other than its subsidiary is not 
basis for questioning correctness of ad- 
ministrative determination nor is there 
additional responsibility imposed on 
contracting agency to evaluate capabili- 
ty of alternate sources of supply which 
bidder is not obligated to use under 
terms of its contract; therefore, in ab- 
sence of evidence that bidder does not 
possess such capability, determination 
that bidder is responsible bidder is prop- 


Experience 
Administrative determination—exper!- 
ence qualifications specifically stated 
in invitation for procurement of water 
purification equipment by military 
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BIDDERS—Continued 
Qualifications— Continued 
Experience— Continued 
department are matters of responsi- 
bility included in definition of ‘capac 
ity” in sec. 1-705.6(a), ASPR, which 
refers to statutory authority of Small 
Business Admin. to certify compe- 
tency of small business concerns, and 
inclusion in invitation of specific ex- 
perience requirements cannot defeat 
statutory authority vested in the SBA 
to make determinations of capacity 
and credit of bidders; therefore, de- 
termination of experience qualifica- 
tions of several small business concerns 
submitting bids for water purification 
equipment must be referred to SBA-. 
Propriety 

In absence of any indication in invita- 
tion for furnishing hydraulic tur- 
bines of conventional design and 
size on four projects that bidders who 
had not previously furnished such 
turbines would not be considered for 
award on more than one contract, 
the establishment of such a basis for 
determining responsibility of bidders 

is not regarded as a reasonable one... 

In absence of any restriction in invita- 
tion which would preclude prime 
contractor from subcontracting per- 
centage of work or requirement that 
prime contractor or possible sub- 
contractors have experience in 
furnishing same equipment to procur- 

ing agency, the rejection of low bid 
because bidder, who was presently 
performing under another similar 
contract with procuring agency, 
proposed to subcontract 47% of work 

to same subcontractor or to another 
inexperienced firm is not founded on 
reasonable basis since it overlooks 
fact that contract is with prime con- 
tractor not the 47% subcontractor 
and that subcontractor might not 
necessarily be the same under both 
racist ndacktdismicdsonscse 
Small business. (See Contracts, awards, 

smal! business concerns) 


BIDS 


Alternative 
Absence of provision for in invitation 
A cash discount offer when the invitation 
for supplying certain items for a mili- 
tary installation does not contain any 
provision for consideration of discounts 
is not an alternate bid nor a variance 
from the requirements and is properly 
for consideration in the evaluation of 
the bids; the fact that, under sec. 
2-407.3, Armed Services Procurement 
Regulation, a determinestion as to the 
minimum period for prompt payment 
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Alternative—Continued 


Page 


Absence of provision for in invitation—Con. 


discount is required prior to the issu- 
ance of an invitation does not preclude 
consideration of prompt payment dis- 
count bid, but is merely recognition of 
the practice of bidders furnishing 
supplies to offer discounts for prompt 
So nr nianwericsginnsaiow 
An offer of a price reduction in event of 
an award ofa specified number of items 
of work submitted by a bidder in re- 
sponse to invitation which did not 
contain any provision for alternate 
bids, but which specified that Govt. 
reserved the right to make a single 
award for all items of work, is not con- 
sidered an alternate bid so as to pre- 
clude consideration oi such a bid for 
Combination bids—under invitation for 
disposal of five vessels, which permits 
submission of alternate bids but provides 
that bidders must not in any way re- 
strict Govt’s. acceptance of “any indl- 
vidual bid or combination of bids which 
will be in Govt’s, interest,” bidders may 
submit more than one bid, and alternate 
bids may be combination bids on various 
groups of vessels so long as there is no 
restriction on Govt’s. right to accept any 
combination of bids, which right in- 
cludes acceptance of combination of any 
alternate bid with any bids or bids by 
another bidder or bidders; therefore, 
rejection of bidder’s first choice for all 
five vessels and acceptance of bidder’s 
alternate second choice bid for four ves- 
sels after acceptance of another bidder’s 
higher individual bid for one of vessels 
were proper awards consistent with 
CURRED OF GUE oo daccdccccccsacuce 
Bid shopping—the requirement of formal ad- 
vertising, that specifications be drawn so 
as to afford bidders an opportunity to com- 
pete on common basis to meet needs of 
Govt., cannot be extended to prohibit 
bidder from offering articles from either of 
two manufacturers, both of whom met 
specifications, on basis that contractor 
might be afforded an opportunity to “bid 
UE lictisewibnabbinudesakteksetese 
Competitive system 
Two-step, etc., procurements 
Duration, etc., for consideration 
Under a two-step procurement which 
required bidders to furnish proposals 
complying with technical specifica- 
cations and provided further that 
only marginal proposals would be 
permitted to be brought up to ao 
ceptable standards, a bidder whose 
technical proposal was unacceptable 
for material deficiencies may not be 
considered as having been im- 
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BIDS—Continued 
Competitive system— Continued 
Two-step, etc., procurements—Con. 
Duration, etc., for consideration—Con. 


Page | BIDS—Continued Page 
Competitive system— Continued 
Two-step, etc., procurements—Con. 
Propriety—Continued 


properly denied opportunity to 
present additional data to bring 
materially deficient proposal up to 
required standards so as to be fur- 
ished invitation under second step 


ment officers are vested with reason- 
able degree of discretion to determine 
extent of competition and are re- 
sponsible for determining conform- 
ance of technical proposals to 


CCCI a cincticicwcticsunicne 35 Govt’s. requirements_.............. 35 
Under a two-step procurement for An administrative determination to 
highly specialized equipment which use @ two-step procurement pro- 
required bidders to furnish sufficient cedure because of the insufficiency 
data to enable procurement agency of technical data to meet require- 
to determine precisely what equip- ments of a single-step advertised 
ment was being offered and that procurement is a matter for the pro 
equipment met Govt. requirements, curement officers, who are better 
bidder who had designed and manu- qualified to review and determine 
factured prototype model under the qualitative requirements of the 
prior specification, but who did not agency, and a determination which 
submit sufficient data for determina- is supported by the facts wil! not be 
tion that proposal met the new Qi ncstidctctadenncinee 514 
engineering requirements, was not In a two-step procurement involving a 
improperly denied opportunity to request for submission of technical 
correct material deficiencies im pro- proposals as the first phase and an 
posal, the procurement agency invitation to bid as the second step, 
having right to reasonably circum- the submission of an seceptable 
scribe area of consideration and time technica! proposal is only a condition 
and to condition consideration upon precedent to the invitation to make 
technica! data submitted unless only an offer to supply equipment in the 
marginal deficiencies were noted in second step and the offer made in the 
which event correction was per- bid which culminates in the contract 
SR eintt Aisiincnatidcaedeununanens 40 fixes the liability of contractor with 
An allegation that under a two-step respect to performance and conform- 
procurement free and open competi- ability requirements...............- 514 
tion is eliminated when bidders Under a two-step procurement involv- 
must conform to technical proposal ing a request for submission of 
submitted during the first phase and technical proposals as the first phase 
are precluded from basing bid prices and an invitation as the second 
on cheaper components that may phase, an allegation that the invita- 
become available after submission tion represented a change from the 
of the technical proposals may not original requirement, in that the 
be accepted since all bidders were purpose of the first step was to allow 
free to select any components that the procurement personne} to deter- 
would meet minimum requirements mine whether the bidder understood 
of the specifications and the time the specifications, may not be 
interval between the two steps being sustained in view of the provision in 
the same for all bidders, no bidder invitation advising bidders that the 
was placed in a prejudicial position purpose of the first phase was to per- 
with respect to bid prices........... 514 mit the Govt. to determine the ac- 
Propriety ceptability of the product offered by 
A two-step procurement under which GES divialtcbncccicacadekccdus 614 


bidders, after being furnished per- 
formance specification, are requested 
to submit technical proposals, with- 


Discarding all bids 
Readvertisement justification 
Readvertisement of procurement involv- 


out prices, then, after proposals are 
evaluated for acceptability, those 
bidders who qualified are invited to 
bid under normal advertising pro- 
cedures on invitation which includes 
requirement for compliance with 
technical proposal is not restrictive 
of competition, even though some 
bidders are disqualified at first stage 
because their technical proposals 
are materially deficient, since procure- 


ing qualified product list item on 
revised specifications which relaxed 
certain testing requirements for prod- 
uct after administrative determination 
that one of bidder’s products had been 
permitted to qualify on basis of less 
exacting testing methods than those 
prescribed in invitation is proper 
administrative action and, even though 
there was disclosure of prices, readver- 
tisement of procurement is less unde- 
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BIDS—Continued 
Discarding all bids—Continued 
Readvertisement justification—Con. 


sirable than acceptance of low bid on 
basis on which other bidder who met 
specifications had no opportunity to 
bid or acceptance of higher bid despite 
qualification approval of low bidder's 


Where a low bidder, as well as all other 
bidders on a reclamation project, was 
bidding with full knowledge of an error 
by Govt. in underestimating the 
quantity of one of the items in the invi- 
tation, acceptance of the low bid, 
which was low even if an evaluation 
was made on basis of the correct quan- 
tity, would have been proper and pref- 
erable to an award on the readvertise- 
ment which resulted in considerably 
higher prices; therefore, since the low 
bidder has indicated a willingness to 
accept an award at unit prices quoted 
in the first bid, negotiation on such 
basis would be justified and should be 
itd dinbdinsinasiocinees 

A typographical error in numerical 
reference to warranty paragraph in 
invitation—reference to par. 3 instead 
of 23—which error did not cause sub- 
mission of nonresponsive bids nor 
mislead either of the two bidders, 
although one of the bidders substituted 
own commercial warranty for the war- 
ranty in invitation thereby rendering 
his bid nonresponsive, does not justify 
rejection of all bids after opening and 
readvertisement of the procurement; 
therefore, the subsequent invitation 
should be canceled and award made to 
low responsive bidder under the 
wiginal invitation... .................... 


Reinstatement—bidders acceptance of 


changes—where a low bidder, as well as 
all other bidders on a reclamation proj- 
ect, was bidding with full knowledge of 
an error by Govt. in underestimating 
the quantity of one of the items in the 
invitation, acceptance of the low bid, 
which was low even if an evaluation was 
made on basis of the correct quantity, 
would have been proper and preferable 
to an award on the readvertisement 
which resulted in considerably higher 
prices; therefore, since the low bidder has 
indicated a willingness to accept an 
award at unit prices quoted in the first 
bid, negotiation on such basis would be 
justified and should be undertaken. ..-. 


Specification revision—deletion, after bids 


are opened, of one unit from specifica- 
tions for construction of Capehart bous- 
ing project because such unit would bein 
excess of unit ceiling limitation imposed 
by statute enacted subsequent to bid 
opening (sec. 507(c) of act of June 8, 1960, 
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Discarding all bids—Continued 
which amended sec. 803(b)(3)(B), 
National Housing Act, 12 U.8.O, 
1748b(b)(3)(B)), and reduction from 
each lump-sum bid of an amount based 
on estimated replacement cost of over- 
ceiling unit, which reduction represents 
only small portion of entire cost and 
would not change relative position of 
bidders, would not violate competitive 
bid system, and award under changed 
specifications would be in best interest 


Evaluation 
Delivery provisions 
Although an award to a bidder who, 
after submission of high bid to furnish 
item on f.o.b. basis, shipment under 
Govt. bill of lading, was permitted to 
become the low bidder on basis of 
shipping weight advice calculated to 
make his bid, when adjusted to reflect 
the cost of transportation, the low bid, 
price and other factors considered, was 
improper since contractor has com- 
pleted for delivery some of the units, 
the interests of contractor and Govt. 
require acceptance of those units and 
cancellation of contract for remaining 


An invitation which did not require 
bidders to state guaranteed shipping 
weights for item furnished on f.o.b. 
basis, shipment under Govt. bill of 
lading, nor establish liability for addi- 
tional transportation costs in case of 
variation between guaranteed and 
actual weights, does not provide basis 
for equitable bid evaluation andenables 
higher bidder to obtain an advantage 
over the otherwise low bidder by 
being permitted to vary its proposal 
after bid opening and, therefore, the 
invitation is legally defective -_....... 

A low bidder who, in response to an in- 
vitation requiring bid evaluation on 
basis of total cost to Govt. at destina- 
tion, quotes price f.0.b. bidder’s desig- 
nated shipping point and further speci- 
fies that quoted price is firm and is a 
zone price for delivery in the U.S. has 
submitted an ambiguous bid involv- 
ing directly conflicting delivery pro- 
visions which would not justify accept- 
ance by Govt. on basis of the most 
advantageous price and, in view of 
the two possible meanings o’ the terms 
of the bid, the bidder may not be al- 
lowed to explain the meaning when 
such action would prejudice other bid- 
ders or affect responsiveness of bid_. 

While the selection of a low bidder on 
the basis of unguaranteed weights 
under an invitation which provides for 
evaluation on basis of price, plus cost 
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BIDS—Continued 


Evaluation—Continued 

Delivery provisions—Continued 
of transportation f.o.b. destination, 
but did not provide for guaranteed 
gross shipping weight would ordinarily 
be improper where actual weights will 
not affect the relative standing of the 
low bidders, such procedure is not im- 


Discount provisions—absence of provi- 
sion for in invitation—a cash discount 
offer when the invitation for supplying 
certain items for a military installation 
does not contain any provision for con- 
sideration of discounts is not an alternate 
bid nor a variance from the require- 
ments and is properly for consideration 
in evaluation of the bids; the fact that, 
under sec. 2-407.3, Armed Services Pro- 
curement Regulation, a determination as 
to the minimum period for prompt pay- 
ment discount is required prior to the 
issuance of an invitation does not pre- 
clude consideration of prompt payment 
discount bid, but is merely recognition 
of the practice of bidders furnishing sup- 
plies to offer discounts for prompt pay- 


Government equipment—under invitation 
which contained Govt. property clause 
and Govt.-furnished special tooling 
provision—the property clause authoriz- 
ing use of Govt. property in bidder’s pos- 
session at rental rates in his facilities con- 
tract and specifying that bids contingent 
upon rent-free use of Govt. property 
would make bids nonresponsive, and 
tooling provision listing Govt. tools to be 
delivered to contractor’s plant—a bidder 
who accompanied bid, indicating use of 
Govt. property, with transmittal letter 
stating that bid prices were quoted on 
basis of continued rent-free use of Govt. 
tools then in his possession has submitted 
bid which contracting officer was justi- 
fied in interpreting as rent-free use of 
Govt. facilities thereby making it non- 
responsive, and to permit bidder to fur- 
nish information after opening to estab- 
lish appropriate rental for Govt. tools 
would be preju:licial to other bidders... 

Price determinable—under an invitation 
which solicited bids on the bases that 
Govt. would purchase the equipment, 
with the contractor maintaining equip- 
ment for a year, or in the alternative that 
the Govt. would lease the equipment for 
8 period of years, whichever alternative 
would be less costly to Govt. over ten- 
year period based on certain mainte- 
nance and operation costs and recurring 
and nonrecurring charges, a bidder who 
submits the only bid on a leased basis 
with the stipulation that Govt. must pay 
the cost of replacing retirement units of 
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BIDS—Continued 
Evaluation—Continued 


property has submitted a bid which 
cannot be evaluated on the basis of all 
costs directly attributable to mainte- 
nance of the equipment for the contract 
period which was the basis for evalua- 
tion of other bids submitted on -Govt.- 
owned equipment basis; therefore, such 
qualified bid was properly rejected as 
nonresponsive to the invitation......... 
Price reductions—an offer of a price reduc- 
tion in event of an award of a specified 
number of items of work submitted by 
a bidder in response to invitation which 
did not contain any provision for alter- 
nate bids, but which specified that 
Govt. reserved the right to make a single 
award for all items of work, is not con- 
sidered an alternate bid so as to preclude 
consideration of such a bid for award... 
Price reduction on partial award—partial 
acceptance of late telegraphic bid modi- 
fication offering price reductions on all 
subitems in a two-item bid for furnish- 
ing clothing to military agency on basis 
of price reduction for subitems for which 
bidder was already successful bidder and 
rejection of that part of telegraphic offer 
which would have displaced another low 
bidder on remaining portion was proper 
under par. 2-305(a), ASPR, which per- 
mits consideration of late telegraphic 
bid modification received from otherwise 
successful bidder which is favorable to 
Govt. and will not prejudice other 
bidders, since bidder by quoting sepa- 
rate prices for subitems under each item 
and by not specifying maximum or 
minimum. quantities submitted divis- 


Separable or aggregate items 
Under invitation for disposal of five 
vessels, which permits submission of 
alternate bids but provides that bid- 
ders must not in any way restrict 
Govt’s. acceptance of “any individual 
bid or combination of bids which will 
be in Govt’s. interest,” bidders may 
submit more than one bid, and alter- 
nate bids may be combination bids on 
various groups of vessels so long as 
there is no restriction on Govt’s. right 
to accept any combination of bids, 
which right includes acceptance of 
combination of any alternate bid 
with bid or bids by another bidder or 
bidders; therefore, rejection of bidder’s 
first choice for all five vessels and ac- 
ceptance of bidder’s alternate second 
choice for four vessels after acceptance 
of another bidder’s higher invidivual 
bid for one of vessels were proper 
awards consistent with terms of in- 
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BIDS— Continued 

Evaluation—Continued 
Separable or aggregate items—Continued 
Under a Capehart housing invitation 
which specifies that bids will be evalu- 
ated by adding alternate items in 
sequence to any and all bids, but when 
the addition of any additive causes 
maximum price limitation to be ex- 
ceeded, such additive will not be 
selected and the items following will 
be added to any and all bids, the eval- 
uation method requires that an ad- 
ditive which causes the limitation to 
be exceeded must be excluded from 
all the bids rather than from only the 
bid containing such additive so that 
an exact comparison of all bids in ac- 
cordance with the method of evalua- 
tion in the invitation may be made 
and that the lowest eligible bidder 
receive the award pursuant to 42 
a: REED ntinbsinitienmenninnnen 
Invitation furnishing requirement—accept- 
ance of low bid, which is responsive to 
origina] invitation but not responsive to 
mandatory requirements in amended 
invitation because amendment was not 
timely received, on basis of amended bid 
received after opening would be prejudi- 
cial to other bidders and, although Govt. 
should make every effort to see that in- 
terested bidders receive timely copies of 
invitations and amendments, failure in a 
particular case does not warrant considera- 
tion of amended bid received after opening 


Bid bond—where evidence independent 
of that of bidder establishes that proper 
bid bond was obtained in time for sub- 
mission with bid but due to inadvertence 
the bond was left, prior to time sched- 
uled for opening, on desk of Govt. official 
in bid opening office and that during 
time prior to discovery of bond bidder 
did not have access to room tn which 
bond was left, such evidence substan- 
tiates that failure to timely submit bond 
was not due to any lack of financial re- 
sponsibility on part of bidder and that 
bidder did not have any election after 
bid results were known to make his bid 
responsive or not so that reasons for rule 
against waiver of bond requirement are 
not present; therefore, in such circum- 
stances, bid may be considered as hav- 
ing been submitted with a bond_....... 

Delivery to other than designated room— 
& provision in invitation designating a 
particular room for receipt of bids should 
be interpreted as notification to bidders 
that they may insure consideration of 
their bids by submitting them to desig- 
nated room within specified time rather 
than as requirement precluding consid- 
eration of bids which are received at any 
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Late—Continued 


other room; therefore, a bidder who in 
accordance with notice in lobby of build- 
ing submits bid to official in bid opening 
room rather than taking it to room des- 
ignated in invitation for receipt of bids 
has not thereby precluded consideration 
of bid under invitation... ............... 


Meter postmarks 


Evidence submitted by low bidder, 
including statements by employees of 
bidder, that its late bid mailed in en- 
velope which bore metered stamp, but 
did not bear post office cancellation 
stamp showing hour and date of actual 
mailing, was mailed in time to meet 
scheduled bid opening date and hour, 
without substantiating evidence by 
post office employees, from personal 
knowledge, that bid envelope was ac- 
tually received for mailing in sufficient 
time to reach its destination, falls short 
of establishing actual time of mailing, 
and, therefore, late bid may not be con- 
EN 


Self-serving statements from a bidder and 


his employees, and a hearsay statement 
from bidder’s prospective supplier, that 
a late bid mailed in an envelope which 
bears postage meter stamp showing date 
of mailing as June 10, 1960—subse- 
quently alleged to have been mailed 
on June 11, 1960—was mailed in suffi- 
cient time to reach contracting office 
prior to bid opening do not constitute 
competent evidence establishing time 
and date of mailing of bid; therefore, the 
late bid should not be considered for 


Modification—acceptance of low bid, 


which is responsive to original invitation 
but not responsive to mandatory re- 
quirements in amended invitation 
because amendment was not timely 
received, on basis of amended bid re- 
ceived after opening would be prejudi- 
cial to other bidders and, although 
Govt. should make every effort to see 
that interested bidders receive timely 
copies of invitations and amendments, 
failure in a particular case does not war- 
rant consideration of amended bid re- 
ceived after opening time............... 


Telegraphic modification 


The “‘normal, usual and foreseeable de- 
lays” which bidders, who transmit 
bids or modifications by telegraph, 
must take into account before late 
bids may be considered on basis of 
having been delayed for abnormal 
period of time by telegraph company 
are those delays which might be ex- 
pected or anticipated in normal rou- 
tine by which telegraph company 
accomplishes delivery; therefore, a 
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BIDS—Continued Page | BIDS—Continued Page 
Late—Continued Mistakes 
Telegraphic modification—Continued For errors after award. (See Contracts, 
telegraphic bid modification which mistakes) 
was transmitted from Newtonville, Correction 


Mass., 40 minutes before bid opening, 
but which was not received in New 
York City bid opening office until 10 
minutes after opening, having taken 
50 minutes in transmission, may not 
be regarded as having been abnormally 


Authority—the fact that bidder quoted a 
price 50 percent higher on alterations 
to an item than base price for item and 
that remaining bidders quoted same 
price on these items may be regarded 
as sufficient to put contracting officer 


delayed to be considered for award... 290 on notice of possible error but, in 
A delay in receipt of telegraphic acknowl- absence of any requirement that prices 
edgment of addendum to a specifi- should be identical, the error on altera- 
cation which was transmitted by day tion price is not one which contracting 
letter instead of a more expeditious officer is required to correct, or had 
telegraphic service must be regarded as authority to correct, without formal 
delay attributable to fault of bidder in allegation of error by bidder and sub- 
selecting that method of communica- mission of evidence to establish error, 
tion in absence of evidence that receipt the amount of error and manner in 
of telegraphic modification after bid which it occurred...................-- 32 
opening resulted from any cause other Evidence of error—mistakes in bids 
than normal deferred treatment appli- which are not apparent on face of bid 
cable to day letter service; therefore and obvious clerical errors do not 
late bid medéfication was properly dis- come within purview of such bid cor- 
regarded and bid not considered for rection procedures as sec, 2-406.1, et 
Wi iiickractittintacianinainiamivaes 337 seq., Armed Services Procurement 
Partial acceptance of late telegraphic Reg., which is applicable in cases 
bid modification offereing price reduc- where mistake is apparent on face of 
tions on all subitems in a two-item bid bid, where obvious error is specified by 
for furnishing clothing to military bidder and where correction will not 
agency on basis of price reduction for displace otherwise low bid............ 432 
subttems for which bidder was already Nonresponsive bids 
successful bidder and rejection of that An inadvertent omission in descrip- 
part of telegraphic offer which would tive data submitted by bidder 
have displaced another low bidder on which made his bid nonresponsive 
remaining portion was proper under to invitation may not be regarded 
par. 2-305(a), ASPR, which permits as mistake which can be corrected 
consideration of late telegraphic bid under rules governing correction of 
modification received from otherwise mistakes in bids. ...............-.-- 132 
successful bidder which is favorable to To permit bidder to make a bid re- 
Govt. and will not prejudice other sponsive to invitation by alteration 
bidders, since bidder by quoting sepa- is tantamount to permitting sub- 
rate prices for subitems under each mission of new offer and any im- 
item and by not specifying maximum plication in statements in 37 Comp. 
or minimum quantities submitted Gen. 27 that nonresponsive bids 
divisible bid for purposes of applying may be corrected must be consid- 
I enna 466 ered as overruled by 38 Comp. Gen. 
Time ambiguity—in a military procure- 819 and 39 id. 774, which set forth 
ment, the time a bid opening officer principle that allegations of error 
decided to open bids, which was one are properly for consideration for 
minute after low bid had been handed to correction only in those cases where 
him and recorded as received, based on a bids are responsive to invitation 
clock which varied slightly from correct and otherwise proper for acceptance. 432 
time, must be regarded as prima facie Prejudicial to other bidders—to permit 
evidence of correct time under sec. bidder, who indicates that equipment 
2-402.1, ASPR, which confers authority offered in bid is foreign and who has 
on bid opening officer to decide when classified the same equipment as for- 
time set for opeing has arrived, in absence eign under previous procurements, to 
of evidence that time set for receipt of change the classification from foreign 
bids had expired when bid opening to domestic, in order to elimiaate six 
officer accepted low bid and, therefore percent differential required to be 
° ° added to foreign bid prices under Buy 
such low bid may be considered as having American Act, 41 U.S.C. 10a, would 
been received within time prescribed be to give bidder an option after open- 
a 709 ing to become eligible or ineligible for 
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Mistakes—Continued 
award contrary to purposes of statu- 
tory advertising requirements. ....... 
Evidence of error—a bidder who, when 
asked to verify an apparent error in an 
extended price, alleged that total price 
was correct and in accord with an inten- 
tion to offer discount on extra units 
anticipated for delivery later in year, 
although no mention of discount had 
been made in bid and no further evi- 
dence was given as to whether intended 
discount was applicable to each unit or 
only in event all the units were ordered, 
has submitted a bid which is indefinite 
as to ultimate cost to Govt. and, there- 
fore, may not be considered for award - - 
Unit price v. extension differences 
Obvious unit price error—a bidder who, 
when requested to verify an apparent 
error in extended price for one item, 
stated that although the extended 
price was incorrect the total price was 
correct, because a discount for addi- 
tional units had been inadvertently 
omitted, must have extended price 
corrected under provision in invita- 
tion that in case of error in extension 
price, the unit price will govern; 
therefore, having regard for the error 
in extended price and the absence of 
any discount, there is nothing to es- 
tablish that bidder actually intended 
total price shown in bid so that bid 
may not be considered for award..... 
Unusual bids—low bidder who is able 
to show clearly that same amount 
quoted as unit price and as total price 
for six units of printed material was 
intended and in accordance with usual 
pricing practices need not have bid 
regarded as erroneous and, even 
though invitation provided that in 
case of error in extension price unit 
price governs, the bid may be con- 
sidered for award on basis of total 
price rather than unit price__........- 
Patents, etc., items—a statement by a bid- 
der, in connection with a two-step pro- 
curement, that patent indemnity clause 
other than one in bid form might be for 
application is not regarded as condition 
which would qualify proposal necessitat- 
ing rejection in view of clarification by 
bidder that either cleuse would be ac- 
A ctinnncihucuetiensiciowine 
Qualified 
Acceptance 
A statement by bidder, in connection 
with a two-step procurement, that 
patent indemnity clause other than 
one in bid form might be for applica- 
tion is not regarded as condition which 
would qualify proposal necessitating 


INDEX DIGEST 


Page | BIDS—Continued 


191 


Qualified—Continued 


Acceptance—Continued 
rejection in view of clarification by 
bidder that either clause would be 






A bidder who substitutes letter “O” for 
symbol “N/C” (no charge) on items 
to be considered in evaluation of bid 
is considered to be offering services 
without charge and award based on 
bid would obligate bidder to furnish 
services without charge; therefore, the 
substitution does not render bid non- 
responsive to invitation............... 

All or none—propriety—a statement by 
bidder that he reserves right to revise 
proposed unit selling price, in event that 
specified increments are ehanged, 
amounts to “all or none” offer, which 
condition, when submitted in response 
to invitation which reserved to Govt. 
right to accept any item or group of 
items, does aot make bid nonresponsive 

Se RsteenGcidbancuectuduansndcne 

Alternate bid responsivenese—effect— 
under an invitation which solicited bids 
on the bases that Govt. would purchase 
the equipment, with the contractor 
maintaining equipment for a year, or in 
the alternative that the Govt. would 
lease the equipment for a period of years, 
whichever alternative would be less 
costly to Govt. over ten-year period 
based on certain maintenance and opera- 
tion costs and recurring and nonrecur- 
ring charges, a bidder who submits the 
only bid on a lease basis with the stipu- 
lation that Govt. must pay the cost of 
replacing retirement units of property 
has submitted a bid which cannot be 

evaluated on the basis of all costs di- 

rectly attributable to maintenance of the 

equipment for the contract period which 
was the basis for evaluation of other bids 
submitted on Govt-owned equipment 
basis; therefore, such qualified bid was 
properly rejected as nonresponsive to 
ee 

Ambiguous—a low bidder who, in response 
to an invitation requiring bid evalua- 
tion on basis of total cost to Govt. at 
destination, quotes price f.o.b. bidder’s 
designated shipping point and further 
specifies that quoted price is firm and is 

@ zone price for delivery in the U.S. has 

submitted an ambiguous bid involving 

directly conflicting delivery provisions 
which would not justify acceptance by 

Govt. on basis of the most advantageous 

price and, in view of the two possible 

meanings of the terms of the bid, the 
bidder may not be allowed to explain 
the meaning when such action would 
prejudice other bidders or affect respon- 
TR cthiccttncnsntiiciecenins 
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More than one supply source—under invi- 
tation for supplying pumps and motors, 
which requires bidders to furnish cer- 
tain minimum, technical data including 


nonresponsive bid, nor would voluntary 
submission of samples make bid nonre- 
sponsive when such samples would have 
no effect on bidder’s obligation to furnish 


name of manufacturer on each make and an item conforming to specifications.... 548 
model of pump offered, a bidder who Telegraphic — invitation preclusion — tele- 
submitted data on two different manu- graphic bids submitted in response to an 
facturers, both of whom met specifica- invitation which precludes the considera- 
tions, has merely reserved an option to tion of telegraphic bids may not be con- 
be able to select at a later date particular sidered for award. B-116567, Aug. 25, 1953, 
manufacturer and need not have his bid COND As iss Lindi 270 
considered nonresponsive in view of fact 
that data furnished in excess of “‘mini- BOARDS, COMMITTEES AND 
mum” met requirements of specifica- COMMISSIONS 
tions and no additional cost to Govt. was Statutory creation authority requirement— 
I iiss scices icsavidsesstaciecdeice 688 the requirement in act of Mar. 4, 1909, 31 
Offer of compliance—a signed offer of com- U.S.C. 673, that creation of advisory 
pliance with invitation contained in bid boards and commissions be authorized by 
form accompanied by voluntarily sub- law before public moneys may be used to 
mitted typewritten documents and pay expenses and compensation to mem- 
brochure which stipulate furnishing of bers of such boards, is satisfied by general 
item differing in size from item re- or specific authority for performance of 
quired by specifications does not over- functions or duties by boards and com- 
come deviations in bid documents, missions if such functions or duties can be 
which typewritten documents are recog- performed only, or performed best, by such 
nized as part of bid and required to be groups; therefore, authority in sec. 5, act of 
given precedence over printed conditions Aug. 28, 1937, 43 U.S.C. 1181e, for Sec. of 
has winsiein ccccsnavstennese 432 Interior to consult with private individuals 
Omission of item—effect—a provision in in administration of revested lands may be 
requirement-type bid that bidders insert regarded as authority for establishment of 
symbol “‘N/C” (no charge), where no advisory boards so that payment of per 
charge was contemplated on numerous diem and travel expenses to board mem- 
items which were not to be considered in bers would not contravene prohibition in 
evaluation of bids, is a provision for pro- CO sina chaise eeceesnseets 478 
tection of Govt. and failure of bidder to 
inse: t “‘N/C’’ symbol is not failure affect- BONDS 
ing bid price or quantity or quality of Bid 
work which would result in unfair com- Sufficiency 
peepee yer ena er hve oat Evidence cubmitted by low bidder who 
upon enforeeabie rights of other bidders; failed to insert penal sum on bid bond 
oe ee be waived and 321 pursuant to authority given by surety, 
doe Ratitinaent sa: hides. Ohie which evidence includes statement in 
Guat Set bid that bid bond in amount of five 
submits bid showing prices on different percent of bid was being submitted 
cane iia oe nage and statement by surety that it was 
oo bi oaae cieliahads daira: Chad its intention to be obligated in amount 
prices are lower on any quantity category of five percent of bid, establishes inten- 
than those of any of other bidders, has om —— ig aap err oo 
that bond may considered va 
not submitted bid which must be inter- bond and award of contract made to 
preted as offer of only the individual low bidder 314 
quantities listedinthebidandawardto fm mnnnnnn nnn nvns ns eeeeeen~ 
such bidder would not be prejudicial to The provision in sec. 1-10.102-5 of Fed- 
any other bidder.........c-e-esesese-- 653 eral Procurement Regulations for con- 
Voluntary information, drawings, ete.— sideration of bids accompanied by 
a bidder who voluntarily submitted insufficient bid bonds does not mean 
samples for the purpose of showing the that such bids must be accepted but 
class of material to be used, but who merely that they are not required to be 
failed to designate particular class in the rejected; therefore, an administrative 
bid as required by the invitation, which determination not to waive a bid bond 
class designation is subsequently deter- deficiency under sn invitation which 
mined to have been unnecessary and provides that bid guarantee require- 
meaningless, has not submitted a bid ment would not be waived is a proper 
which requires automatic rejection as a determination..............-+.-.0---+ 561 
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BOOKS AND PERIODICALS 

Purchase limitatione—the price limitation of 
$4.25 per volume on purchase of Lifetime 
Federal Digest in sec. 205, General Govt. 
Matters Appropriation Act, 1961, 74 Stat. 
477, and in prior appropriation acts since 
1941, is applicable to new Modern Federal 
Practice Digest which is essentially a new 
edition and recompilation under new name 
of Federal Digest commonly referred to as 
“Lifetime Federal Digest” and, therefore, 
appropriated funds for current fiscal year 
may not be used to pay in excess of $4.25 
per volume for new Modern Federal 
PURE i cdksk Ro kescsicacincintins 


BRIDGES, TRAILS AND ROADS 
(See Roads, Trails and Bridges) 


BUY AMERICAN ACT 

Violatione—Foreign product removal. (See 
Contracts, Buy American Act, foreign 
product removal) 


CITIES CORPORATE LIMITS 
Washington, D.C. 

A member of uniformed services who uses 
airport limousine from his station in 
Washington, D.C., to Washington 
National Airport incident to official 
travel is entitled to per diem computed 
from time of departure of limousine from 
Statler Hotel, and not from time he was 
picked up by limousine at his station for 
transportation to airport via Statler 
Hotel terminal, since Washington 
National Airport provides limousine 
service between airport and local city 
terminal at Statler Hotel................ 

Members of uniformed services who are 
stationed at Pentagon and other points 
within Washington, D.C. area and who 
perform travel by common carrier whose 
terminal is outside boundaries of their 
duty stations, but in nearby area readily 
and easily accessible by public convey- 
ance, are entitled under Joint Travel 
Regs. to per diem for travel by common 
carrier away from their duty stations 
computed on necessary schedules of 
departure from terminal of common 
carrier used 


CLAIMS 

Administrative settlement—amounts due 
separated military personnel—former mem- 
bers of Navy who extended enlistments 
and were paid reenlistment bonus for two 
one-year enlistments, because regulations 
at the time did not entitle members to 
elect greater reenlistment bonus under sec. 
208, Career Compensation Act of 1949, may 
not have accounts administratively 
opened, but may make claim for additional 
reenlistment bonus based on an election to 
be covered by sec. 208 if election is made 
within reasonable time and the claim may 
be administratively settled without refer- 


INDEX DIGEST 


Page | CLAIMS—Continued 


ence to GAO provided that former mem- 
ber’s right to payment isnot in doubt..... 
Aiding or assisting in prosecution—ciaim 
submission requirement—former members 
of Navy who extended enlistments and 
were paid reenlistment bonus for two one- 
year enlistments, because regulations at 
the time did not entitle members to elect 
greater reenlistment bonus under sec. 208, 
Career Compensation Act of 1949, may not 
have accounts administratively opened, 
but may make claim for additional reen- 
listment bonus based on an election to be 
covered by sec. 208 if election is made 
within reasonable time and the claim may 
be administratively settled without refer- 
enece to GAO provided that former mem- 
ber’s right to payment is not in doubt..... 
Assignments 
Contracts 
Validity of assignment 
Deposits, ete.—a cash deposit held by 
Goyt. for performance of contract in 
lieu of performance bond and as- 
signed by contractor to an attorney 
is not a claim against the U.S. such 
as may not be transferred or assigned 
except as specially provided, but is a 
pledge held by the U.S.; therefore, 
since assignment is not within the 
exceptions in sec. 3477, R.S., or the 
Assignment of Claims Act of 1940, 
31.U.8.C. 203, it is not an invalid 


Permissible assignees — although 
neither trustees of a pension trust 
nor the trust can be regarded as an 
institution for purposes of assign- 
ment of Govt. contract, the trust 
corpus, together with trustees, 
whether individual, corporate or 
otherwise, having as a primary func- 
tion investing of assets of pension 
trusts may be rega: ded asa financing 
institution within meaning of As- 
signment of Claims Act of 1940, 31 
U.8.C. 203, so that assignment of 
Govt. contract for construction and 
leasing of postal facility to trustees of 
pension trust may be considered 
valid assignment. .................. 

Subsequent assignments—the assign- 
ment by a contractor of a cash de- 
posit held by Govt. to an attorney 
subsequent to assignment to bank, 
pursuant to Assignment of Claims 
Act of 1940, 31 U.S.C. 203, of all 
moneys due or to become due under 
under the contract is regarded as 
as guaranty agreement whereby con- 
tractor pledged the deposit, which is 
an agreement separate and distinct 
from main contract, so that the de- 
posit was not included in assignment 
to bank; therefore, the deposit may 
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COMMITTEES, 
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CLAIMS—Continued 
Assignments— Continued 
Contracts—Continued 
Validity of assignment—Continued 
be paid to attorney provided the con- 
tractor is not otherwise indebted 
to the U.S. for an obligation which 
matured prior to assignment........ 
Trustees of pension trust. (See 
Claims, assignments, contracts, 
validity of assignment, permissible 
assignees) 


False. (See Fraud, false claims) 


COLLECTIONS 


Special account v. miscellaneous receipts. 
(See Debt Collections, amount ancollect- 
ible, reporting to General Accounting 
Accounting Oflice, deposit) 


COMMISSIONS 
AND BOARDS 
(See Boards, Committees and Commissions) 


COMMODITY CREDIT CORPORA- 


TION 
Price support program—bona fide trans- 
actiona—grain sale to original producer— 
& proposed arrangement whereby Com- 
modity Credit Corporation would sell grein 
pursuant to act of Sept. 12, 1950, 7 U.8.0. 
1427 note, relating to emergency areas, to 
same producer who had previously de- 
livered stored grain to CCC in satisfaction 
of price support reseal loan need not be re- 
regaided as lacking in genuincness within 
interpretation of Swift and Company v. 
U.S., 257 F.2d 787, since sale of grain to pro- 
ducers would be pursuant to authority in 
1959 act and a separate program from the 
program pursuant to which grain was ac- 


Aggregate limitation 
Other than classified positions 
A scientific and technical employee of 
Atomic Energy Comm. stationed in 
Puerto Rico whose compensation, by 
reason of scientific and technical desig- 
nation, is excepted fiom requirement 
that salary be fixed at a rate not in 
excess of rate payable under Classifica- 
tion Act for equivalent positon may 
continue to be paid additional com- 
pensation based upon living costs since 
amount when added to basic rate does 
not exceed aggregate limitation placed 
on scientific and technical positions by 


The limitation on Atomic Energy 
Comm. in connection with authority 
to fix compensation of employees with- 
out regard to Classification Act of 1949, 
that rates fixed for positions shall not 
exceed rates for positions of equivalent 
difficulty or responsibility under 
Classification Act, may be construed 
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Aggregate limitation— Continued 
Other than classified positions—Con. 
merely as a restriction which pre- 
cludes paymont of aggregate compen- 
sation—basic compensation plus addi- 
tional compensation based upon living 
costs—in amount which exceeds com- 
bined amount that would have been 
payable to such employees had they 
been employed at corresponding clas- 
sification act rates in positions at same 
places outside continental U.S.; there- 
fore, such employees holding positions 
corresponding to classification act 
positions may be paid additional com- 
pensation based on living costs in an 
amount not in excess of that payable if 
positions had not been removed from 
scope of Classification Act............ 
Double 
Concurrent military retired and civilian 
service pay 
Foreign post, etc., allowance—in the 
absence of any indication in the 
legislative history of act of July 25, 
1958, that the 25 percent tropical 
differential paid under sec. 7 of the act 
to an employce in Canal Zone, who is 
also in receipt of military retired pay 
under 10 U.8.C. 3014, is to be regarded 
as basic compensation for purposes 
other than those specifically mentioned 
in sec. 9 of act, the differential should 
not be included as part of employee's 
compensation in computation of the 
$10,000 limitation on civilian salary 
and retired pay imposed under the 
dual compensation restriction in sec. 
212, Economy Act of 1932, 6 U.8.C. 


Maximum limitation—the rule with re- 
spect to application of dual compen- 
sation restriction in sec. 212, Economy 
Act of 1932, 5 U.S.C. 50a, that annual 
rate of compensation and retired pay 
is controlling rather than total amount 
of combined pay, will continue to be 
followed pending a clarification of the 
holding in Schuyler v. U.S., Ct. Cl. 
No. 548-58, Jan. 20, 1960, in which the 
court authorized refund of retired pay 
to retired Navy officer whose actual 
eombined civilian compensation as 
consultant and retired pay based on 
particular calendar year was less than 
$10,000—the limitation in the act—but 
did not indicate basis for selection of 
calendar year instead of an employ- 
ment year and what action would be 
taken in cases where combined amount 
exceeded limitation................... 

Nonpersonal service contract—a retired 
Army officer receiving retired pay who 
is employed overseas at binational 
center—a private autonomous organi- 
zation established pursuant to sec. 203, 
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COMPENSATION— Continued Page | COMPENSATION—Continued Page 
Double—Continued Double—Continued 
Concurrent military retired and civilian Concurrent military retired and civilian 
service pay—Continued service pay—Continued 
U.8. Information and Educational Reserve membership—Continued 
Exchange Act of 1948, 22 U.S.O. 1448— Army of the United States—Con. 
under a grant agreement which pro- ingly, until position of court is 
vides for periodic payments to grantee clarified, further payments of re- 
but does not contemplate type of duty tired pay during Federa) employ- 
usually arising in an employer-employ- ment should not be made; how- 
ee relationship or reflect the concept to ever, payments made prior to Nov. 
bring grantecs within statutes appli- 1, 1960, will not be questioned. 35 
cable to Federal employees does not, Comp. Gen. 497; 36 id. 808; 38 id. 
by virtue of grant agreement, hold an 741; and other decisions in conflict 
office or position prohibited or re- with this decision are modified. 
stricted by dual compensation and Modified by 40 Comp. Gen. 625.. 136 
dual office acts, 5 U.S.C. 59a, id. 62, In determination of application of 
and, since grant is for discharge of con- dual compensation exemption in 
tractual duties not belonging to an 5 U.S.C. 30r(c) to members of uni- 
“officer or clerk” in 5 U.S.C. 69 and is formed services who were appointed 
not for ‘‘extra services” for the U.S. in as ollicers in Army of U.S, without 
5 U.S.C. 70, those prohibitions are not component under act of Sept. 22, 
for application so that officer may re- 1941, entitling them to same bene- 
ceive retired pay concurrently with fits as members of Officers’ Reserve 
CR snccnnsisgancsansssenaniotenecen 158 Corps, and who were retired under 
Panama Canal employeee—in the ab- act of Apr. 3, 1939—a law relating 
sence ofany indication in the legislative to Officers’ Reserve Corps so as to 
history of act of July 25, 1958, that the bring them within dual compen- 
25 percent tropical differential paid sation exemption—their status as 
under sec. 7 of the act to an employee members of Army of U.S. at time 
in Canal Zone, who is also in receipt of retirement determines their 
of military retired pay under 10 U.S.C. right to exemption in view of hold- 
3914, is to be regarded as basic compen- ingin Watman vy. U.S., Ct. Cl. No. 
sation for purposes other than those 189-59, decided Mar. 1, 1951, which 
specifically mentioned in sec. 9 of act, overruled Leonard v. U.S., 136 Ct. 
the differential should not be included Cl. 686, and Palmer v. U.S., Ct. 
as part of employee’s compensation in Cl. No. 356-58, decided Jan. 
computation of the $10,000 limitation 2, 1960, so that continuing 
on civilian salary and retired pay im- Reserve membership is no longer 
posed under the dual compensation necessary for entitlement to dual 
restriction in sec, 212 of Economy Act compensation exemption, and re- 
of 1032, 6 U.8.C. 80a.........-.....-- 608 tired pay which was discontinued 
Reserve membership or reduced Nov. 1, 1960, under 40 
Army of the United States Comp. Gen. 136 may be adjusted 
The holding in Palmer v. U.S., Ct. under Watman case. 40 Comp. 
Cl. No. 356-58, decided Jan. Gen. 136; B-143960, Oct. 17, 1960; 
20, 1960, that former officer of B-144183, Oct. 20, 1960; B-144258, 
Army of U.S., retired for physical Nov. 25, 1960; B-126399, Dec. 20, 
disability under act of Apr. 3, 1939, 1900, modified. ....ccwcccoccccccee 625 
had no status in reserve compo- While members of uniformed serv- 
nents and did not receive retired ices appointed as officers in Army 
pay from laws relating to reserve of U.S. without component, under 
components under 10 U.8.C. 371b act of Sept. 22, 1041, 55 Stat. 129, 
to exempt him from dual compen- were granted “Vanes sigete,. pets 
2 leges, and benefits’ as members of 
sation restrictions in § U.S.C. 59a, Officers’ Reserve Corps, members 
is tantamount to conclusion that who are appointed in Army of U.S. 
1939 act is not reserve component without component under sec. 
law under Tanner v. U.S., 129 Ct. 515(h), Officer Personne] Act of 
Cl. 792, and creates doubt as to 1947, are entitled to those benefits 
propriety of paying retired pay which accrue while serving on 
under 1000 ect to reservists and active duty so that members ap- 
Army of U.S. personne! and simi- pointed under latter act, as well as 
ae under sec. 515g, 1947 act, and 37 
lar personnel of Air Force, where U.8.C. 232(d), would not come 
they are otherwise within dual within dual compensation restric- 
compensation restrictions; accord- tion exemption in § U.8.C. 30r(c). 625 
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COMPENSATION — Continued 
Double—Continued 
Concurrent military retired and civilian 
service pay—Continued 


Reserve membership—Continued 
Tanner case 
Application—the holding in Palmer 
v. U.S., Ct. Cl. No. 356-58, de- 
cided Jan. 20, 1960, that former 
officer of Army of U.S., retired for 
physical disability under act of 
Apr. 3, 1939, had ne status in re- 
serve components and did not 
receive retired pay from laws re- 


President by and with advice and 
consent of Senate—and holding of such 
temporary position, as distinguished 
from temporary appointment, is not 
holding of an office under act of July 
31, 1894, 5 U.S.C. 62, which precludes 
any officer who receives salary or an- 
nual compensation which amounts to 
$2,500 from being appointed to another 
office to which compensation is at- 


lating to reserve components under Os tis tlemieicciiedesd 614 
10 U.S.C. 371b to exempt him from Holding t wo offices 

dual compensation restrictions in Grantees—a retired Army officer re- 
5 U.S.C. 59a, is tantamount to ceiving retired pay who is employed 
conclusion that 1939 act is not overseas at binational center—a 
reserve component law under Tan- private autonomous organization 
ner v. U.S., 129 Ct. Cl. 792, and established pursuant to sec. 203, 
creates doubt as to propriety of U.S. Information and Educational 
paying retired pay under 1939 act Exchange Act of 1948, 22. U.S.O. 
to reservists and Army of U.S. 1448—under a grant agreement which 
personnel and similar personnel provides for periodic payments to 
of Air Force, where they are other- grantee but does not contemplate type 
wise within dual compensation of duty usually arising in an employer- 
restrictions; accordingly, until employee relationship or reflect the 
position of court is clarified, fur- concept to bring grantees within 
ther payments of retired pay dur- statutes applicable to Federal em- 
ing Federal employment should ployees does not, by virtue of grant 
not be made; however, payments agreement, hold an office or position 
made prior to Nov. 1, 1960, will prohibited or restricted by dual com- 
not be questioned. 35 Comp. Gen. pensation and dual office acts, 5 U.S.C. 
497; 36 id. 808; 38 id..741; and other 50a, id. 62, and, since grant is for dis- 
decisions in conflict aie modified. charge of contractual duties not belong- 
Modified by 40 Comp. Gen. 625.. 136 ing to an “officer or clerk” in 6 U.S.C. 
Applicationto all reserviste—a mem- 69 and is not for “extra services” for 
ber of uniformed services who, the U.S. in 5 U.S.C. 70, those prohi- 
while serving as Reserve officer, bitions-are.not for application so that 
is retired for physical disability or officer may receive retired pay con- 

otherwise. and becomes entitled currently with grant_.............-.-- 168 
to retired pay by reason of service Temporary position—a Marine Corps 
in reserve component, under statu- officer retired for length of service 
tory provisions other than act of under 10 U.S.C. 6323, who is appointed 
Apr. 3, 1939, as amended, 10 by Postmaster General as acting post- 
U.S.C. 3687 and 8687, is not sub- master to vacant postmaster position 
ject to dual compensation restric- in first-class post office for period not 
tions of sec. 212, Economy Act of to exceed six months, has temporary 
1932, 5 U.S.C. 59a, even though position. which is one created for lim- 
membership in Officers’ Reserve ited period for accomplishment of 
Corps or National Guard has ter- particular purpose and which will 
Rasa thccdiseckuccsdenendens 136 cease upon accomplishment of pur- 
Temporary position—a Marine Corps pose—the appointment of a postmaster 
officer retired for length of service by President by and with advice and 
under 10 U.S.C. 6323, who is appointed consent of Senate—and holding of such 
by Postmaster General as acting post- temporary position, as distinguished 
master to vacant postmaster position from temporary appointment, is not 
in first-class post office for period not holding of an office under act of Juiy 
to exceed six months, has temporary 31, 1894, 5 U.S.C. 62, which precludes 
position which is one created for lim- any officer who receives salary or 
ited period for accomplishment of par- annual compensation which amounts 
ticular purpose and which will cease to $2,500 from being appointed to 
upon accomplishment of purpose— another office to which compensation 

the appointment of a postmaster by SOND inka cecinacssmeuaincidsoes 614 
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COMPENSATION— Continued 
Increases—effect on simultaneous promo- 
tione—employees who had reached maxi- 
mum longevity step of grade and who were 
promoted one grade effective July 10, 1960, 
the same date they also became entitled to 
genera] salary increase authorized under 
Federal Employees Salary Increase Act 
of 1960, 5 U.S.C, 1113 note, may not be 
regarded es having received higher rate of 
compensation under the promotion on day 
prior to effective date of salary increase act, 
that is, July 9, 1960, but ere entitled only 
to new increased rate under sec. 112(a) 
of act (amending sec. 603(b), Classification 
Act of 1949, which rate remained the same 
upon promotion to higher grade because of 
general compensation promotion rules 
contained in sec, 802(b), Classification Act 
of 1949, 5 U.S.C. 1132(b), 36 Comp. Gen. 
a 
Longevity increase 
Higher grade duties—in determination of 
whether provision in 19 U.S.C. 8, which 
authorizes filling of vacancy in office of 
collector of customs by assistant collector 
who receives compensation of higher 
office until] appointment and qualifica- 
tion of collection is a law of genera] ap- 
plication within meaning of longevity 
increase provision in subsec. 703, Clas- 
sification Act of 1949, 5 U.S.C. 1123(a), 
so as to entitle assistant collector to come 
within exemption to requirement for 
three years of continuous service at 
maximum rate of grade without increase 
in compensation, the fact that 19 U.S.C. 
8 operates over every person within that 
classification and such class is germane 
to purpose of the law makes it a law of 
general application; therefore, assistant 
collector qualifies for longevity increase 
notwithstanding tenure in higher grade 
CORR ictectscciimencnqnnce 
Waiting period commencement—repro- 
motions—in absence of any indication of 
legislative intent under longevity in- 
crease provisions of sec. 703(a) of Clas- 
sification Act of 1949, 5 U.S.C. 1123(a), 
that longevity step-increases once 
attained sre preserved automatically 
for recredit to an employee in event of 
demotion and subsequent repromotion 
to same grade, a demotion is regarded 
es terminating longevity step-increase 
previously attained; therefore, an em- 
ployee who is repromoted to maximum 
step of grade in which she had previously 
attained first longevity step-increase is 
not entitled to have former three-year 
longevity period recredited for entitle- 
ment to first longevity step............. 
Night work 
Regularly scheduled night work 
Classified employees who for conven- 
jence of Govt. are required to work 
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COMPENSATION — Continued 
Night work—Continued 


Regularly scheduled night work—Con. 
or be available for work during entire 
24-bour period and are paid under two- 


thirds rule should not be deprived of 


night differential pay for work and 
standby service actually performed 
between the hours of 6 p.m. and 6a.m. 
merely because it is not administra- 
tively practicable to specify the hours 
between 6 p.m. and 6 a.m. that they 
are to remain in actual work or stand- 
by status—as distinguished from time 
set apart for eating and sleeping; 
accordingly, where work is authorized 
in advance and scheduled to recur on 
successive days or after specified 
intervals, the employees may properly 
be paid night differential for “regu- 
larly scheduled work” in accordance 
with sec. 301 of Federal Employees 
Pay Act of 1945, 5 U.S.C. 921......... 
To constitute “regularly scheduled work” 
between the hours of 6 p.m. and 6 
a.m. for entitlement to night differ- 
ential under sec. 301 of Federa] Em- 
ployees Pay Act, as amended, 5 U.S.C. 
921, the work must be duly authorized 
in advance and must be scheduled to 
recur on successive days or after speci- 
fied intervals, the requirement stated 
in 36 Comp. Gen. 657 that work must 
be scheduled over two successive ad- 
ministrative workweeks to constitute 
“regularly scheduled work” is modi- 
ab CR iin cctnecseccnnccconse 


Wage board employees. (See Compensa- 


tion, wage board employees, night work) 


Overtime 
Administrative approval requirement— 


employee subject to Federal Employees 
Pay Act of 1945, as amended, who claims 
overtime compensation for travel by 
Govt. automobile on Sundays, holidays, 
and on workdays outside of normal duty 
may not have such travel regarded as 
arduous within overtime compensation 
law, notwithstanding that aggregate 
amount of travel time is substantial over 
period of time, and further, in absence 
of anything in record to show that time 
was “officially ordered or approved”’ as 
overtime—the travel authorizations and 
approval of travel vouchers do not 
constitute such authorization or ap- 
proval—the disallowance of overtime 
RE a wesinceuiinninenenencs 


Irregular, unscheduled—duty performance 


necessity—call-back overtime compen- 
sation to officers and employees who are 
called back to duty for unscheduled 
overtime authorized under sec. 203, 
Federal Employees Pay Act of 1945, as 
amended, 5 U.8.C, 912a, is not con- 


ditioned upon actual performance of 
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Overtime—Continued 
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Overtime— Continued 


duty in view of legislative history of 
section which indicates Congressional 
intent to conform call-back overtime for 
Govt. employees to existing industrial 
practice which does not require perform- 
ance of some duty as a condition to 
entitlement to call-back overtime com- 


Standby, ete., time—Continued 
standby service actually performed 
between the hours of 6 p.m. and 6 
a.m. merely because it is not admin- 
istratively practicable to specify the 
hours between 6 p.m. and 6 a.m. that 
they are to remain in actual work or 


as seinen scndicoccssensnsscnnnse 379 standby status—as distinguished from 
Regular—overtime compensation for regu- time set apart for eating and sleeping; 
larly scheduled overtime duty unlike accordingly, where work is authorized 
irregular, unscheduled call-back over- in advance and scheduled to recur on 
time under sec. 203, Federal Employees successive days or after specified in- 
Pay Act of 1945, as amended 5 U.S.C. tervals, the employees may properly 
912a, is payable only for time actually be paid night differential for ‘“‘regu- 
worked and, in absence of specific legis- larly scheduled work” in accordance 
lative authority for so-called “reporting with sec. 301 of Federal Employees 
pay,” overtime compensation for regu- Pay Act of 1945, 5 U.S.C. 921......... 397 
larly scheduled overtime duty may not Travel time 
be paid when no work is performed..... 379 Arduous conditions 
Standby, ete., time Employee subject to Federal Em- 
Rate payable ployees Pay Act of 1945, as amended, 
In absence of statutory provision re- who claims overtime compensation 
quiring annual premium compensa- for travel by Govt. automobile on 
tion authorized under sec. 401(1), Sundays, holidays, and on workdays 
Federal Employees Pay Act of 1946, outside of normal duty may not 
5 U.S.C, 926(1), to be included with have such travel regarded as ardu- 
basic annual compensation for pur- ous within overtime compensation 
pose of having single indivisible com- law, notwithstanding that aggregate 
pensation rate for employees as- amount of travel time {s substantial 
signed to firefighting duties, basic over a period of time and, further, 
rate compensation may be regarded in absence of anything in record to 
as payment for basic 40-hour tour of show that time was “‘officially or- 
duty and premium compensation as dered or approved’”’ as overtime— 
payment for standby service where the travel authorizations and ap- 
department establishes basic weekly proval of travel vouchers do not 
40-hour tour of duty, which is constitute such authorization or 
separate and distinct from additional approval—the disallowance of over- 
tour of standby duty, so that com- time claim is sustained... .......... 439 
pensation for scheduled work period Travel of employee by passenger- 
may be computed on basis of 40-hour carrying vehicle under nonemergent 
week basic hourly rate prescribed in conditions, whether employee trav- 
GAO Salary Table for annual els as passenger or driver, on tem- 
GI cictvt bindadctndddsassseneceus 88 porary duty away from headquarteis 
When premium compensation for em- does not constitute performance of 
ployees assigned to firefighting work or travel under arduous con- 
duties is based on fixed tour of stand- ditions to entitle employve to over- 
by service in addition to but separate time compensation, and fact that, 
and distinct from scheduled weekly incident to purposes of travel, files, 
40-hour tour of actual duty, it is supplies, equipment are transported 
proper to fix hourly monetary value does not change character of travel, 
upon such standby service, such nor does nonarduous travel become 
hourly differential rate could be arduous within overtime compen- 
established by dividing scheduled sation provision in sec. 204, Federal 
weekly standby hours into amount Employees Pay Act of 1945, as 
of compensation earned during a amended, 5 U.S.C. 912b, because 
week when full duty time is per- aggregate amount of time outside 
I cuncensasavsnattnsdbiesiasas 88 regular working hours spent in such 
Two-thirds rule—night pay effect—clas- travel is substantial over period of 
sified employees who for convenience CD cpncintcticcinndatcinaiatinznionn 439 


of Govt. are required to werk or be 
available for work during entire 24- 
hour period and are paid under two- 
thirds rule should not be deprived of 
night differential pay for work and 


Periodic step-increases—service credite— 


Foreign Service appointment—an employee 
who would have received within-grade 
salary advancement in regular position 
had he not been appointed to overseas 
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position with International Cooperation 
Admin., pursuant to sec. 527(c)(1) of 
Mutual Security Act of 1954, 22 U.S.C. 
1787(c)(1), which specifies the same bene- 
fits as are provided for Foreign Service 
Reserve officers in sec. 528 of Foreign Serv- 
ice Act of 1946, 22 U.S.C. 928, is, upon 
return to regular position and promotion, 
entitled to credit for service in the ICA 
position for within-grade salary purposes, 


Whitten rider restriction—when 2 competi- 
tive civil service position is regraded one 
grade higher—lower grade position being 
abolished concurrently—and there is no 


other position in normal line of promo- 
tion in grade immediatley below that of 
position to be filled, employee incumbent 
of regraded position comes within 
Whitten rider exception applicable to 
normal line promotions, 5 U.8.C. 43 note, 
and does not have to serve a year in lower 
position before being eligible to receive 
salary of regraded position. B-130584, 


expenses incurred in connection with 
successful appeal of separation before 
Civil Service Commission, as well 
as excess cost of living at place of 


it being the intent of Congress in enacting July 6, 1959, overruled................-. 119 
sec. 528 of 1946 act to save an employee's Rates—new appointees—scientific, etc., per- 
rights to within-grade salary advance- sonnel—the law authorizing the payment 
ments following employment under Mu- of additional compensation—either Terri- 
tual Security Act of 1954................-. 600 torial post differential or Territorial cost- 
Postal service— retired military officers serv- of-living allowances—to persons stationed 
ing as acting postmasters. (See Compen- outside continental U.8., 5 U.8.C. 118h, 
sation, double, concunient military retired applies only to officers oremployees ‘‘whose 
and civilian service pay, temporary rates of basic compensation are fixed by 
positions) statute”’; therefore, the appointee to a new 
Promotions professional or scientific position to be 
Effective date—retroactive—employees who established in State of Hawaii, pursuant to 
were hired with oral understanding that act of Aug. 1, 1947, 10 U.S.C. 1581, whose 
pursuant to training agreements they salary will be fixed administratively sub- 
would be promoted at stated intervals ject to approval of CSC, may not be paid 
following successful completion of train- additional cost-of-living allowance payable 
ing courses but who, due to administra- to otherwise eligible employees stationed 
tive delay, did not receive promotions DI ia kcckuuedidcccasacnsconctecneas 210 
on dates specified, do not have an en- Removals, suspensions, etc. 
forceable contractual right to promo- Back pay 
tions on the specified dates under Deductions from back pay 
agreements which were more in nature Employment duty—with respect to 
of agency policy rather than a firm whether employees erroneously sep- 
commitment; therefore, the action of arated from service have a duty to 
the agency in processing retroactive mitigate damages, the Court of 
promotions for employees is in contra- Claims, in Schwartz vy. U.S., Ct. Cl. 
vention of long-standing rule that per- No. 513-57, decided Mar. 2, 1960, 
sonnel action may not be made indicated that both act of Aug. 26, 
retroactively effective to increase the 1950, 5 U.S.C. 22-1, and act of Aug. 
right of employee to compensation._.._. 207 24, 1912, as amended, contemplates 
Simultaneous salary changee—employees that person claiming back pay for 
who had reached maximum longevity period of removal was under obliga- 
step of grade and who were promoted tion to make reasonable effort to 
one grade effective July 10, 1960, the secure other employment and that 
same date they also became entitled to amount earned, or with reasonable 
general salary increase authorized under effort might have been earned, be 
Federal Employees Salary Increase Act deducted from total amount of com- 
of 1960, 5 U.S.C. 1113 note, may not be pensation otherwise payable under 
regarded as having received higher rate back pay statutes... ....ccccocscnce 479 
of compensation under the promotion Employment expenses—under sec. 
on day prior to effective date of salary 6(b)(3), act of Aug. 24, 1912, as 
increase act, that is, July 9, 1960, but are amended, which establishes measure 
entitled only to new increased rate under of back pay as ‘compensation at rate 
sec. 112(a) of act (amending sec. 603(b), received on date of removal * * * 
Classification Act of 1949), which rate for period for which he received no 
remained the same upon promotion to compensation with respect to posi- 
higher grade because of general com- tion from which he was removed 
pensation promotion rules contained in * ** less any amounts earned by 
sec. 802(b), Classification Act of 1949, him through other employment 
5 U.S.C. 1132(b). 36 Comp. Gen. 217, during such period * * *,” allowance 
I ecincncoumewendnmcsaniis ae | | for hotel, restaurant, travel and other 
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Deductions from back pay—Oontinued 
interim employment over what 
cost would have been at former 
employment place, is neither ex- 
pressly not impliedly authorized to 
be considered either as credits to 
compensation or as debits against 


removed * * * less any amounts 
earned by him through other employ- 
ment during such period * * *,’’ al- 
lowanee for hotel, restaurant, travel 
and other expenses incurred in connec- 
tion with successful appeal of separa- 
tion before Civil Service Commission, 


596896 O-62—49 


as well as excess cost of living at place 
of interim employment over what cost 
would have been at former employ- 
ment place, is neither expressly nor 
impliedly authorized to be considered 
either as credits to compensation or as 
debits against earnings from other 


The establishment of a new wage rate 
for wage board employee, under sec. 
202(7), Classification Act of 1949, 
5 U.S.C. 1082(7), based on wage 
board survey of another agency 
without independent study and 
subject to administrative approval 


earnings from otheremployment.... 479 CMI NR oo. « sdticis te ndeisdcczenss 479 
Travel expenses—under sec.’ 6(b) (3), Wage board employees 
act of Aug. 24, 1912, as amended, Night work 
whichestablishes measure of back pay Payment of night differential to wage 
as ‘compensation at rate received on board employees assigned to trial trip 
date of removal * * * for period for duty aboard vessels under circum- 
which he received no compensation stances entit!ing them to night differ- 
with respect to position from which ential may be restricted administra- 
he was removed ** * less any tively to periods of actual work and 
amounts earned by him through standby duty as distinguished from 
other employment during such periods set aside for eating and sleep- 
period * * *,” allowance for hotel, OB wa sirennnaianines Matitninacbmennt 397 
restaurant, travel and other expenses The authority for payment or denial of 
incurred in connection with success- night differential to Navy wage board 
ful appeal of separation before Civil employees who have compensation 
Service Commission, as well as fixed under 10 U.S.C. 7474 and are re- 
excess cost of living at place of quired to perform work and standby 
interim employment over what cost duty between 6 p.m. and 7 a.m. on 
would have been at former employ- trial trips of vessels is dependent upon 
ment place, is neither expressly nor whether employees in private industry 
impliedly authorized to be con- under comparable conditions receive 
sidered either as credits to compen- night differential pay for work and 
sation or as debits against earnings standby duty at night; if they do re- 
from other employment............. 479 ceive night pay, the Navy wage board 
Foreign post differential inclusion—a employees would be entitled to night 
foreign post differential received by differential, if not, then night differ- 
overseas employee at time of unwar- ential would be unauthorized and 4 
ranted or unjustified removal from reasonable basis exists for determina- 
service being essentially of same tion to deny night differential to em- 
character and based on same authority Ployees, unless public interest consid- 
as territorial post differential which erations require a different conclusion. 397 
was held in Vitarelli v. U.S., Ct. Cl. Rate increases 
No. 283-59, decided June 8, 1960, to be Effective date 
properly for inclusion in back pay Although the head of a department or 
award under act of Aug. 26, 1960, 6 agency, in the establishment. of 
U.S.C, 22-1, is for inclusion in back wage rates, may rely on surveys and 
pay award under sec. 6(b)(3), act of determinations of other agenciés, he 
Aug. 24, 1912, as amended, 5 U.S.C. retains the primary responsibility 
652(b) (3). 36 Comp. Gen. 560 and for setting compensation rates of 
B-130148, Jan. 31, 1958, overruled... 479 empioyees within his agency, and 
Rate payable—under sec. 6(b)(3), act of that responsibility cannot be prop- 
Aug. 24, 1912, as amended, which erly discharged by issuance of regu- 
establishes measure of back pay as lations or orders which determine 
‘a 4 S that wage rates set by another 
compensation at rate received on date agency will automatically be the 
of removal * * * for period for which wage rates for his employees; there- 
he received no compensation with fore, the issuance of such regulations 
respect tq position from which he was would not be proper.........-...... 212 
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Wage board employees—Continued 
Rate increases—Continued 
Effective date—Continued 
of CSC is not a wage rate which may 
be made retroactively effective so 
that the new wage rate may be made 


Authority—knowledge—a bidder who was 
awarded textile contract on basis of sub- 
stitute material and who alleges lack of 
knowledge that contracting officer did not 
have authority to contract for material 
deviating from specifications cannot avoid 


effective only from date ofapproval. 212 consequences of limitations on authority 
of officer under rule that persons entering 
CONCESSIONS into agreements with Govt. take risk of 
Reduced or free services accurately ascertaining that agent is acting 
Modification of contracts—the requirement within scope of his authority............. 679 
in concession contracts for furnishing of Signatures—facsimile—the use of reproduced 
free transportation and reduced rate signatures of contracting officers on 
accommodations to Federal and State reproduced copies of orders for supplies 
employees visiting national parks on and services for purchases of $2,500 or less, 
official business is requirement in in- after contracting officers have manually 
terest of Govt. rather than the conces- signed, with pen and ink, the master 
sioners so that concessioners may not be original will be sanctioned, in view of 
sultoved <f Gite ehtigniten te ehemmes of validity and evidential value of duplicate 
adequate consideration moving to Govt. originals, and a copy marked “duplicate 
nor may the contracts be modified, in original” with the reproduced signature 
the absence of consideration, to prohibit will be acceptable to GAO, notwithstand- 
concessioners from furnishing obligated ing that such signature is a facsimile...... 5 
iisttcbecssctbndaccectsinateniaen 234 
Propriety—in view of the wide discretion CONTRACTS 
vested in Sec. of Interior under sec. 3 of Architect, engineering, etc., services— 
act of Aug, 25, 1916, 16 U.S.C. 3, concerning Hmitations—the term “project” in 
rules and regulations 07 use and manage- architect-engineer fee limitation in sec. 
ment of national parks, the Secretary has 304(b), Federal Property and Administra- 
authority to include in concession con- tive Services Act of 1949, 41 U.S.C. 254(b), 
tracts a requirement for furnishing of which precludes fee in excess of 6% of 
meals, lodging, and transportation—eith- estimated costs of project, must be inter- 
er free of charge or at reduced rates—to preted as being only that part of undei- 
Federal and State personnel visiting taking for which architeet-engineer services 
parks on official business, provided that are to be performed rather than a larger 
administrative consideration, consistent construction job including several seg- 
with sec. 3 of Travel Expense Act of 1949, ments; therefore, In cooperative public and 
5 U.S.C. 836, and sec. 6.2 of Stand. private flood prevention and soil conserva- 
Govt. Travel Regs., be given to fixing tion project under which Dept. of Agri- 
per diem for Federal personnel on basis culture is responsible for securing engineer- 
of reduced rates for meals and lodgings ing services for spillway segment, on 
so that reimbursement will approximate pence — = ee fee 2 
bs excess of 6% of estimated costs of segment, 
Cees ae eee eee although within 6% of cost of entire proj- 
curved by emplegess.............-----+- ae ect, or contract for two segments where 
CONGRESS only one exceeds limitation would be in 
Legislative v. executive branch—although the contravention of limitation. .............. 188 
Office of Architect of the Capitol—a part Assignments, (See Claims, assignments, 
of the Legislative Branch of Govt.—in the contracts) 
letting of contracts for construction and Awards 
other work is not required tu include the —— a a 
mandatory nondiscrimination clause pro- Although an award to a bidder who, 
vided in E.0. No. 10925, Mar. 6, 1961, after submission of high bid to fur- 
which was issued pursuant to general nish item on f.0.b. basis, shipment 
Executive powers of the President under under Govt. bill of lading, was per- 
the Constitution rather than pursuant to mitted to become the low bidder on 
Congressional directive, such nondis- basis of shipping weight advice cal- 
crimination clauses may be included in culated to make his bid, when ad- 
contracts executed by Architect of the — oe pees of or 
Capitol without violating sec. 3709, R.S.,41 scuaee dnaiinn 2 oe aie 
U.S.C. 5, which requires contracts to be since contractor has completed for 
awarded on basis of the maximum possible delivery some of the units, the inter- 
Css ccncnnsesssncoscnccsenencess 592 ests of contractor and Govt. require 
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Erroneous a wards—Continued 
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Awards—Continued 
Labor surplus areas—Continued 
only where there was reasonable 


acceptance of those units and cancel- 
lation of contract for remaining 


Labor surplus areas 


Award of contracts by military estab- 
lishment on basis of total set-asides 


expectation that bids or proposals 
would be obtained from sufficient 


requirements cannot defeat statu- 
tory authority vested in SBA to 
make determinations of capacity 
and credit of bidders; ther fore, 


Dic ccnnnmninestetersmaiidbene 160 number of responsible surplus area 
Although awards under four invita- concerns to insure fair and reasonable 
tions for furnishing hydraulic en- prices, so that no expenditure of 
gines were not made to the two low price differential would be involved, 
bidders because of failure to follow would be a substitution of fair and 
proper procurement practices, to reasonable prices for lowest prite 
question validity of these contracts obtainable and could not be sanc- 
now would not be in best interests tioned in absence of free and unre- 
WOE cient ctpteniaddenmnenenuae 330 stricted competition and in view of 
Preparation costs—a claim for cost of prohibition in annual Dept. of De- 
work performed on uncompleted and fense appropriation acts which pre- 
undelivered units at time an invalid cludes expenditure of appropriated 
contract was canceled because it con- funds under contracts awarded on 
tained material deviations from speci- basis of labor surplus area situation 
fications and award was contrary to at price in excess of lowest obtained 
advertised procurement statute, 10 on unrestricted solicitations. ....... 489 
U.S.C. 2305(c), when such work did The prohibition in sec. 523 of Dept. of 
not result in any benefit to Govt. may Defense Appropriation Act, 1961, 74 
not be paid in view of judicial prece- Stat. 353, against expenditure of ap- 
dent for dental of recovery on quantum propriated funds for payment of 
valebat basis when Govt. does not price differentials on contracts made 
receive any tangible benefit from con- for purpose of relieving economic 
I oo ee as) tyes 447 dislocations, precludes expenditure 
Errencous by military establishment of appro- 
Statutory compliance priated funds under any contract 
An award to bidder who did not offer awarded on basis of labor surplus 
to furnish cloth conforming to terms area situation at price in excess of 
of an invitation for material for mill- lowest obtainable price on unre- 
tary uniforms must be regarded as stricted solicitation of bids or pro- 
award in violation of 10 U.9.O. posals......-----------2--+-----2+-+ 489 
2305(c) and sec. 4-406, ASPR, which Smaak business concerns 
require awards to responsible bidder Certifications 
whose bid conforms to invitation so Capacity 
that doctrine of equitable estoppel, A statement by bidder that he re- 
which precludes Govt. from denying serves right to revise proposed 
existence of a valid contract, is not unit selling price, in event that 
for application, the U.S. not being specified increments are changed, 
bound or estopped by acts of its amounts to “all or none’’ offer, 
officers in entering into agreements which condition, when submitted 
todo what the law does not permit.. 679 in emi - migra pn 
When, after award of textile contract vers oe Sees. ee ee 
on basis of untested sample under ony Rem of =e of items, does 
invitation which did not provide for See bid nonresponsive to 35 
alternate bids, tests on a preproduc- Binet 7 pane inte ¢ oak fi 
tion quantity reveal that bidder had er » a - coe 
substituted material made with dit- cally stated in invitation for pro- 
re curement of water purification 
ferent ply yarn and reduced thread equipment by military depart: 
count contrary to specifications, the ment are matters of responsibility 
bid must be regarded as containing included in definition of “capac- 
material deviations affecting both ity” in sec. 1-705.6(a), ASPR, 
quality and price, which deviations which refers to statutory authority 
contracting officer was without au- of Small Business Admin. to 
thority to waive so that no valid erty etn ang a 
award on basis of nonconforming a ee — clusion in 
bad Wee conmnmmeated 679 invitation of specific experience 
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Capacity—Continued 
determination of experience quali- 
fications of several smal] business 
concerns submitting bids for water 
purification equipment must be 
ED Bis nnnccancnsaccsces 
Evidence 
A bidder who, in response to total 
small business set-aside procure- 
ment, certifies himself as a small 
business concern at time of submis- 
sion of bid and who later is deter- 
mined to have been, in fact, a small 
business concern may have bid 
considered responsive; however, 8 
bidder who was not able to self- 
certify himself as a smal) business 
concern at time of bid submission 
and who, prior to award, as result 
of subsequent event, became a 
smal! business concern may not have 
his bid considered responsive. .....- 
A low bidder who was not able to 
self-certify himself as a small busi- 
ness concern because of size at time 
of submission of bid for total set- 
aside procurement but who, prior 
to award, as result of change in def- 
inition of small business, became a 
smal] business has submitted bid 
which is nonresponsive on its face, 
and to permit award to such a bidder 
on basis of subsequent event curing 
deficiency would be detrimental to 
effectiveness of small business set- 
aside procedure and possibly prej- 
udicial to interests of other large 
concerns who did not submit bids 
but could have qualified under 
ehanged definition.................- 
Buy American Act—foreign product re- 
moval—a Capehart Lousing construction 
contractor who signed a formal contract, 
including a Buy American Act provision 
permitting the use of foreign copper and 
deleting other items contrary to Buy 
American Act provision in the invitation, 
on the basis thet an administrative determi- 
nation had been made to change contract 
language in lieu of change order in accord- 
ance with terms of contract is entitled to 
price adjustment for difference between 
cost of foreign copper and domestic copper, 
which contractor was required to use, on 
the basis of change made after award rather 
then on basis of unilateral error in contract 
which was regarded by contracting agency 
as automatically subject to any changes 
made in Buy American Act exemptions 
between issuance of letter of acceptability 
and execution of contract 
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Construction—printed vo. typewritten, etc., 
material—a signed offer of compliance with 
invitation contained in bic form accom- 
panied by voluntarily submitted type- 
written documents and brochure which 
stipulate furnishing of item differing in 
size from item required by specifications 
does not overcome deviations in bid docu- 
ments, which typewritten documents are 
recognized as part of bid and required to 
be given precedence over printed condi- 
I Ty Be Cina nw Ketconcacssstiscnces 


Damages — liquidated — remission — ap- 
plicability—in absence of any indication 
that provision for remission of liquidated 
damages in sec. 10(a), act of Sept. 1, 1950, 
41 U.S.C. 256a, is limited to procurement 
contracts, it may be regarded as applicable 
to all types of contracts, including sales 
contracts, and consideration may be given 
under 41 U.S.C, 256a for remission of liqui- 
dated storage charges assessed against 
purchaser for delay in‘removal of Govt. 
surplus property 


Default—procurementfrom another source— 
excess cost liability—limitations in stat- 
ultes—although excess costs recovered from 
a defaulting contractor or his surety under 
Capehart housing construction contract, 
which is subject to maximum cost limita- 
tion in sec. 505 of act of Sept. 28, 1951, 12 
U.S.C. 1748i, may not be used to reimburse 
the appropriation obligated for the project, 
such excess costs need not be considered in 
computation of the statutory maximum cost 
limitation and when an administrative 
determination is made that surety Is liable 
on account of contractor’s failure to perform 
for at least all the costs in excess of the 
limitation, there would be no objection to 
contracting agency exercising an option for 
completion of the second phase of work 
under the reprocurement contract. . - 


Deliveries — delays — extension of time — 
a contract clause which provides that, in 
event of delay in delivery of Govt.-fur- 
nished material to contractor, an extension 
of time will be granted but Govt. shall not 
be subjected to any lability for damages or 
loss of profit by reason of any delay may 
not be construed as authorizing any adjust- 
ment of price to compensate contractor 
for increased costs due to Govt.’s delay in 
furnishing materials and, even if it would 
be admitted that delay was so unreason- 
able as to constitute a breach subjecting 
Govt. to liability in absence of clause, the 
provision against Hability has effect of 
barring any increased cost adjustment 


Disputes—final settlement—fina) settlement 
agreement under fixed price contract con- 
taining disputes clause providing for ad- 
ministrative consideration and adjustment 


Page 


432 


143 


590 


361 
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of claims, which settlement fails to ex- Labor stipulations— Continued 
pressly reserve extra work claim which was Davis-Bacon Act—Continued 
pending before contracting officer at time Applicability—Continued 


of signing final settlement agreement, is 
not regarded as an accord and satisfaction 
under administrative practice which con- 
siders settlement to be final only with 
respect to those matters finalized through 
adoption of final settlement memorandum 
and contractor is not foreclosed from ap- 
pealing claims to Contract Appeals Board. 
Increased costs—cost greater than contem- 
plated—evidence—reformation of fixed- 
price sewage disposal contract with a 
county to increase amount representing 
proportionate share of Federal Govt.’s 
contribution for construction for reason 
that, in the several years which have 
elapsed since negotiation of contract and 
commencement of construction, costs have 
increased so that there will be unequal tax 
burden on citizens of the county would be 
contrary to well-established rules that 
contracts containing express stipulation as 
to amount are conclusive upon parties as 
to measure of recovery for performance 
and, in absence of compensating benefit to 
U.8., agents and officers of U.S. are with- 
out authority to modify existing contracts 
or to surrender or waive contract rights 
that have vested in Govt................. 
Government activities—delay in furnishing 
Government material— a contract clause 
which provides that, in event of delay in 
delivery of Govt.-furnished material 
to contractor, an extension of time will 
be granted but Govt. shall nut be sub- 
jected to any liability for damages or 
loss of profit by reason of any delay may 
not be construed as authorizing any ad- 
justment of price to compensate contrac- 
tor for increased costs due toGovt.’sdelay 
in furnishing materials and, even if it 
would be admitted that delay was so 
unreasonable as to constitute a breach 
subjecting Govt. to liability in absence 
of clause, the provision against liability 
has effect of barring any increased cost 
SEI Cine ce ncintecsewsaccsss 
Labor stipulations 
Davis-Bacon Act 
Applicability 
The test for determination of the ap- 
plicability of Davis-Bacon Act, 40 
U.S.C, 276a, is not the nature of the 
specific work but the nature of the 
contract, that is, whether the con- 
tract essentially or substantially 
contemplates the performance of 
work described by the enumerated 
items ‘‘construction, alteration, and/ 
or repair, including painting and 
IED steicctesnenennaee<ehedeia 


674 


684 


361 


When the work to be done under a 
subcontract for replacement, sur- 
facing and lining of a railroad track 
incident to a prime contract for 
operation and maintenance of an 
ordnance plant is shown to be equiv- 
alent to only an estimated 10 miles 
of a 90-mile railway network, that 
deferral of work for several years due 
to budgetary restrictions did not 
prevent full use of the road and that 
the subcontract cost cannot be con- 
sidered to represent cost of recon- 
struction or major repair of track, the 
subcontract may reasonably be con- 
sidered as one for “servicing and 
maintenance” as those terms are 
used in labor standards regulations 
in 29 CFR 5.2 (f) and (g) which 
except such contracts from minimum 
wage requirements of Davis-Bacon 
KOK, BV EO. De Rcccncnccncwinsne 


Jurisdiction—a letter directing the retro- 


active inclusion of minimum wage 
rates in a maintenance subcontract, 
which was considered by contracting 
agency not to be subject to Davis- 
Bacon Act, 40 U.S.C. 276a, must, 
under Reorganization Plan No. 14 of 
1950, 5 U.S.C. 1332-15, relating to labor 
standards laws, be regarded as ad- 
visory only in view of legislative 
history of the plan which indicates 
that the enforcement and administra- 
tion of labor standards were not to be 
transferred by the plan but were to 
remain vested in individual agencies 
and departments of Govt. .....-...-. 


Minimum wage determinations 


After bid opening—in view of specific 
requirement in Davis-Bacon Act, 
40 U.S.C. 276a, that “‘the advertised 
specifications for every contract in 
excess of $2,000 * * * shall contain a 
provision stating the minimum 
wages to be paid * * * which shall 
be based upon the wages that will 
be determined by the Sec. of Labor 
to be prevailing,’ substitution of 
blanket provision in specifications 
that contractors shall pay minumum 
wage rates, regardless of whether 
wage rate determinations are re- 
ceived before or after bid opening, 
ren 

As requiring modification—under the 
Davis-Bacon Act, 40 U.S.C. 276a, 
minimum wage representations and 
stipulations are effective only when, 
as expressly directed, they are in- 
cluded in advertised specifications 
so that the omission of minimum 
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Davis-Bacon Act—Continued 

Minimum wage determinations—Con. 
wage provision from a contract, 
which was advertised without in- 
clusion of such labor standards pro- 
visions, may not be retroactively 
changed to include them, nor is the 
act of itself binding upon the con- 


Compliance—failure of bidder to ac- 
knowledge receipt of addendum 
which was attached to original spec- 
ifications when given to bidder and 
which incorporated prevailing wage 
rate determination made by Sec. of 
Labor under Davis-Bacon Act, 40 
U.S.C. 276a, would not, in event of 
award, excuse contractor from com- 
pliance with minimum wage rate 
provisions of contract; therefore, 
failure to acknowledge receipt of 
addendum may be waived and bid 
considered for award. .............. 

Erroneous determination as requiring 
modification—letters of inadvertence 
issued pursuant to Davis-Bacon Act, 
40 U.S.C. 276a, establishing different 
classifications and new minimum 
wage schedules for work under a 
reservoir area clearing contract, 
which had been awarded on basis of 
compliance with advertised specifi- 
cations containing minimum wage 
schedules based on a determination 
by Sec. of Labor of prevailing wages 
for corresponding work on similar 
projects in the area, are to be dis- 
tinguished from letters of inadvert- 
ence which merely correct transposi- 
tion or other clerical errors in previous 
wage determinations and which were 
considered in 37 Comp. Gen. 326 to 
afford basis for contract modification 
in accordance with terms of the con- 
tract; therefore, where original pre- 
vailing rate certifications for particu- 
lar contract appear to have correctly 
stated the determinations actually 
made, there is no basis for contract 
modification to incorporate new 


Nondiscrimination—propriety—although 
the Office of Architect of the Capitol—a 
part of Legislative Branch of Govt.—in 
the letting of contracts for construction 
and other work is not required to include 
the mandatory nondiscrimination clause 
provided in E.O. No. 10925, Mar. 6, 1961, 
which was issued pursuant to general 
Executive Powers of the President under 
the Constitution rather than pursuant to 
Congressional directive, such nondis- 
crimination clauses may be included in 
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contracts executed by Architect of the 
Capitol without violating sec. 3709, R.8., 
41 U.8.0. 5, which requires contracts to 
be awarded on basis of the maximum 


possible competition. ........ 


Leases. (See Leases) 
Mistakes 
For errors prior to award. 
565 mistakes) 


(See Bids, 


Price adjustment—execution of contract— 


Capehart housing construction con- 
tractor who signed a formal contract, 
including a Buy American Act provision 
permitting use of foreign copper and 
deleting other items contrary to the Buy 
American Act provision in invitation, 
on the basis that an administrative deter- 
mination had been made to change con- 
tract language in lieu of a change order in 
accordance with terms of the contract is 
entitled to a price adjustment for the 
difference between the cost of foreign 
copper and domestic copper, which oon- 
tractor was required to use, on basis of a 
change made after award rather than on 
basis of a unilateral error in contract 
which was regarded by contracting 
agency as automatically subject to any 
changes made in Buy American Act 
exemptions between issuance of letter of 
acceptability and execution of contract. 


Unilateral — specification misinterpreta- 


tlon—the failure of a supply contractor 
to include an item in his bid, because 
he believed that the item was to be fur- 
nished by the construction contractor 
on the same project although the 
amended drawings and a reissued ad- 
dendum to the invitation clearly pro- 
vided that the item was to be furnished 
by the supply contractor, must be re- 
garded as a unilateral mistake and in 
the absence of anything to put the 
contracting officer on notice of possible 
error, the award which was made 16 
days after opening and prior to any 
allegation by the supply contractor of 
error must be held to have consum- 
mated a binding contract obligating the 
contractor to furnish the item........... 


Modification 
Completed, terminated, etc., contracts— 


although Sec. of Agriculture has con- 
tract modification authority under sec. 
110(b) of Soil Bank Act, 7 U.S.C. 
1834(b), such authority has no applica- 
tion to contracts or parts of contracts 
which have been terminated; therefore, 
soil conservation contracts which were 
terminated when producer died or lost 
control of farm as result of eminent 
domain proceedings, pursuant to regu- 
lations incorporated in contract, may 
not be regarded as subsequently 
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Modification— Continued 
amended or modified by issuance of an 
amended regulation to provide pay- 
ments not requied under the contract 
or part of the contract which terminated. 
Consideration 
The requirement ir. concession con- 
tracts for furnishing of free transpor- 
tation and reduced rate accommoda- 
tions to Federal and State employees 
visiting national parks on official 
business is requirement in Interest 
of Govt. rather than the concessioners 
so that concessioners may not be re- 
Meved of this obligation in absence of 
adequate consideration moving to 
Govt. nor may the contracts be mod- 
ified, in the absence of consideration, 
to prohibit concessioner from furnish- 
ing obligated services................. 
Agreements by purchasers of commer- 
cial and industrial lots sold by Govt. 
under authority in Navajo land ex- 
change act of September 2, 1958, 72 
Stat. 1686, to make payment at regular 
intervals over prolonged period on 
outstanding balance of their land 
purchase price, together with interest 
on such balance, after purchasers 
under original sales contracts which 
gave Govt. forfeiture right were un- 
able to complete payment within 
short periods of time and Govt. de- 
termined that invocation of forfeiture 
and foreclosure would result in greater 
loss to Govt., may be regarded as 
being supported by valid considera- 
tion for Govt.’s waiver of right of 
forfeiture since neither party to the 
contracts was under any legal obliga- 
tion beyond time forfeiture took effect; 
therefore, no objection to long-term 
agreements will be made.............. 
Government agent’s authority—reforma- 
tion of fixed-price sewage disposal con- 
tract with a county to increase amount 
representing proportionate share of Fed- 
eral Govt.’s contribution for construc- 
tion for reason that, in the several years 
which have elapsed since negotiation of 
contract and commencement of construc- 
tion, costs have increased so that there 
will be unequal tax burden on citizens 
of the county would be contrary to well- 
established rules that contracts contain- 
ing express stipulation as to amount are 
conclusive upon parties as to measure of 
recovery for performance and, in ab- 
sence of compensating benefit to U.S., 
agents and officers of U.S. are without 
authority to modify existing contracts 
or to surrender or waive contract rights 
that have vested in Govt............... 
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Modification—Continued 


Minimum wage revisions. (See Contracts, 
labor stipulations, Davis-Bacon Act, 
minimum wage determinations, erro- 
neous determination as _ requiring 
modification) 


Negotiation—impracticable to obtain com- 


petition—a negotiated award for repair 
services for special purpose military ve- 
hicles and complex ground equipment 
under 10 U.S.C. 2304(a)(10), when it is 
impracticable to obtain competition, with 
firm which had ranked highest among 15 
firms submitting proposals based on 
weighted point system which included 
evaluation of technical and financial capa- 
bilities of offerors as well as their prices. 
was proper and administrative determina- 
tion based on fact that there was no stand- 
ard pricing manual for procurement and 
no known basis for drafting specifications 
supports determination for award by 
OT iccccascaminemnnnnninddinptins 


Offer and acceptance 


Notice of award to wrong bidder—the in- 
advertent mailing of notice of award of 
contract to wrong bidder on last day of 
fiscal year did not impose any liability 
on either Govt. or intended contractor 
prior to expiration of availability of fiscal 
year appropriation; therefore, inasmuch 
as notice of award to successful bidder 
was not mailed until first day of new 
fiscal year, there was no valid and bind- 
ing agreement between parties prior to 
new fiscal year within meaning of sec. 
1311, Supplemental Appropriation Act, 
1955, 31 U.S.C. 200, to constitute a valid 
obligation of preceding fiscal year 
iiccnstittdthnnvicieniintive 

Notice of award v. contract execution— 
under Capehart housing construction 
invitation which provided that all of the 
material conditions of the contract were 
established by terms of bid documents, 
including a Buy American Act provision 
precluding use of foreign copper, the 
issuance of letter of acceptability to a 
bidder brought into existence a binding 
contract obligating contractor to execute 
a formal contract with the Buy Ameri- 
can Act provision as established in in- 
vitation, notwithstanding that a formal 
contract document which was subse- 
quently presented to contractor con- 
tained a different Buy American Act 
provision which, in effect, permitted use 
of foreign copper and prohibited other 
foreign items which were permitted 
originally under the invitation_......... 
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CONTRACTS—Continued 
Offer and acceptance—Continued 
Variance between invitation and contract 





A Capehart housing construction con- 
tractor who signed a formal contract, 
including a Buy American Act pro- 
vision permitting use of foreign copper 
and deleting other items contrary to 
Buy American Act provision in invi- 
tation, on basis that administrative 
determination had been made to 
change contract language in lieu of 
change order in accordance with terms 
of contract is entitled to price adjust- 
ment for difference between cost of for- 
eign copper and domestic copper, 
which contractor was required to use, 
on the basis of change made after 
award rather than on basis of uni- 
lateral error in contract which was 
regarded by contracting agency as 
automatically subject to any changes 
made in Buy American Act exemp- 
tions between issuance of letter of 
acceptability and execution of con- 


Under Capehart housing construction 
invitation which provided that all of 
the material conditions-of the contract 
were established by terms of bid 
documents, including Buy American 
Act provision precluding use of foreign 
copper, the issuance of letter of ac- 
ceptability to bidder who brought into 
existence a binding contract obligating 
contractor to execute formal contract 
with Buy American Act provision as 
established in invitation, notwith- 
standing that formal contract docu- 
ment which was subsequently pre- 
sented to contractor contained a dif- 
ferent Buy American Act provision 
which, in effect; permitted the use of 
foreign copper and prohibited other 
foreign items which were permitted 
originally under the invitation........ 


Payments 
Accord and satisfaction 


Acts constituting—the placing by a con- 
tractor ‘of restrictive endorsement on 
Govt. check when accompanying 
voucher clearly indicated that check 
was tendered in full and final settle- 
ment of contractor’s claim does not 
modify terms of tender without con- 
currence of Govt., the contractor hav- 
ing right only to accept check upon 
terms tendered or to reject check. .... 

Consideration—acceptance of a Govt. 
check, representing costs in excess of 
original contract estimate, by contrac- 
tor who failed to comply with excess 
cost notice requirements in contract 
which provided for reimbursement to 
contractor 0. actual costs, plus agreed 
fixed fee, subject to maximum limita- 
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Payments—Continued 
Accord and satisfaction— Continued 

tion constitutes an accord and satisfac- 
tion of all claims for which there was 
valid consideration, and such accord 
and satisfaction would not be invalid 
merely because amount paid is that 
which Govt. had previously offered or 
that Govt.’s view of controversy as 
distinghished from contractor's was 
adopted in settlement................. 
Liquidated vo. unliquidated—under con- 
tract which provided for reimburse- 
ment to contractor of actual costs, plus 
agreed fixed fee, subject to proviso that 
that costs in excess of $8,000 per truck 
should not be incurred without notice 
to and approval of contracting officer, 
an excess cost settlement which was 
not supported by exact cost records nor 
any showing that costs equaled or 
exceeded settlement figure may not be 
regarded as settlement of liquidated 
amount to preclude its consideration 
as valid accord and satisfaction of 
og eee 
Parties—a check which was sent to suc- 
cessor of original contractor, endorsed 
by officer of original contracting firm 
who was familiar with contract and 
participated in settiement proveedings 
does not appear to be acceptance by a 
party who does not have authority or 
capacity to effect an accord and satis- 
faction, however, the retention of pro- 
ceeds of cneck for nine months without 
protest or indication of objection, ex- 
cept for attempted restrictive endorse- 
ment, must be regarded as affirmation 
of acceptance of check on basis of full 
and fina] settlement condition offered 
Se Pe itteisacabiuhsasoakianabehases 
Pending disputes, ete.—ccrtification of 
a voucher by GAO of amount found 
due a contractor and disallowance of 
balance of contractor’s claim represents 

& determination of merits of claim so 
that it no longer may be considered 
pending before GAO; therefore, the 
tender of a Govt. check in amount 
certified by GAO as full and final 
settlement of contractor’s claim consti- 
tutes an accord and does not come with- 

in purview of rule that acceptance of 
check in full payment while negotia- 
tions of dispute are being conducted 
does not represent an accord . ......... 
Final—final settlement agreement under 
fixed price contract containing disputes 
clause providing for administrative con- 
sideration and adjustment of claims, 
which settlement fails to expressly re- 
serve extra work claim which was 
pending before contracting officer at time 
of signing final settlement agreement, is 
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CONTRACTS— Continued 
Payments—Continued 

not regarded as an accord and satisfac- 
tion under administrative practice which 
considers settlement to be final only 
with respect to those matters finalized 
through adoption of final settlement 
memorandum and contractor is not fore- 
closed from appealing claim to Contract 
SE ic nktnciatitienninninnse 74 

Surety of defaulted contractor—retained 
percentages, etc.—a completion agree- 
ment between Govt. and a surety who 
completes work under construction con- 
tract terminated for default, which pur- 
ports to authorize payment of unpaid 
progress estimates and retained per- 
centages due contractor at time of termi- 
nation in excess of surety’s completion 
costs free of Govt’s right to apply such 
excess amounts to contractor’s tax debt, 
is, in absence of any authoritative 
judicial precedent, to be regarded as un- 
authorized and contrary to interest of 


Page; CONTRACTS—Continued 
Price—Continued 
Adjustment—Continued 
authorizing any adjustment of price to 
compensate contractor for increased 
costs due to Govt.’s delay in furnishing 
materials and, even if it would be ad- 
mitted that delay was so unreasonable 
as to constitute a breach subjecting 
Govt. to liability in absence of clause, 
the provision against Hability has ef- 
fect of barring any increased cost ad- 
SOURIIATE, GIs ss tictrntinneitnsinaumannin 361 
Proprietary, etc., items—use by Govern- 
ment—evidence which shows that propri- 
etary data submitted to one military 
department was not used directly by 
another department in drafting of specifi- 
cations and that company protesting vio- 
lation of its rights in proprietary data not 
only withdrew its claim to drawings in- 
volved, but its personnel participated with 
Govt. personnel in drafting specifications, 
does not afford basis for questioning pro- 


Page 


Govt.; and, therefore, amounts in excess priety of issuance of specifications......... 294 
of surety’s completion cost may not be Reformation. (See Contracts, modification) 
paid to surety as reimbursement for pay- Sales. (See Sales) 


ment bond disbursements but may be 
applied to contractor’s tax debt . ......-- 85 
Performance—impossibilt y—increased costs. 
(See Contracts, increased costs, fixed price, 


Specifications—ad ministrative determination 
<onclusiveness—specifications which are 
outline, performance-type drawings indi- 
cating contro] dimensions to meet safety, 


performance impossibility) reliability and inverchangeability of parts 
Price requirements of procuring agency but 
Adjustment which are determined to be adequate to 


After price redetermination—tax credite— 
tax credits which are due a Govt. con- 
tractor as the result of renegotiation of 
contract prices, in accordance with the 
price redetermination provisions of the 
contracts, and which are in excess of 
contract overpayments representing 
the differences between progress pay- 
ments and the revised contract prices 
should be paid in full by the con- 
tracting agency, where the agency has 
funds for adjustment of the contract 
account, pursuant to sec. 1481 of 
Internal Revenue Code, 26 U.S.C. 
1481, rather than requiring contractor 
to go to the Internal Revenue Service 


permit or require manufacture of product 
to meet needs of agency, even though they 
leave to manufacturer the determination 
of materials, processes, controls and tests 
necessary to produce safe and reliable 
product, will not be regarded as deficient 
or inadequate in absence of clear and con- 
vincing evidence that agency determina- 
tion is in error or that award of contract 
under specifications would be unduly re- 
strictive of competition or ia violation of 


Ambiguous 
Acceptance propriety—where a low bid- 
der, as wel] as all other bidders ona 
reclamation project, was bidding with 


for recovery of part of the tax credit 
merely because of unfavorable balance 
between the renegotiated contract 
prices and the total progress payments, 
the purpose of sec. 1481 being to miti- 
gate the effect of renegotiation to elimi- 
nate excessive contract profits. ....... 
Delays, etc., by Government—a contract 
clause which provides that, in event 
of delay in delivery of Govt.-furnished 
material to contractor, an extension of 
time will be granted but Govt. shall 
not be subjected to any Hability for 
damages or loss of profit by reason of 
any delay may not be construed as 


581 


full knowledge of an error by Govt. in 
underestimating the quantity of one 
of the items in the invitation, accept- 
ance of the low bid, which was low 
even if an evaluation was made on 
basis of the correct quantity, would 
have been proper and preferable to an 
award on the readvertisement which 
resulted in considerably higher prices; 
therefore, since the low bidder has in- 
dicated a willingness to accept an 
award at unit prices quoted in the first 
bid, negotiation on such basis would be 
justified and should be undertaken... 


561 
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CONTRACTS—Continued Page| CONTRACTS—Continued Page 
Specificatione—Continued Specifications—Continued 
Ambiguous—Continued Conformability of equipment, etc., offered 
Evidence—in related procurements Administrative deter mination conclusive- 
which required supply contractor to ness—under a two-step procurement 
furnish standardized equipment and which required bidders to furnish pro- 
construction contractor to provide for posals complying with technical speci- 
installation of equipment, the fact that fications and provided further that 
a particular component overlooked by only marginal proposals would be per- 
supply contractor was listed in tech- mitted to be brought up to acceptable 
nical provisions of invitation many standards, a bidder whose technical 
pages after paragraph specifying equip- proposal was unacceptable for material 
ment does not make paragraph speci- deficiencies may not be considered as 
fying component less applicable to having been improperly denied oppor- 
supply contractor particularly in view tunity to present additional data to 
of fact that technical conditions were bring materially deficient proposal 
common to both invitations and did up to required standards so as to 
not purport to fix respoctive respon- be furnished invitation under second 
sibilities of construction contractor and step of procurement... ................ 35 
Ee 326 Samples deviating from specifications— 
Changes, revisions, etc. when, after award of textile contract 
After opening on basis of untested sample under in- 
Supervening causes vitation which did not provide for 
Deletion, after bids are opened, of alternate bids, tests on a preproduc- 
one unit from specifications for tion quantity reveal that bidder had 
construction of Capehart housing substituted material made with differ- 
project because such unit would be ent ply yarn and reduced thread count 
in excess of unit ceiling limitation contrary to specifications, the bid must 
imposed by statute enacted subse- be regarded as containing material de- 
quent to bid opening (sec. 507(c) viations affecting Woth quality and 
of act of June 8, 1960, which price, which deviations contracting 
amended sec 803(b)(3)(B), Na- officer was without authority to waive 
tional Housing Act, 12 U.8.0. so that no valid award on basis of non- 
1748b(b)(3)(B)), and reduction conforming bid was consummated.... 679 
from each lump-sum bid of an Deviations 
amount based on estimated re- Brochure inadvertently submitted— 
placement cost of overceiling unit, under invitation requiring that bids 
which reduction represents only set forth full and complete informa- 
small portion of entire cost and tion, voluntary submission of type- 
would not change relative position written document identified by bid- 
of bidders, would not violate com- der as 8 proposal and brochure, both 
petitive bid system, and award of which stipulated furnishing an item 
under changed _ specifications of different dimension than item re- 
would be in best interestsof Govt. 65 quired by invitation, although signed 
Deletion of a relatively minor item bid form accompanying documents 
from specifications after bids are did not contain any exception to speci- 
opened due to supervening cause, fications, must be regarded as part of 
which is not within control of bid in view of fact that documents con- 
bidder or contracting agency and tained information normally inserted 
which would preclude award in in bid form, and since deviations in 
strict conformance with original 
specifications, would not be change sccompanying documents affect qual- 
which would violate competitive ity and price of item offered they are 
WARRIOR. ci ccccecenicvneccksss 55 considered material and make bid 
Explanation, ete., requirement—al- nonresponsive to invitation........... 432 
though an explanation in addendum Descriptive literature—technical data 
to a complex procurement invitation required to be submitted with bid for 
of effect of changes would have been purposes of bid evaluation as distin- 
helpful to bidders in considering guished from material required for de- 
changes, there ts no basis upen which termination of bidder’s responsibility 
contracting agency can be charged with 
duty of furnishing such explanation to must be regarded a part of bid so that 
bidders who could have detected failure to include required information 
changes by a cursory comparison of in technica] data makes bid nonrespon- 
original with revised specifications.... 326 Be Sy is ctitcdecenetacébvicce 132 
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Deviations—Continued 
Informal v. substantive 
The proper criterion for determining 
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Deviations—Continued 
Informal v. substantive—Continued 
tion of procuring officials and low 


whether omission from descriptive 
data of a certain part of equipment, 


bid which did not offer items in strict 
compliance with specifications was 


which was specifically required to properly rejected as nonresponsive.. 458 
be included by terms of invitation, A bidder who voluntarily submitted 
may be regarded as informality not samples for the purpose of showing 
affecting price or quality is difference the class of material to be used, but 
between what is offered on face of who failed to designate particular 
bid and what is required under in- class in the bid as required by the 
vitation; therefore, in view of specific invitation, which class designation 
requirement for submission of tech- is subsequently determined to have 
nical data, bidder’s failure to include been unnecessary and meaningless, 
all equipment necessary for evalua- has not submitted a bid which re- 
tion of bid may not be considered an quires automatic rejection as a non- 
informality which may be waived.. 132 responsive bid, nor would voluntary 

A provision in requirement-type bid submission of samples make bid 
that bidders insert symbol ‘‘N/C” nonresponsive when such samples 
(no charge), where no charge was would have no effect on bidder’s 
contemplated on numerous items obligation to furnish an item con- 
which were not to be considered in forming to specifications............ 548 
evaluation of bids, is a provision for Minor deviations in a bid which, when 
protection of Govt. and failure of added to deviations that are major 
bidder to insert ‘‘N/C” symbol is not affecting both quality and price, 
failure affecting bid price or quantity extend the degree of variance even 
or quality of work which would re- further and, therefore, must be con- 
sult in unfair competitive advantage SINE Ci kicecttinttrtintnine 679 
to bidder or infringe upon enforce- Failure to furnish something required 
able rights of other bidders; there- Addenda acknowledgment—failure of 
fore, the failure may be waived and bidder to acknowledge receipt of ad- 
bid considered for award.......... 321 dendum which was attached to orig- 

Under invitation requiring that bids inal specifications when given to 
set forth full and complete informa- bidder and which incorporated pre- 
tion, the volurtary submission of vailing wage rate determination made 
typewritten document identified by by Sec. of Labor under Davis-Bacon 
bidder as a proposal and brochure, Act, 40 U.S.C, 276a, would not, in 
both of which stipulated furnishing event of award, excuse contractor 
an item of different dimension than from compliance with minimum wage 
item required by invitation, rate provisions of contract; therefore, 
although signed bid form accom- failure to acknowledge receipt of ad- 
panying documents did not contain dendum may be waived and bid con- 
any exception to specifications, must SRNNOE FOE CI ictinciacnimdntensesn 48 
be regarded as part of bid in view of Amended specification notice not re- 
fact that documents contained infor- ceived—acceptance of low bid, which 
mation normally inserted in bid is responsive to original invitation 
form, and since deviations in accom- but not responsive to mandatory re- 
panying documents affect quality quirements in amended invitation 
and price of item offered they are because amendment was not timely 
considered material and make bid received, on basis of amended bid 
nonresponsive to invitation......... 432 received after opening would be prej- 

The materiality of certain detailed udicial to other bidders and, although 
items in a specification, such as size Govt. should make every effort to see 
of nuts, bolts and rivets, is a matter that interested bidders receive timely 
primarily within discretion of copies of invitations and amendments, 
officials of procuring agency and failure in a particular case does not 
when a determination is made that warrant consideration of amended bid 
such specific items are important received after opening time........... 126 
because of need for interchange- Bid bond 


ability of spare parts and for acquisi- 
tion of additional parts, the materi- 
ality of specific items will be re- 
garded as within reasonable discre- 


Evidence submitted by low bidder 
who failed to insert penal sum on 
bid bond pursuant to authority 
given by surety, which evidence 
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CONTRACTS— Continued 
Specifications— Continued 
Fallure to furnish something required— 


Continued 


Bid bond—Continued 


includes statement in bid that bid 
bond in amount of five percent of 
bid was being submitted and state- 
ment by surety that it was its in- 
tention to be obligated in amount 
of five percent of bid, establishes 
intention of parties with respect to 
bond so that bond may be consid- 
ered valid bond and award of 
contract made to low bidder_.....-. 
Where evidence independent of that 
of bidder establishes that proper bid 
bond was obtained in time for sub- 
mission with bid but due to inad- 
vertence the bond was left, prior to 
time scheduled for opening, on desk 
of Govt. official in bid opening office 
end that during time prior to dis- 
covery of bond bidder did not have 
access to room in which bond was 
left, such evidence substantiates 
that failure to timely submit bond 
was not due to any lack of financial 
responsibility on part of bidder and 
that bidder did not have any elec- 
tion after bid results were known 
to make his bid responsive or not 
so that reasons for rule against 
waiver of bond requirement are not 
present; therefore, in such circum- 
stances, bid may be considered as 
having been submitted with a bond. 


Blanket offer to conferm te specifica- 


tions—a statement in letter submitted 
with bid that equipment offered 
meets requirements of specifications, 
notwithstanding that technical data 
submitted with bid did not inciude 
certain equipment specifically re- 
quired by invitation, does not over- 
come omissions in bid data. 


Information 


Disqualification of bidder from second 
step of two-step procurement be- 
cause of failure to furnish sufficient 
data to permit determination that 
technical proposals met Govt's. 
requirements would not be affected 
by fact that bidder could have ob- 
tained small business certificate of 
competency, determination of bid- 
der’s capacity and credit being mat- 
ter of responsibility of bidder after 
evaluation that technical proposal 
submitted by bidder was acceptable. 

Under a two-step procurement for 
highly specialized equipment which 
required bidders to furnish sufficient 
data to enable procurement agency 
to determine precisely what equip- 
ment was being offered and that 
equ!pment met Govt. requirements, 
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Failure to furnish something required— 


314 


Continued 


Information— Continued 


bidder who had designed and manu- 
factured prototype model under 
prior specification, but who did not 
submit sufficient data for determina- 
tion that proposa! met the new engi- 
neering requirements, was not im- 
properly denied opportunity to 
correct material deficiencies in pro- 
posal, the procurement agency hav 
ing right to reasonably circumscribe 
area of consideration and time and 
to condition consideration upon 
technical data originally submitted 
unless only marginal deficiencies 
were noted in which event correc- 
tion was permitted. ................ 
Rejection of bid as nonresponsive to 
invitation because bidder failed to 
include certain part of equipment in 
technical data required to be fur- 
nished with bid for purposes of bid 
evaluation was proper. ............- 
Technical data required to be sub- 
mitted with bid for purposes of bid 
evaluation as distinguished from 
material required for determination 
of bidder’s responsibility must be 
regarded a part of bid so that failure 
to include required information in 
technical data makes bid nonre- 
sponsive to invitation. ............ 
The inadvertent omission from de- 
scriptive data of certain part of 
equipment which was specifically re- 
quired to be included in technical 
data- so that contracting agency 
could determine whether specifica 
tions could be satisfied by equip- 
ment proposed to be furnished may 
not be regarded as minor omission 
which should not be questioned - ... 
A low bidder who, in response to an 
invitation for brand name “or 
equal”’ articles, fails to comply with 
the descriptive data requirements, 
including statement of differences 
between articles other than brand 
names, because the “or equal’ 
articles offered in bid were refer- 
enced to identical items being 
supplied under a current contract 
has not submitted a bid which 
cannot be adequately or accurately 
evaluated or under which any 
doubt exists as to the exact articles 
the bidder would be bound to fur- 
nish; therefore, the bid may be 
considered responsive to the invita- 
tion and award based on such bid 
oo 
A bidder who voluntarily submitted 
samples for the purpose of showing 
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Specifications—Continued 
Failure to furnish something required— 
Continued 
Informgtion—Continued 
the class of material to be used, but 
who failed to designate particular 
class in the bid as required by the 
invitation, which class designation 
is subsequently determined to have 
been unnecessary and meaningless, 
has not submitted a bid which re- 
quires automatic rejection as a 
nonresponsive bid, nor would vol- 
untary submission of samples make 
bid nonresponsive when such sam- 
ples would have no effect on bid- 
der’s obligation to furnish an item 
conforming to specifications......... 
Furnishing more than contract require- 
ments—under invitation for supplying 
pumps and motors, which requires 
bidders to furnish certain minimum, 
technical data including name of man- 
ufacturer on each make and model of 
pump offered, a bidder who submitted 
data on two different manufacturers, 
both of whom met specifications, has 
merely reserved an option to be able to 
select at a later date particular man- 
ufacturer and need not have his bid 
considered nonresponsive in view of fact 
that data furnished in excess of “‘min- 
imum” met requirements of specifica- 
tions and no additional cost to Govt. 
WIR iva wi iteniendctwicadacnsinces 
Qualified products 
Listing—readvertisement of a procure- 
ment involving qualified product list 
item on revised specifications which 
relaxed certain testing requirements 
for product after administrative de- 
termination that one of bidder’s 
products had been permitted to 
qualify on basis of less exacting test- 
ing methods than those prescribed in 
invitation is proper administrative 
action and, even though there was 
disclosure of prices, readvertisement 
of procurement is less undesirable 
than acceptance of low bid on basis 
on which other bidder who met 
specifications had no opportunity to 
bid or acceptance of higher bid despite 
qualification approval of low bidder’s 


Time for qualification—failure of pro- 
curing agency to give low bidder, 
who was then current contractor, the 
notification required by sec. 1-1103.1, 
ABPR, and sec. 1-1103.1(a), Air Force 
Procurement Inst., that qualification 
of its product under new procurement 
would be required so that low bidder 
would have same time as other pro- 
spective bidders to qualify his product, 
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Specifications— Continued 


Qualified producte—Continued 
deprived U.S. of full and free compe- 
tition contemplated by regulations 
and statutes; therefore, a valid award 
may not be made under invitation.... 
Restrictive—t wo-step, etc., procurements— 
a two-step procurement under which 
bidders, after being furnished per- 
formance specification, are requested to 
submit technical proposals, without 
prices, then, after proposals are evaluated 
for acceptability, those bidders who 
qualified are invited to bid under normal 
advertising procedures on invitation 
which includes requirement for compli- 
ance with technical proposal is not re- 
strictive of competition, even though 
some bidders are disqualified at first 
stage because their technical proposals 
are materially deficient, since procure- 
ment officers are vested with reasonable 
degree of discretion to determine extent 
of competition and are responsible for 
determining conformance of technical 
proposals to Govt’s requirements_...... 
Samples deviating from specifications— 
under advertised procurement invitation 
which did not require submission of 
samples nor indicate that failure to 
furnish samples would require rejection 
of bids as specified in sec. 1-2.202-4, 
Federal Procurement Regs.—which 
regulations are mandatory on procuring 
agency—a low bid which does not con- 
tain any deviations from invitation but 
is accompanied by sample which was not 
in conformance with standard specifica- 
tions not specifically incorporated in 
invitation may not legally be disregarded 
on basis that sample which was sub- 
mitted for information rather than evalu- 
ation purposes did not conform to 
SOs cccitcnccincsintigtillitinalia 


Tax matters—tax credits—contracting agency 


v. Internal Revenue Service—tax credits 
which are due a Govt. contractor as the 
result of renegotiation of contract prices, 
in accordance with the price redetermins- 
tion provisions of the contracts, and which 
are in excess of contract overpayments 
representing the differences between prog- 
Tess payments and the revised contract 
prices should be paid in full by the con- 
tracting agency, where the agency has 
funds for adjustment of the contract 
account, pursuant to sec. 148], Internal 
Revenue Code, 26 U.8.C. 1481, rather than 
requiring contractor to go to the Internal 
Revenue Service for recovery of part of the 
tax credit merely because of unfavorable 
balance between the renegotiated contract 
prices and the total progress payments, 
the purpose of sec. 1431 being to mitigate 
the effect of renegotiation to eliminate 
excessive contract profits. .............-.. 
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of pay computation methods, most 
favorable formula) 

Gover v, United States, Ct. Ci. No. 535-57, 
May 1, 1960. (See Pay, retired, election 
of pay computation method, most favor- 
able formula) 

Heinlein v. United States, Ct. Cl. No. 459- 
59, December 1, 1960. (See Pay, retired, 
disability, re-retirement) 

Palmer v. United States, Ct. Cl. No. 356- 
58, January 20, 1960. (See Compensa- 
tion, double, concurrent military retired 
and civilian service pay, Reserve mem- 
bership, Army of the United States) 

Schuyler v. United States, Ct. Cl. No. 548- 
58, January 20, 1960. (See Compensa- 
tioa, double, concurrent military retired 
and civilian service pay, maximum 
limitation) 


Interest—to construe provision in 28 U.S.O, 
2517 for payment of interest on judg- 
ments rendered by Court of Claims 
against U.S. as a blanket authorization 
for payment of interest on all judgments 
would not be in consonance with rule in 
28 U.S.C, 2516(a) that interest on claims 
against U.S. cannot be recovered in ab- 
sence of express provision for interest in 
a statute or contract and would make 
specific provisions for interest on Court 
of Oiaims judgments in 28 U.S.C. 2516(b) 
and in 31 U.S.C. 227 of little significance; 
therefore, payment of interest on Court 
of Claims judgment against U.S., which 
did not provide for any interest pay- 
ment, may not be regarded as authorized 
by law under 28 U.S.C. 2517 and, in ab- 


COURTS Page | COURTS—Continued Page 
Decisions Decis‘ons—Continued 
Acceptance as precedent by General Schwartz v. United States, Ct. Cl. No. 513- 

Accounting Office 57, March 2, 1960. (See Compensation, 

The holding in Louis E. Fagan, et al. removals, suspensions, back pay, deduc- 
(Lewis L. Gover, Plaintiff No. 2) v. tions from back pay, employment duty) 
United States, Ct. Cl. No. 535-57, Seliga v. United States, 137 Ct. Cl. 710. 
decided May 4, 1960, that Career (See, also, Pay, retired, re-retirement, 
Incentive Act of 1955 did not terminate fleet reservist transfer to retired list) 
the right of members of uniformed Vitarelli v. United States, Ct. Cl. No. 283- 
services who were retired prior to Oct. 59, June 8, 1960. (See Compensation, 
1, 1949—effective date of Career Com- removals, suspensions, etc., back pay, 
pensation Act of 1949—to change foreign post differential inclusion) 
method of computing retired pay so Watman pv. United States, Ct. Cl. No. 189- 
as to receive advantage of the more 59, March 1, 1961. (See Compensation, 
favorable of the two methods pre- double, concurrent military retired and 
scribed in sec. 511 of Career Compen- civilian service pay, Reserve member- 
sation Act of 1949 will be followed in ship, Army of the United States) 
settlement of similar claims. 37 Whelen v. United States, Ct. Cl. No. 469- 
Comp. Gen. 31, modified............. 222 57, September 9, 1960. (See Pay, retire- 

Questionable statutory interpretation— ment, re-retirement, after October 1, 1949) 
the holding of Court of Claims in Williams v. United States, Ct. Cl. No. 
Heinlein v. U.S,, Ct. Cl. No. 469-59, 173-57, April 8, 1959. (See Pay, retired, 
Dec. 1, 1960, that member of uniformed disability, disability found prior to phys- 
services who did not have service in ical examination for promotion, higher 
military or naval forces prior to grade retired pay) 
November 12, 1918, and who, after Judges—District of Columbia. (See District 
retirement for disability, serves on of Columbia, judges) 
active duty and is again retired is Judgments, decrees, ete. 
entitled to have inactive time on re- Against officers and employees—liability 
tired list prior to recall to active duty of Government—damages assessed by 
included in computation of disability Federal court against district director 
retired pay under sec. 402(d), Career of Internal Revenue Service and an em- 
Compensation: Act of 1949, as a result ployee of Department of Justice for an 
of member’s election under sec. 411 of offense in handling certain income tax 
the act, will be followed as precedent litigation may be regarded as liability 
in settlement of claims by individuals of U.S. in view of broad authority in 26 
who, as result of a 411” election U.S.C. 7423(2), which was intended to 
qualifying for increased disability exempt Govt. officers and employees 
retired pay computed under sec. from liability for civil damages recovered 
402(d), the requirement for service against them in performance of official 
prior to Nov. 12, 1918, no longer being duty in administration of internal reve- 
of any consequence in application of nue laws, and in view of administration 
re-retirement concept under sec. 402(d) determination that action of both em- 
a ee 639 ployees was taken in performance of 

Fagan v. United States, Ct. Cl. No. 535-57, official duties and pursuant to adminis- 
May 1, 1960. (See Pay, retired, election trative authorization and sanction...... 96 
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way laws that the emergency funds for 
repair or reconstruction of Federal-aid 
highways damaged as the result of 
floods, and other catastrophes, did not 
preclude the use of genera) Federal-aid 
highway funds for restoration of dam- 
aged highways, Federal-aid primary or 
secondary highways damaged or de- 
stroyed by natural disaster may be re- 
constructed with either regular Federel- 
aid highway funds or emergency funds 
provided under 23 U.S.C. 125, and a 
damaged interstate highway previously 
approved to interstate standards with 
Federal interstate funds may be recon- 
structed with either emergency funds or 
regular Federal-aid primary fuads but 


DECEDENTS’ ESTATES 
Pay, etc., due military personnel 


Amounts withheld from hospitalized 
veterans—retired pay ov. pension, etc.— 
although provision in 38 U.8.C, 3203(a) 
(2)(A), respecting distribution of lump- 
sum payments to estates of veterans 
who die while receiving hospital treat- 
ment in VA facility for period of time 
during which pension, compensation, or 
retirement pay has been withheld under 
38 U.S.C. 3203(a)(1), are broad enough 
to include retired pay so withheld, 
retired pay which is administered by 
particular military service to which 
member belongs and represents remu- 
neration for services rendered is to be 


COURTS—Continued Page| CUSTOM AND USAGE—Continued Page 
Judgments, decrees, ete.—Continued Effect—Continued 
sence of specific authorization, payment not interstate funds. 40 Comp. Gen. 21, 
of interest is not proper................. 286 a 404 
Res judicata—admission of liability effect— DAVIS-BACON ACT 
notwithstanding that a judgment for in- (See Contracts, labor stipulations, Davis- 
creased retired pay under par. 4, sec. 15, Bacon Act) 
Pay Readjustment Act of 1942, to an DEBT COLLECTIONS 
officer who had service prior to Nov. 12, Abatement pending Congressional action 
1918, but who was not re-retired until Increases in military officers’ pay accounts 
after Oct. 1, 1949—the effective date of by reason of credit for enlisted Naval 
Career Compensation Act of 1949—was Reserve service concurrently with serv- 
based solely on Govt.’s admission of ice as midshipmen in Naval Reserve are 
liability, the matter of increased retired contrary to statutory regulation and 
pay for period of judgment is res judicata should be discontinued; however, in 
and since several admissions of liability view of hardship which may result from 
have been filed in other cases which pre- retroactive adjustment of pay accounts, 
sent same factual situation (re-retirement collection action will not be pressed if 
subsequent to Sept. 30, 1949) there is no there is administrative determination 
basis for further litigation as to period that validating legislation will be sought 
subsequent to judgment and payment in current session of Congress........... 473 
may be made on basis of judgment for In view of the introduction in the present 
subsequent periods...............-..... 319 session of Congress of legislation which 
CUSTOM AND USAGE would validate for retirement and retired 
Effect pay purposes the underage service which 
In case of members of uniformed services was held not to be creditable for retire- 
who perform travel on permanent change ment or retired pay purposes, 39 Comp. 
of station by use of a combination of Gen. 860, action will not be pressed to 
modes—privately owned automobile and discontinue or reduce payment of re- 
commercial carrier—computation of tired pay being made to members 
travel time is authorized in accordance presently on retired list solely because 
with long-established administrative they have been erroneously credited 
practices of armed services which have with underage “‘service” in determining 
permitted travel entirely or in part by eligibility for retirement or in computing 
privately owned vehicle on permanent SI ia itctctannnicisnniinidmiininn 531 
change of station with allowance of addi- Amount uncollectible—reporting to General 
tional administrative travel time, with- Accounting Office—deposit—the procecure 
out charge to leave, on basis that Govt. for deposit to miscellaneous receipts of 
interest, in a broad sense, is served by collections which are made by GAO on 
such authorization, in that such interest account of uncollectible debts reported by 
extends to providing some time for other Govt. agencies will be changed, ef- 
members to escort dependents to places fective Oct. 1, 1960, to permit deposit of 
of residence, or to proceed to such places collections, which are authorized by law 
to join them, and otherwise to take care to be credited to an appropriation still 
of travel needs arising on permanent available for obligation or expenditure, 
change of station. 88 Comp. Gen. 513, revolving fund, special or trust fund, to the 
i iiticicintceiniditiniiiatintnsinatenss 13 credit of such appropriation or fund. 38 
In view of the long-standing administra- Comp. Gen. 95; B-138706, June 2, 1959, as 
tive interpretation of Federal-aid high- modified by 40 Comp. Gen. 100........... 98 
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DECEDENTS’ ESTATES—Continued Page| DEPARTMENTS AND ESTABLISH- Page 


Pay, etc., due military personnel—Con. 
distinguished from pension or compen- 
sation paid by VA; and, therefore, re- 
tired pay withheld under 38 U.S.C. 
3203(a)(1), as well as current unpaid 
retired pay due deceased member, is for 
distribution by the military service in 
accordance with 10 U.S.C, 2771......... 

**Member”’ defined—the term “‘member”’ 
in 10 U.S.C. 2771 relating to settlement 
of accounts of deceased members of 
Armed Forces includes former members 
of Army of U.S. and former members of 
reserve components who have been re- 
tired, there being no evidence of Con- 
gressional intent in enactment of 10 
U.S.C. 2771 and in derivative laws to 
distinguish cases of former members 
who have been retired from those of 
Regular and Reserve retired members; 
therefore, accounts of such deceased 
former members may be administra- 
tively settled in accordance with estab- 
EE cnanencucccucshoatabes 


DEPARTMENTS AND ESTABLISH- 


MENTS 
Heads—determinations—regulations in lieu 
of—although the head of a department er 
agency, in the establishment of wage rates, 
may rely on surveys and determinations 
of other agencies, he retains the primary 
responsibility for setting compensation 
rates of employees within his agency, and 
that responsibility cannot be properly 
discharged by issuance of regulations or 
orders which determine that wage rates 
set by another agency will automatically 
be the wage rates for his employees; there- 
fore, the issuance of such regulations would 
i cricidcetierccusbtnecccceaneee 
Reorganization—functions, etc., transferred 
by Reorganization Plan—effect—a letter 
directing the retroactive inclusion of mini- 
mum wage rates in a maintenance sub- 
contract, which was considered by contract- 
ing agency not be subject to Davis-Bacon 
Act, 40 U.S.C. 276a, must under Reorgani- 
zation Plan No. 14 of 1950, 5 U.S.O. 1332- 
15, relating to labor standards laws, be 
regarded as advisory only in view of legis- 
lative history of the plan which indicates 
that the enforcement and administration 
of labor standards were not to be trans- 
ferred by the plan but were to remain 
vested in individual agencies and depart- 
EE SP eitadangonbsbudusesescauscso 
Services bet ween—reimbursement—agency 
function determination—work performed 
by Dept. of Interior for other Govt. 
agencies in connection with acquisition or 
elimination of outstanding unpatented 
mining claims on lands in public domain 
to be withdrawn for use of other Govt. 
agencies is not a normal function of De- 
partment for which funds are requested 
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MENTS—Continued 

by, or appropriated to, so as to preclude 
transfer of other agency funds to reim- 
burse Dept. of Interior for such work: 
therefore, agency funds may be used to 
reimburse Dept. for work in determining 
validity or invalidity of unpatented 
mining claims on public domain land, 
however costs of conducting hearing and 
rendering decisions are not for reimburse- 
ment since hearing and decision functions 
are properly responsibility of Dept. of 
inde thbielasieniieiaskanionm demise 


DISCHARGES AND DISMISSALS: 


Military personnel 
Discharge effect—the discharge of a Ma- 
rine Corps officer under 10 U.S.C. 1203 
by direction of Sec. of Navy because of 
physical disability of less than 20 per- 
cent, subsequently determined to have 
been 30 percent, may not—under the 
well-established principle in Palen v. 
United States, 19 Ct. Cl. 389 (1884) that 
an executed discharge by competent 
authority may not be revoked even 
though it is subsequently determined 
that such discharge should not have 
been issued—be considered as having 
been based on a mistake of law or man- 
ifest error; therefore, the officer having 
been discharged is regarded as civilian 
and there is no authority for placement 
of the individual on temporary disabil- 
ity retired list under 10 U.S.C. 1202._._. 
Enlisted members accepting cadet, etc., 

appointments 
Acceptance by enlisted member of Naval 
Reserve of appointment as midship- 
man in Naval Reserve on Sept. 16, 
1946, terminated member's enlisted 
status, even though certificate of dis- 
charge was not issued to member, in 
view of prohibition in regulations 
promulgated pursuant to sec. 9, Naval 
Reserve Act of 1938, 52 Stat. 1177, 
against appointment of enlisted Naval 
Reserve members as midshipmen in 
Naval Reserve while retaining their 
enlisted status, which regulations are 
valid statutory regulations having 
force and effect of law; and, therefore, 
member may not have included, in 
computation of service for basic pay 
purposes, Naval Reserve enlisted 
service which was served concurrently 
with service as midshipman. ......... 
Issuance of discharge certificate to en- 
listed member of Naval Reserve for 
purpose of retroactively changing date 
of discharge to day prior to date of 
member’s appointment as midship- 
man in Naval Reserve does not 
change member’s rights in any way 
because, under statutory regulations 
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DISCHARGES AND DISMIS- 


SALS—Continued 

Military personnel—Continued 
Enlisted members aceepting cadet, etc., 

appointments—Continued 
which barred enlisted members in 
Naval Reserve from appointment as 
midshipmen in Naval Reserve while 
retaining enlisted status, acceptance 
of appointment as midshipman ter- 
minated member’s enlisted status. . -. 


DISTRICT OF COLUMBIA 


Firemen and policemen—hogpital and med- 
leal coste—White House, etc., police— 
reimbursement liability—under sec. 12(e) 
of the act of Sept. 1, 1916, as amended by 
sec. 3 of Policemen and Firemen’s Retire- 
ment Disability Act amendments of 1957, 
the Dist. of Col. has an obligation to pay 
for private medical and hospital services 
of members of the White House police 
force for injuries or diseases contracted in 
the performance of duty, and such obliga- 
tion is not dependent upon the existence 
or nonexistence of a contract of health 
insurance that the police may have taken 
under the Federal Employees Health 
Benefits Act of 1959; therefore, the Dist. 
of Col. having paid the cost of medical 
and hospital services of members of White 
House police, the obligation is discharged 
and the members’ insurance carrier is not 
liable for reimbursing the Dist. of Col. 
to the extent of the members’ health 
benefits insurance policy..............-.-. 

Judges — retirement — service credits — frac- 
tional parts of a year’s service performed by 
Judges of Municipal Court for Dist. of 
Col. may be counted in determining total 
aggregate years of service for computation 
of retirement salary under sec. 11-776(a), 
D.C, Code, there being no basis for exclud- 
ing fractional years of service in absence of 
any indication in legislative history of 
provision to indicate intended meaning 
of phrase ‘‘the total of his aggregate years 
of service’; therefore, the former require- 
ment that only full years of service be 
counted will no longer be insisted upon in 
computation of retirement salary. 31 
Comp. Gen. 505, modified. ............- Ae 

Property 
Taxes 

Real property which was tax exempt 
when acquired by Dist. of Col. Rede- 
velopment Land Agency under sec. 
13, Dist. of Col. Redevelopment Act 
of 1945, 5 D.C, Code 712, which pro- 
vides that real property acquired by 
the Agency shall be tax exempt and 
specifies conditions under which tax 
exemption will commence when title 
to property is transferred from the 
Agency to tax exempt entities, becomes 
subject to taxation when acquired by 
Agency, regardless of status of real 
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Property—Continued 
Taxes—Continued 
property prior to acquisition or tax 
exempt uses of property while owned 
and operated by the Agency-.......... 
The rule that real property in the Dist. 
of Col. which is taxable July 1—the 
date of annual tax assessments—is 
taxable for entire year is applicable to 
property of D.C. Redevelopment 
Land Agency; therefore, when land 
which is taxable on July 1 is trans- 
ferred by the Agency to a tax exempt 
entity the tax exempt benefit inures 
to the transferee and the Agency is 
not entitled to partial rebate of taxes __ 
Under sec. 13 of Dist. of Col. Redevelop- 
ment Act of 1945, 5 D.C. Code 712, 
which provides that, when property 
is designated for tax exempt use, the 
tax exemption shall not commence 
until title has been transferred from 
D.C. Redevelopment Land Agency, 
the tax exemption inures to the bene- 
fit of the transferee and taxable prop- 
erty held by the Agency does not be- 
come tax exempt to the Agency by 
reason of its intended use...........-. 


ENLISTMENTS 


Dual—although an enlistment in the Naval 
Reserve prior to discharge from an Army 
enlistment was in violation of sec. 4 of 
Naval Reserve Act of 1938, 52 Stat. 1176, 
which provided that no member of the 
Naval Reserve should be a member of any 
other naval or military organization except 
*he Naval Militia, the member’s action, 
after discharge from the Army, in notifying 
the commandant of the naval district con- 
cerried of his change of address and subse- 
quent tour of active duty in the Na-al 
Reserve may be construed as a ratification 
by the member of his enlistment contract 
as of the date of notification of change of 
address; and, therefore, the member may 
be credited for longevity pay purposes 
with service as an enlisted member of the 
Naval Reserve from and after date of such 


An enlisted member of uniformed serv- 
ices who dies subsequent to expiration 
of enlistment and while prisoner in 
confinement pending appellate review 
of court-martial sentence of death, 
which under subpars. (a) and (d) of 
Art. 71, Uniform Code of Military 
Justice, 10 U.S.C. 871, remained un- 
executed because it had not been 
approved by the President, is a mem- 
ber whose right to pay ceased upon 
expiration of enlistment and, since 
death occurred during nonpay status, 
the surviving parent is not entitled to 
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ENLISTMENTS —Continued 


Expiration—Continued 
Status after—Continued 
six months’ death gratuity authorized 
under 10 U.8.0. 1475(a)(1), to sur- 
vivors of members who die while on 
active duty or while performing auth- 
orized travel to or from active duty... 
An enlisted member of uniformed serv- 
ices who dies subsequent to expiration 
of enlistment and while prisoner in 
confinement pending appellate review 
of &n unexecuted court-martial sen- 
tence is regarded as having enlistment 
expire by operation of law rather than 
as result of imposition of court-martial 
sentence then pending appellate re- 
view, so that the issuance after the 
member's death of a court-martial 
order by Sec. of Army to restore the 
rights, benefits, privileges and prop- 
erty of which the deceased may have 
been deprived by virtue of findings of 
guilty and sentence could not have 
effect of placing member in a pay 
status after expiration of enlistment to 
permit payment of arrears of pay for 
the following period of confinement or 
SI I vnc cdcctnensncesccnce 
Minority 
Debt liability—in view of the introduction 
in the present session of Congress of 
legislation which would validate for 
retirement and retired pay purposes the 
under-age service which was held not 
to be creditable for retirement or retired 
pay purposes, 39 Comp. Gen. 860, action 
will not be pressed to discontinue or 
reduce payments of retired pay being 
made to members presently on retired list 
solely because they have been errone- 
ously credited with underage “service” 
in determining eligibility for retirement 
or in computing retired pay... ........ 
Minimum statutory age—the minimum 
statutory ages for enlistment in the 
various components of the Army are: 
Regular Army, June 3, 1916-May 31, 
1945, none; except enlistments under act 
of May 18, 1917, 18 yrs.; June 1, 1945- 
June 30, 1947, 17 yrs.; National Guard: 
June 3, 1916-June 27, 1947, 18 yrs.; June 
28-30, 1947, 17 yrs.; Enlisted Reserve 
Corps: June 3, 1916-June 3, 1920, 18 yrs.; 
June 4, 1920-May 21, 1945, none; June 
1, 1945-June 30, 1947, 17 yrs.; Army of 
the U.S. (Under act of May 14, 1940) 
Aug. 18, 1941-July 25, 1947, 18 yrs....... 
Retroactive 
Record correction 
Although correction of records of en- 
listed member of uniformed services 
to show reenlistment on Sept. 25, 1957, 
was silent as to term of years of reen- 
listment, the member actually did 
reenlist for period of six years on July 
9, 1958, following the vacation of 
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Retroactive—Continued 
Record correct‘on—Continued 
court-martial sentence and member’s 
dishonorable discharge on Sept. 24, 
1957; therefore, the record correction 
action may be regarded as advancing 
the date of enlistment but leaving 
unchanged the term so that member 
is entitled to reenlistment bonus com- 
puted on basis of 6-year term of en 
MOINS... .cccunesecsoucecsicensesesene 
The correction of enlisted member's 
records to show reenlistment immedi- 
ately following discharge, although 
silent as to member's status during 
period which elapsed between date of 
discharge and date of actual reenlist- 
ment following vacation of court- 
martial sentence, entitles member to 
all monetary benefits which would 
have accrued to him had he actually 
reenlisted immediately following dis- 
charge and served on active duty from 
that date to actual date of reenlist- 
ment, so that member is entitled to 
active duty pay and allowances, to 
accrual of leave for such period, and to 
credit for such time for longevity 


FEDERAL HOUSING ADMINIS- 


TION 
Administrative expenses—appraisers’, etc., 
feee—even though appraisers’ and inspec- 
tors’ fees paid by mortgagees processing 
home mortgage insurance applications 
under Certified Agency Program of Fed- 
eral Housing Admin. are matters between 
mortgagee, mortgagor, and appraisers and 
inspectors, and FH A is not involved, there 
being no refund of FHA fee, such fees must 
be regarded as nonad ministrative expenses 
to be charged against limitation in title II, 
Independent Offices Appropriation Act, 
1961, 74 Stat. 425, and, in view of congres- 
sional intent that actual fees be charged 
to the limitation, a charge based on esti- 
mated costs may not be authorized....... 


FEDERAL PROCUREMENT REGU- 


LATIONS 
Compliance—mandatory—under advertised 
procurement invitation which did not 
require submission of samples nor indicate 
that failure to furnish samples would re- 
quire rejection of bids as specified in sec. 
1-2.202-4, Federal Procurement Regs.— 
which regulations are mandatory on pro- 
curing agency—a low bid which does not 
contain any deviations from invitation 
but is accompanied by sample which was 
not in conformance with standard specifi- 
cations not specifically incorporated in in- 
vitation may not legally be disregarded on 
basis that sample which was submitted for 
information rather than evaluation pur- 
poses did not conform to specifications. . .. 
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Appraisers—housing loans. (See Federal 
Housing Administration, administrative 
expenses, appraisers’, etc., fees) 

Architects, engineers, ete. (See Contracts, 
architect, engineering, etc., services) 


FOREIGN AID PROGRAM 


Military assistance—military personnel us- 
ing counterpart funds. (See Travel Ex- 
penses, military personnel, counterpart 
fund use, payment basis) 

DIFFERENTIALS AND 

OVERSEAS ALLOWANCES 
Administrative rate positions 
The law authorizing the payment of addi- 
tional compensation—either Territorial 
post differential or Territorial cost-of- 
living allowances—to persons  sta- 
tioned outside continental U.S.,5 U.8.C. 
118h, applies only to officers or employees 
“whose rates of basic compensation are 
fixed by statute’; therefore, the ap- 
pointee to a new professional or scientific 
position to be established in State of 
Hawaii, pursuant to act of Aug. 1, 1947, 
10 U.S.C. 1581, whose salary will be fixed 
administratively subject to approval of 
CSC, may not be paid additional cost- 
of-living allowance payable to otherwise 
eligible employees stationed in Hawaii... 
A scientific and technical employee of 
Atomic Energy Comm. stationed in 
Puerto Rico whose compensation, by 
reason of his scientific and technica! des- 
ignation, is excepted from requirement 
that salary be fixed at a rate not in excess 
of rate payable under Classification Act 
for equivalent position may continue to 
be paid additional compensation based 
upon living costs since amount when 
added to basic rate does not exceed aggre- 
gate limitation placed on scientific and 
technical positions by Commission --... 
The Atomic Energy Comm. in the exercise 
of its general authority under sec. 161d, 
Atomic Energy Act of 1954, 42 U.S.C. 
2201(d), for fixing compensation of em- 
ployees without regard to Classification 
Act of 1949 may continue to pay addi- 
tional compensation based upon living 
costs to its employees in Puerto Rico 
comparable to that paid to employees 
subject to sec. 207, Independent Offices 
Appropriation Act, 1949, 5 U.8.C. 118h__ 
The limitation on Atomic Energy Comm. 
in connection with authority to fix com- 
pensation of employees without regard 
to Classification Act of 1949, that rates 
fixed for positions shall not exceed rates 
for positions of equivalent difficulty or 
responsibility under Classification Act, 
may be construed merely as a restriction 
which precludes payment of aggregate 
compensation—basic compensation plus 
additional compensation based upon 
living costs—in amount which exceeds 
combined amount that would have been 
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OVERSEAS ALLOWANCES—Con. 
Administrative rate positions—Con. 
payable to such employees had they been 
employed at corresponding classifica- 
tion act rates in positions at same places 
outside continental U.S.; therefore, such 
employees holding positions corre- 
sponding to classification act positions 
may be paid additional compensation 
based on living costs in an amount not 
in excess of that payable if positions had 
not been removed from scope of Classifi- 
CS RR inikinn idnadinannnddteanis 
Basic compensation determination—in the 
absence of any indication in the legislative 
history of act of July 25, 1958, that the 25 
percent tropical differential paid under 
sec. 7 of the act to an employee in Canal 
Zone, who is also in receipt of military 
retirec pay under 10 U.S.C. 3014, is to be 
regarded as basic compensation for pur- 
poses other than those specifically 
mentioned in sec. 9 of act, the differential 
should not be included as part of em- 
ployee’s compensation in computation of 
the $10,000 limitation on civilian salary and 
retired pay imposed under the dual com- 
pensation restriction in sec. 212 of 
Economy Act of 1932, 5 U.S.C. 59a......... 


FOREIGN SERVICE 


Home _leave—eligibility—grantee-service— 
the overseas service of an individual who is 
employed under grant agreement by bi- 
national center—a private, autonomous 
organization—established under authority 
of sec. 203, United States Information and 
Educational Exchange Act of 1048, 22 
U.8.0. 1448, and who, subsequently, is 
appointed to Foreign Service position in 
U.S. Information Agency may not be 
counted as part of “continuous service 
abroad,” required under sec. 933(a), 
Foreign Service Act of 1946, 22 U.S.C. 
1148(a), for entitlement to home leave after 
completion of two years’ continuous serv- 
ice, regulations governing grantee-service 
specifically providing that grantees have 
neither Foreign Service nor civil service 
status and benefits differing from those 
provided Federal employees. ............. 

Locally hired employees—fringe benefite— 
even though Sec. of State has not issued 
any regulation authorizing combined life 
insurance and pension plan and a health 
and medical plan for alien employees under 
sec. 444, Foreign Service Act of 1946, 22 
U.S.C. 889, a medical and hospital plan for 
the benefit of alien employees hired by 
U.S. Armed Forces in Bermuda, which 
plan is in accord with prevailing employ- 
ment practices substantially followed by 
local employers, may be established under 
sec. 444, the legislative history of the section 
indicating intent to allow Govt. agencies 
to establish uniform employment practices 
provided they are consistent with public 
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FOREIGN SERVICE—Continued 
interest and coordinated with other agen- 
cies in locality; however, in absence of 
showing that combined life insurance and 
pension plan is customary local practice, 
such plan may not be established......... 

Travel expenses 
Circuitous routes 

Personal convenience 
Payments representing reimburse- 
ment for indirect and interrupted 
travel by Foreign Service officer and 
dependents from Johannesburg, 
South Africa, to Huntington, N.Y., 
incident to period of home leave and 
return, which were questioned be- 
cause they exceeded maximum con- 
structive cost authorized under 
Stand. Govt. Travel Regs., although 
within maximum constructive cost 
limits of Foreign Service Regs., 
will no longer be questioned since 
constructive cost provisions of For- 
eign Service Regs. are not contrary 
to Travel Expense Act of 1949; and, 
also, no objection to payments will 
be made on basis that air travel from 
Johannesburg to Italy, then to New 
York- via ship, is not the usually 
traveled route for constructive cost 
computation purposes. ............. 
The constructive travel cost limitation 
in Foreign Service Travel Regs. 
applicable in determination of 
amount due when official travel is 
interrupted or performed by circui- 
tous rovtes for personal reasons, 
while inconsistent with similar pro- 
visions in Stand. Govt. Travel Regs. 
applicable to travel of Govt. employ- 
ees, generally do not contravene 
express provisions in Travel Expense 
Act of 1949 and are within authority 
vested in See. of State under Foreign 
Service Act of 1946; therefore, pay- 
ments made to Foreign Service 
personnel on basis of comparison of 
total actual expense (travel expenses, 
per diem and incidental expenses) 
with constructive cost of direct 
travel over usually traveled route 
and payment of lesser of the two 
amounts will not be questioned... .. 
Home leave—interruption of travel for 
personal convenience—payments repre- 
senting reimbursement for indirect and 
interrupted travel by Foreign Service 
officer and dependents from Johan- 
nesburg, South Africa, to Huntington, 
N.Y., incident to period of home leave 
and return, which were questioned be- 
cause they exceeded maximum construc- 
tive cost authorized undér Stand. Govt. 
Travel Regs., although within maxi- 
mum constructive cost limits of Foreign 
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Travel expenses—Continued 
Service Regs., will no longer be ques- 
tioned since constructive cost provisions 
of Foreign Service Regs. are not contrary 
to Travel Expense Act of 1949; and, also, 
no objection to payments will be made 
on basis that air travel from Johannes- 
burg to Italy, then to N.Y. via ship, is 
not the usually traveled route for con- 
structive cost computation purposes... 


FRAUD 


False claims—felony deter mination—punish- 
ment for submission of faise statements on 
matters within jurisdiction of departments 
and agencies of U.8., prescribed in 18 
U.S.C, 1001 being a fine of $)0,000 or im- 
prisonment of not more than five years, or 
both, brings offense within definition of 
felony in 18 U.8.C. 1, which defines felony 
as any offense punishable by death or im- 
prisonment for term exceeding one year; 
therefore, a conviction under 18 U.S.O, 
1001 is conviction of ‘felony’ as that term 
is used in cl. 2, sec. 1, act of Sept. 1, 1954, 
which precludes payment of annuity or 
retired pay to persons convicted of certain 


FUNDS 


Counterpart—statutory restrictions—travel of 
members of Army, who are assigned to 
Military Assistance Advisory Groups es- 
tablished under Mutual Security Act of 
1954, is governed by direction in travel 
orders, and use of counterpart funds for 
such travel does not entitle members to 
more or greater rights than are provided by 
Joint. Travel Regs.; therefore, a member 
whose travel orders directed return via 
Atlantic route and provided that travel 
time in excess of constructive air travel 
time was chargeable to leavz, and who 
was furnished transportation paid from 
counterpart funds and mileage for land 
transportation in U.8., is not entitled to 
additional payment and since member's 
claim for baggage handling charges covers 
items incurred on behalf of dependents, 
which are not reimbursable, no amount 
may be allowed as reimbursable expenses. 

Imprest 
Freight transportation charges 

Although the use of imprest funds to pay 
drivers of common carriers for trans- 
portation charges on small purchases 
shipped c.o.d. is not °uthorized in 
view of fact that the imprest fund 
cashier acted in good faith, secured 
adequate receipts, and has taken 
prompt action to prevent the practice 
in the future, reimbursement for trans- 
portation charges may be made to the 
imprest fund cashier.................. 
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FUNDS—Continued 


Imprest— Continued 
Freight transportation charges—Con. 

The prohibition against the use of im- 
prest funds for payment of transpor- 
tation charges in par. 16-2 C-2 of Army 
Regs. 37-103 and the provision author- 
izing use of imprest funds for payment 
of delivery charges on small purchases 
in par. 3-604-4 of Armed Services Pro- 
curement Reg. are not in conflict since 
the latter is merely authority for re- 
reimbursement to vendors for prepaid 
delivery charges on small purchases 
in those cases where vendor is obli- 
gated to make delivery, and does not 
wuthorize payments to common car- 
riers for line-haul transportation 
charges, which are prohibited_......_. 

Nonappropriated—status—although the Air 
Foree Academy Aero Club is a nonappro- 
priated fund activity of the Air Force, it 
is an instrumentality of the U.S. which 
may own and use property and equipment 
only in its capacity as a Govt. enterprise; 
therefore, commercial aircraft purchased 
from the proceeds of the Aero Club non- 
appropriated fund are to be regarded as 
Govt. conveyances within meaning of par. 
1150-4 of Joint Travel Regs. 38 Comp. 
Gen. 366, modified 

Revolving 
Augmentation - 


although property fi- 
nanced from revolving supply fund 
which no longer serves purpose of 
appropriation which was originally 
charged may be reassigned within 
agency for effective utilization, it does 
not follow that property acquired by 
appropriation for supply fund and sub- 
sequently converted into cash may be 
retained and used by the fund, such 
action would amount to unauthorized 
augmentation of revolving fund_........ 
Supply funds—availability—in view of 
qualification that revolving supply fund 
established for Veterans Administra- 
tion, 38 U.S.C. 5011, be used for expend- 
itures which are reasonably connected 
with and incident to accomplishment 
of purposes for which specific appro- 
priations are made to Administration, 
a silver reclamation program which 
would be industrial type operation not 
serving any useful purpose in care and 
treatment of beneficiaries or in per- 
formance of activities for which appro- 
priations are made may not be financed 
by the revolving supply fund......_...-. 
Trust — financing lease-purchase agree- 
ments — pension trusts. (See Claims, 
assignments, validity of assignment, per- 
missible assignees) 
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Abatement of action pending court action— 
cancellation at request of motor carrier of 
overpayments of transportation charges 
on shipments of radial cylinder and/or 
jet propulsion-type engines, based on ap- 
plication of released value classification 
rating and abatement of collection action 
by GAO until final determination is made 
on suit filed by another carrier involving 
same legal issues, might lose to Govt. its 
tight, specifically provided by statute, of 
recovering improper charges in view of 
reduction to three years the time in which 
Govt. has to make deductions under sec. 
322, Transportation Act of 1940, 49 U.S.C. 
66; therefore, action requested by carrier 
is not warranted... a cahehaaunteaicars 

Decisions—effective date—statutory con- 
struction, original—the decision of Comp- 
troller General in 39 Comp. Gen. 711, 
which was rendered on April 18, 1960, 
relative to combining two or more exten- 
sions of enlistment for reenlistment bonus 
under sec. 208, Career Compensation Act 
of 1949, is an original construction of 10 
U.S.C. 5539 as enacted by act of Aug. 10, 
1956, and under well-established rules it 
must be regarded as effective from effec- 
tive date of statutory provisions that are 
construed; therefore, Navy members who 
extended enlistments but who, under 
regulations in effect prior to April 18, 
1960, were not permitted to elect to be 
covered by sec. 208 may make such elec- 
tion within reasonable time and additional 
amounts due may be administratively 
Cini stakes cewtaedrcbiscncdeness ‘ 

Settlements — accord — certification of a 
voucher by GAO of amount found due a 
contractor and disallowance of balance of 
contractor’s claim represents a determi- 
nation of merits of claim so that it no longer 
may be considered pending before GAO; 
therefore, the tender of a Govt. check in 
amount certified by GAO as full and final 
settlement of contractor’s claim constitutes 
an accord and does not come within pur- 
view of rule that acceptance of check in 
full payment while negotiations of dispute 
are being conducted does not represent an 
accord... 


GENERAL AVERAGE 


Contribution items 
Attorney's fees 
Notification in general average state- 
ment that lega) action was being taken 
by shipowner or general average ad- 
juster against foreign pilotage author- 
ity, incident to stranding of vessel 
carrying Govt. cargo, cannot subject 
U.S. to Hability for preliminary legal 
expenses incident to unsuccessful suit 
in absence of contract or agreement, 
express or implied, between U.S. and 
shipowner or general average adjuster. 
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Attorney’s fees—Continued Warrant officer— Continued \, 
old 


Preliminary legal expenses, incident to 
unsuccessful suit by shipowner or 
general average adjuster, for alleged 
negligence of foreign pilotage authority 
causing the stranding of vessel carry- 
ing Govt. cargo are not expenses in 
saving ship and cargo from peril of 
strand to be chargeable in general 
average; and in absence of agreement 
which obligates U.S. to participate in 
costs of suit, there is no authority for 
U.S. to pay legal expenses as general 


Navy enlisted members who 
temporary warrant officer commis- 
sions, W-1, upon acceptance of per- 
manent commissions bave the same 
rights as those holding tempurary 
warrant officer commissions, W-2 
through W-4, so that they are entitled 
to mustering-out pay but are not en- 
titled to lump-sum leave or to mileage 
allowances unless for mileage payment 
there is a showing that discharge oc- 
cured at expiratien of a period of 


average contribution. ---- nluicen 61 enlistment... 622 
Preliminary legal expenses, incident to Reenlistment bonus 
unsuccessful suit by shipowner or Computation—although correction of rec- 
general average adjuster, for alleged ords of enlisted member of uniformed 
negligence of foreign pilotage authority services to show reenlistment on Sept. 
causing the stranding of vessel carry- 25, 1957, was silent as to term of years of 
ing Govt. cargo may not be regarded reenlistment, the member actually did re- 
as expense necessary to saving ship and enlist for period of six years on July 9, 
cargo from imminent common peril of 1958, following the vacation of court- 
strand nor an expense which termi- martial sentence and member's dis- 
nated in a successful attempt to avoid honorable discharge on Sept. 24, 1957; 
the peril so as to be included in general therefore, the record correction action 
average under Rule A of York-Ant- may be regarded as advancing the date 
werp Rules, but instead are expenses of enlistment but leaving unchanged the 
incident to determination of legal term so that member is entitled to re- 
liability for stranding of vessel and enlistment bonus computed on basis of 
collection of damages. -- --- 61 6-year term of enlistment. er 9 
The fact that the U.S. as gencral average Enlistment following Reserve, etc., train- 
contributor would participate in dis- ing duty—in view of evidence of Con- 
tribution of proceeds of suit brought gressional intent that change in defini- 
by shipowner or general average ad- tion of “active duty” in 10 U.S.C, 101 
juster for alleged negligence of foreign (22), effective Aug. 10, 1956, to include 
pilotage authority causing stranding annual training, did not make members 
of vessel carrying Govt. cargo, if the performing training duty eligible for all 
suit were successful, docs not obligate benefits that flow from performance of 
U.S. to contribute to costs of unsuc- active duty, an enlistment after Aug. 9, 
cessful suit in absence of an agreement 1956, in Regular Navy, following training 
to contribute since U.S. has legal right duty in Naval Reserve under sec. 262(c), 
to participate in the proceeds regard- Armed Forces Reserve Act of 1952, 50 
less of whether it participated in any U.S.C, 1013(c), may not be regarded as 
way in prosecution of suit- _ 61 reenlistment under sec. 208, Carcer 
GRATUITIES Compensation Act of 1949, 37 U.S.C. 
Mustering-out pay 239, to entitle member to reenlistment 
Warrant officer DO inanwcsncewsses ase -- 452 
Although under 38 U.S.C. 2101(b)(1) Extension of enlistment 
mustering-out pay may not be paid to Adjustment for greater benefits 
temporary commissioned warrant offi- Former members of Navy who ex- 
cers discharged after Jan. 31, 1958, tended enlistments and were paid 
under 10 U.S.C. 5596(f), rights or reenlistment bonus for two one-year 
benefits of enlisted Navy members are enlistments, because regulations at 
not changed or abridged upon accept- the time did not entitle members to 
ance of temporary warrant officer elect greater reenlistment bonus 
appointments; therefore, acceptance of under sec. 208, Career Compensation 
a temporary warrant officer commis- Act of 1949, may not have accounts 
sion by Navy enlisted member cannot administratively opened, but may 
abridge the right he had to muster- make claim for additional reenlist- 
ing-out pay at time of discharge so that ment bonus based on an election to 
when member’s temporary commis- be covered by sec. 208 if election is 
sion is terminated upon acceptance of made within reasonable time and 
permanent commission, the member the claim may be administratively 
is entitled to mustering-out pay...... 622 settled without reference to GAO 
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A member of uniformed services who 
made two consecutive two-year ex- 
tensions of enlistment—the first on 
July 7, 1954, and the second on 


July 7, 1956—may not have such 
extensions combined for considera- 
tion as one four-year extension in 


prior to July 16, 1954—date on which 
sec. 208 was added to Career Com- 
pensation Act of 1949—followed by a 
second one-year extension after July 
16, 1954, constitutes a two-year en- 
listment under sec. 207 of Career 
Compensation Act, and upon fur- 


GRATUITIES— Continued Page | GRATUITIES--C ontinued Page 
Reenlistment bonus—Continued Reenlistment bonus—Continued 
Extension of enlistment—Continued Extension of enlistment—Continued 
Adjustment for greater benefits—Con. Computation—Continued 
provided that former member’s computation of reenlistment bonus 
right to payment is not in doubt.... 14 benefits under sec. 208, Career Com- 
The decision of Comptroller General pensation Act of 1949, as added by 
in 39 Comp. Gen. 711, which was act of July 16, 1954, 37 U.S.C. 239, 
rendered on April 18, 1960, relative to because the “aggregate”’ provisions 
combining two or more extensions of of act of Aug. 22, 1912, 34 U.S.C. 184, 
enlistment for reenlistment bonus which are applicable to bonus pay- 
under see. 208, Career Compensation ments under sec. 207 of the 1949 act 
Act of 1949, is an original construc- are not applicable to bonus benefits 
tion of 10 U.S.C. 5539 as enacted by under sec. 208; accordingly, the mem- 
act of Aug. 10, 1956, and under well- ber is entitled to $40 under sec. 207 
established rules it must be regarded for the first two-year extension and 
as effective from effective date of to bonus as for a second reenlistment 
statutory provisions that are con- under sec. 208 for secondextension... 527 
strued; therefore, Navy members A member who made two consecutive 
who extend enlistments but who, two-year extensions of an enlist- 
under regulations in effect prior to ment—the first on May 20, 1952, and 
April 18, 1960, were not permitted to the second on May 20, 1954—is 
elect to be covered by sec. 208 may entitled under the “aggregate’’ pro- 
make such election within reason- visions of act of Aug. 22, 1912, 34 
able time and additional amounts U.S.C, 184 (1962 Ed.), to count the 
due may be administratively two extensions as a single extension 
ibsccusccsnsinckeastebocusics 14 for an “aggregate’’ of four years in 
Computation computation of bonus payable under 
A reenlistment which is established sec. 207 of Career Compensation Act 
under 10 U.S.C. 5539(b) by a combi- of 1949 and as one reenlistment in 
nation of two or more extensions of future computations of bonuses 
enlistment places member tn exactly under sec. 208 of Career Compen- 
the same status as though he had Gi Gs. cans SE 
originally extended enlistment for A member who makes a two-year ex- 
aggregate of all extensions, and the tension of enlistment prior to July 
reenlistment bonus under sec. 208, 16, 1954—date on which sec. 208 was 
Career Compensation Act of 1949, is added to Career Compensation Act 
to be computed on basis of rate of of 1949—is entitled for that extension 
pay received on day before effective to the bonus authorized in see. 207 
date of first extension. .-........--. M4 of the act for a two-year reenlistment, 
Under 10 U.S.C, 5539(a) any combina- and if he makes two one-year ex- 
tion of extensions of enlistment tensions after July 15, 1954, but prior 
which aggregates not more than four to Aug. 10, 1956—the date of enact- 
years may be made, and if a reenlist- ment into law of 10 U.S.C. 5539(b)— 
ment bonus is paid under sec. 208, the bonus payable under sec. 207 
Career Compensation Act of 1949, would be recomputed on the “ag- 
for extensions aggregating two years gregate”’ of the extensions, but no 
and a subsequent extension is made amount would be authorized under 
aggregating three or four years, an sec. 208, there being no authority 
appropriate reenlistment bonus is prior to Aug. 10, 1956, to combine 
payable computed on the longer extensions of enlistment for bonus 
period, but the previous bonus paid benefits under sec. 208; however, if 
for the shorter period must be de- the last one-year extension occurs 
ducted in view of requirement in 10 on or after Aug. 10, 1956, the member 
U.S.C, 5539(b) that all extensions be may elect, if otherwise qualified, 
“considered one continuous ex- to be paid under either sec. 207 or 
tension,” only one bonus may be sec. 208 for a four-year extension less 
authorized for aggregate of exten- prior payment._. 527 
SPs sinawhiavcnscmndonand mien aa 14 A one-year extension of enlistment 
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GRATUITIES--Continued 
Reenlistment bonus— Continued 
Extension of enlistment—Continued 
Computation—Continued 


ther extension of the same enlistment 
for two years, which would occur 
prior to Aug. 10, 1956, the member 
could elect to consider the last 
extension as an extension of the pre- 
vious one-year extensions entitling 
him to bonus computed on a four- 
year basis under sec. 207 less the prior 
payment, or he could elect to retain 
the prior payment under sec. 207 
and be paid on basis of a second re- 
enlistment for two years under sec. 
citi atcliinices = seein a halasliiiais 
In view of the requirement in 10 
U.S.C. 5539(b), enacted into law on 
Aug. 10, 1956, that all extensions of 
enlistment be considered one con- 
tinuous extension, a member who on 
or after Aug. 10, 1956, extends enlist- 
ment for totul of four years—whether 
for two years followed by two one- 
year extensions or for one year fol- 
lowed by a one-year and a two-year 
extension and notwithstanding that 
one or more of extensions occurred 
prior to Aug. 10, 1956—is entitled to 
have all the extensions counted as 
one four-year extension of enlistment 
and as one reenlistment for future 
computations of reenlistment bonus 
under sec. 208, Career Compensation 
Act of 1949, and payment on the four- 
year basis would require deductions 
of amounts paid upon the two-year 
extension and for the three-year 


Second enlist ment effect 


Under 10 U.8.C. 5539(b) which, when 
enacted into law on Aug. 10, 1956, 
eontainec a substantive change from 
derivative statute in that two one- 
year enlistment extensions con- 
stituted reenlistment for bonus 
entitlement under sec. 208, Career 
Compensation Act of 1949, it is the 
second or any other subsequent 
extension which, when added to pre- 
vious extensions of same enlistment 
aggregates two or more years, estab- 
lisbes the reenlistment even though 
10 U.S.C. 5539(b) specifically pro- 
vides that all extensions of an enlist- 
ment are considered one continuous 
extension; accordingly, a second or 
other subsequent extension effective 
after Aug. 10, 1956, may be combined 
with an extension made prior to that 
date, and, if it aggregates continuous 
extension of two or more years, it 
constitutes reenlistment for a re- 
enlistment bonus under sec. 208, 
Career Compensation Act of 1949... 
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Recoupment for 


GRATUITIES— Continued 
Reenlistment bonus—C ontinued 
Extension of enlistment—Continued 
Second enlistment effect —Continued 


Under the rule that while 10 U.S.C. 
5539(b), which was enacted into law 
on Aug. 10, 1956, provides that all 
extensions of enlistment are con- 
sidered as one continuous extension, 
it is the second or subsequent ex 
tension which, when added to pre- 
vious extensions of the same enlist- 
ment aggregates two or more years, 
establishes a reenlistment under sec 
208(e) (2), Career Compensation Act 
of 1949, and that an extension made 
after Aug. 10, 1956, when combined 
with extension made prior to that 
date for continous extension of two 
or more years, but not exceeding four 
years, constitutes reenlistment with- 
in sec. 208, a second two-year ex- 
tension of an enlistment on Aug. 13, 
1956, should be combined with mem- 
ber’s prior two-year extension and 
the entire four years considered as 
one reenlistment for entitlement to 
reenlistment bonus computed on 
that basis less amount paid for first 
two-year extension - - . ‘ 

failure to complete 

enlistment 


Constructive service effect—an enlisted 


member of Navy who does not com- 
plete term of enlistment for which he 
was paid reenlistment bonus under sec. 
208, Career Compensation Act of 1949, 
due to transfer to Fleet Reserve and 
release from active duty, may not be 
relieved of liability for refund of un- 
earned portion of reenlistment bonus 
on basis that unexpired part of enlist- 
ment was creditable as constructive 
service under 10 U.S.C. 6330(d) for 
transfer to Fleet Reserve, since con- 
structive service authorized under 10 
U.S.C. 6330(d) is specifically limited 
to eredit for eligibility for transfer to 
Fleet Reserve or Fleet Marine Corps 
Reserve and, therefore, may not be 
counted in determining whether mem- 
ber completes period of service for 
which he was paid reenlistment bonus. 


Discharge correction 


A eorrection of military records of 
member of Army changing an other 
than honorable discharge imposed 
by court-martial sentence—which 
under par. 9-82(9) Army Regs. 37- 
104 is a basis for recoupment of any 
unearned reenlistment bonus—to a 
general or honorable discharge con- 
stitutes a rescission of that part of 
sentence of court-martial which im- 
posed origina: discharge under other 
than honorable conditions and, un- 
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Reenlistment bonus—C ontinued 
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Discharge correction —C ontinued 


less there has been a corresponding 
correction of individual’s basic mili- 
tary records altering the reason for 
separation when the separation was, 
in fact, the result of person’s own 
misconduct, no right to retain the 
uneerned reenlistment bonus arises 


not effectively relieve such member 
of liability under 37 U.S.C. 238 and 
239 to refund unearned reenlistment 
bonus upon change of character of 
discharge if actual facts of record, 
remaining unchanged, clearly es- 
tablish that early separation was in 


as result of correction... ...........-. 280 fact voluutary or result of member's 
The correction of military records own misconduct...........- iadetoae 401 
under 10 U.8.C. 1552 to change a bad Separation for unsuitability—recoup- 
conduct discharge of member of ment of unearned reenlistment bonus 
uniformed services to a certificate payments from members of uniformed 
of general discharge has not altered the services who were given unsuitability 
fact that the member’s separation dischaiges because of ineptitude, in- 
from service was the result of his ability to learn, and character and 
own misconduct and, therefore, such behavior disorders affecting intelli- 
change does not give rise to any right gence and personality prior to Apr. 14, 
to return any part of the unearned 1960, when regulations were clarified 
reenlistment bonus paid to member... 280 to exempt such discharges from re- 
Under reenlistment bonus recoup- coupment requirement, would be too 
ment provisions of 37 U.S.C. 238(a) doubtful to warrant further collection 
and 239(f) applicable to members of action by GAO; therefore, adminis- 
uniformed services who voluntarily trative collection action need not be 
or as the result of their own miscon- pursued and refund of amount of un- 
duct fail to complete their terms of earned reenlistment bonus withheld 
enlistment, a change in type or may be made whether or not member 
nature of discharge from other than has filed claim therefor. .............- 491 
honorable to general under honor- Six months’ death 
able conditions or to honorable when Enlistment expiration 
member’s separation from service An enlisted member of uniformed serv- 
actually resulted from the individ- ices who dies subsequent to expiration. 
ual’s own misconduct is not suffi- of enlistment and while prisoner in 
cient to overcome the reason for confinement pending appellate review 
separation — misconduct — and, of an unexecuted court-martial sen- 
therefore, recoupment of the bonus tence is regarded as having enlistment 
is required under law; however, if expire by operation of law rather than 
the military record of member is as result of imposition of court-martial 
further corrected under 10 U.S.C. sentence then pending appellate re- 
1552 to show that the individual was view, so that the issuance after the 
not separated by reason of own mis- member’s death ofa court-martial order 
conduct, recoupment is not re- by Sec. of Army to restore the rights, 
UR ica cath Seiiindcciestittinence 280 benefits, privileges and property of 
The change of undesirable discharge which the deceased may have been 
to general or honorable discharge of deprived by virtue of findings of guuty 
member of uniformed services who and sentence could not have effect of 
was originally separated from serv- placing member in a pay status after 
ice as a result of misconduct does not expiration of enlistment to permit 
affect member’s liability for refund payment of arrears of pay for the fol- 
of unearned reenlistment bonus re- lowing period of confinement or of 
quired under 37 U.S.C. 238 and 239. 491 Ce ski ci iss cnetnsioenss 202 


The mere reference in findings of dis- 
charge review board under 10 U.S.C. 
1553 or by correction of records board 
under 10 U.S.C. 1552 to particular 
Air Force or Army regulation as 
basis on which former member of 


An enlisted member of uniformed serv- 


ices who dies subsequent to expiration 
of enlistment and while prisoner in 
confinement pending appellate tre- 
view of court-martial sentence of 
death, which under subpars. (a) and 


uniforine:| services should have been (d) of Art. 71, Uniform Code of Mili- 
separated from active service— tary Justice, 10 U.S.C. 871, remained 
when particular regulation to which unexecuted because it had not been 


reference is made does not exclu- 
sively pertain to involuntary and 
nonriisconduct separations—docs 


approved by the President, is a mem- 
ber whose right to pay ceased upon 
expiration of enlistment and, since 
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GRATUITIES—Continued 
Six months’ death—Continued 
Enlistment expiration—Continued 

death occurred during nonpay status, 
the surviving parent is not entitled to 
six months’ death gratuity authorized 
under 10 U.S.C. 1475(a)(1), to sur- 
vivors of members who die while on 
active duty or while performing 
authorized travel to or from active 


HAWAII 


Statehood 
Leave rights—when Hawaii was admitted 
as State on Aug. 21, 1959, employees 
who previously had been recruited or 
transferred from that Territory for per- 
manent assignments to stations outside 
the several States and Dist. of Col. 
became automatically entitled to 45-day 
annual leave ceiling benefits provided 
by sec. 203(d), Annual and Sick Leave 
Act of 1951, 5 U.S.C. 2062(d); to hold 
that the section would apply only if 
Hawaii was a State at time of recruit- 
ment or transfer is unnecessarily narrow 
construction of law, and, although em- 
ployees were required to execute new 
employment agreements or agreement 
addendums solely to acquire overseas 
leave benefits, such agreements for leave 
purposes are unnecessary and in no way 
affect employees’ travel or transporta- 
tion rights under sec. 7, Administrative 
Expenses Act of 1946, 5 U.S.C. 73b-3.... 
Transportation of remains of employee— 
in the absence of express provision in 
either sec. 1 or 7 of Admin. Expenses 
Act of 1946, 5 U.S.C. 73b-1 and b-3, for 
transportation of the remains of em- 
ployee performing duty outside conti- 
nental U.S., the act of July 8, 1940, 5 
U.S.C. 103a, which was in existence at 
time of enactment of Admin. Expenses 
Act of 1946 and which specifically pro- 
vides for transportation at Govt. expense 
of the remains of deceased employees 
who die while on duty in a Territory or 
possession of U.S. or in a foreign country, 
must be regarded as exclusive authority 
for transportation of remains; therefore, 
the authority in sec. 1 or 7 of the 1946 
act will be considered to be applicable 
to living individuals and may not be 
used as authority for transportation of 
the remains of employees who die while 
stationed in Alaska or Hawaili-_........-. 
Travel, ete., benefits—when Hawaii was 
admitted as a State on Aug. 21, 1959, 
employees who previously had been re- 
cruited or transferred from that Terri- 
tory for permanent assignments to 
stations outside the several States and 
Dist. of Col. became automatically 
entitled to 45-day annual leave ceiling 
benefits provided by see. 203(d), Annual 
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HAWAII—Continued 


Statehood—Continued 
and Sick Leave Act of 1951, 5 U.S.C. 
2062(d); to hold that the section would 
apply only if Hawaii was a State at 
time of recruitment or transfer is un- 
necessarily narrow construction of law, 
and, although employees were required 
to execute new employment agreements 
or agreement addendums solely to ac- 
quire overseas leave benefits, such 
agreements for leave purposes are un- 
necessary and in no way affect em- 
ployees’ travel or transportation rights 
under sec. 7, Administrative Expenses 
Act of 1946, 5 U.S.C. 78b-3... 2.2.2.2... 


HIGHWAYS 


(See Roads, Trails and Bridges) 


HOUSING 


Capehart housing projects—mortgage limi- 
tation—effect—the limitation on mortgage 
obligation per family housing unit under 
Capehart housing program, 12 U.S.C. 
1748b(b)(3), must, in view of legislative 
history, be regarded as maximum cost 
limitation per housing unit so that addi- 
tional costs, such as costs due to change 
orders, delays beyond contractor's control, 
and disputes resolved in favor of con- 
tractor, which would cause statutory 
limitation to be exceeded, may not be 
paid from appropriated funds authorized 
under sec. 407, Housing Amendments of 
1955, 42 U.S.C. 1594d, which funds are 
available to amortize principal amount 
CN i citin bitin cetiitanstiicns 

Low rent projects 
Conversion of state, etc., projects 

Refunding loans by Public Housing 
Admin. to New York Housing Author- 
ity to enable City Authority to bring 
rents for two partially completed low 
income housing projects within reach 
of families in lowest income group as 
defined in sec. 2(2) of U.S. Housing 
Act of 1937, as amended, 42 U.S.C. 
1402(2), which loans will have the ef- 
fect of releasing City of N.Y. from its 
present obligations and of incorporat- 
ing projects which, because of insufli- 
cient financing aid, are now not avail- 
able to lowest income group into low 
rent housing program under 1937 act, 
may be regarded as loans necessary 
to assist the local authority in acqui- 
sition of low rent housing as author- 
ized in secs. 9 and 10 of 1937 act, not- 
withstanding that ownership of proj- 
ects is already vested in N.Y. City 
Housing Authority. ................-. 

The cost of development of two partially 
completed city low income projects to 
be incorporated into low income hous- 
ing program under U.S. Housing Act 
of 1937, as reflected in refunding loan 
to enable authority to bring rents into 
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HOUSING—C ontinued 


Lew rent projects— Continued 
Conversion of state, etc., projects—Con. 
reach of families of lowest income 
group as defined in 1937 act, may be 
included in determination of annual 
contributions for the projects under 
sec. 10 of the 1937 act which provides 
that in fixing maximum annual contri- 
butions to public housing agencies to 
assist in the maintenance of low rent 
character of the projects, cost, location, 
size, and other factors may be con- 
Ce aiid tiSnwitdeadacusiadnns ncn 
The authority of Public Housing Admin. 
under secs. 9 and 10 of U.S. Housing 
Act of 1937, 42 U.S.C. 1409 and 1410, 
to make a refunding loan to New York 
Housing Authority to bring the rents 
for two partially completed low in- 
come housing projects within reach of 
lowest income group is not limited by 
sec. 606 of Housing Act of 1949, 42 
U.S.C. 1433, which specifies, as one 
of the conditions for projects coming 
within scope of that particular section, 
that contracts for financial assistance 
must have been entered into on or after 
Jan. 1, 1948, and prior to Jan. 1, 1950... 
HUSBAND AND WIFE 
Annulments— widow’s entitlement to annu- 
ity elected by military member. (See Pay, 
retired, annuity elections for dependents, 
annulment of widow's remarriage) 


INSANE AND INCOMPETENTS 


Military personnel—absence without leave. 
(See Military Personnel, insane and in- 
competents, absence without leave.) 

INSURANCE 

Life—civilian employees, (See Officers and 
Employees, life insurance) 

INTEREST 

Advance payments—as belonging to United 
States rv. others— interest on foreign cur- 
rencies deposited in foreign banks, which 
is earned between time Dept. of Agricul- 
ture advances cash to agricultural coopera- 
tives pursuant to sec. 104, Agricultural 
Trade Development and Assistance Act 
of 1954, 7 U.S.C. 1704, and the time cooper- 
ators actually use advances, may be con- 
sidered as receipts for benefit of U.S. which, 
under see, 3617, R.S., 31 U.S.C. 484, must 
he deposited in Treasury to credit of Mis- 
cellaneous Receipts and may not be used 
for sec. 104(a) purposes; however, for sim- 
plification of administration, a clause may 
be inciuded in agreements to permit co- 
operatives to use interest, provided that, 
pursuant to special foreign currency pro- 
visions in Dept. of Agriculture and Farm 
Credit Appropriation Act, 1961, 74 Stat. 
232, an equivalent amount is purchased 
with dollars and unused interest is de- 
posited to foreign currency account... ..- 


Page | INTERIOR DEPARTMENT 


Boards, committees, etc.—authority—the re- 
quirement in act of March 4, 1909, 31 
U.S.C. 673, that creation of advisory 
hoards and commissions be authorized by 
law hefore public moneys may be used to 
pay expenses and compensation to mem- 
bers of such boards, is satisfied by general 
or specific authority for performance of 
functions or duties by hoards and com- 
missions if such functions or duties can 
be performed only, or performed best, by 
such groups; therefore, authority in sec. 
5, act of Aug. 28, 1937, 43 U.S.C, 118le, for 
Sec. of Interior to consult with private 
individuals in administration of revested 
lands may be regarded as authority for 
establishment of advisory boards so that 
payment of per diem and travel expenses 
to board members would not contravene 
prohibition in 1909 act........-. 


INTERNAL REVENUE SERVICE 


Employees 
Liability 
Tax suit damages and costs 

Although Internal Revenue Service 
appropriation for salaries and ex- 
penses is not available for payment 
of civil judgments rendered against 
two employees for an offense in 
handling certain income tax litiga- 
tion in absence of specific authority, 
the permanent appropriation for 
payment of judgments rendered 
against U.S., established under 31 
U.S.C. 724, may be used for payment 
of the judgments and, even though 
judgments were rendered against 
employees and not against U.S., 
under statutory authority in 26 
U.S.C. 7423(2) for assumption of 
liability by Govt. and for payment 
of such judgments, they may be 
considered as a judgment obligation 
of the U.S....... : ee 
Dumages assessed by Federal court 
against district director of Internal 
Revenue Service and an employee of 
Dept. of Justice for an offense in 
handling certain income tux litiga- 
tion may be regarded as liability of 
U.S. in view of broad authority in 
26 U.S.C. 7423(2), 
to exempt Govt. 
liability for 


recovered 


which was in- 
tended ofticers 
and employees from 
civil damages against 
them in performance of official duty 
in administration of internal revenue 
laws, and in view of administrative 
determination that action of both 
employees was taken in performance 
of official duties and pursuant to ad- 
ministrative authorization and sanc- 
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JUSTICE DEPARTMENT Page | LEAVES OF ABSENCE—Continued Page 
Opinions—title to real property, (See Real Annual 
Property, title validity prerequisite to Accrual—maximum __limitatien—overseas 





Federal expenditure) 
LEASES 
Restoration, etc. 

Notice—failure of a lessor to give timely 
written notice to Govt. pursuant to 
terms of lease that restoration of premises 
would be required before lease expired, 
because negotiations with lessor for 
continued occupancy were being con- 
ducted until shortly before expiration of 
lease, does not defeat lessor’s right to 
restoration particularly when facts indi- 
cate that cost of restoration could have 
been determined at time lessor notified 
Govt.. that restoration would be re- 
QONOE oni cc cs ciccnssncssecesencencce 

Successive leases—where Govt. continued 
to eccupy building for period of years 
under three separate lease agreements, all 
of which provided for restoration by 
Govt. upon written request of lessor, to 
hold that lessor should have required 
restoration prior to expiration of terms 
of first two leases would have resulted 
in vain and useless situations, likewise 
to hold that lessor by agreeing to Govt.’s 
continued occupancy under new leases 
following expiration of terms of original 
and succeeding leases lost right to resto- 
ration would be unreasonable; therefore, 
Govt.’s obligation to restore premises is 
for determination on basis of condition 
of premises at beginning of first lease 
rather than at beginning of last lease-_---. 

LEAVES OF ABSENCE 
Accrual— irregular work week employment— 
when a department establishes for em- 

ployees assigned to firecghting duties a 

basic tour of actual duty separate and 

distinct from scheduled tour of additional 
standby duty, employees may be regarded 
as having “uncommon” tour of duty 
within meaning of sec. 30.801, Annual and 
Sick Leave Regulations, and under this 
provision departments have authority to 
credit and charge leave only on basis of 
basic 40-hour workweek, no premium 
compensation being payable for absences 
from scheduled standby duty... .........-- 
Administrative leave—personal business for 
overseas transfers—travel of Central 
Intelligence Agency employees for purpose 
of delivering or picking up privately owned 
automobile at ports, incident to transfers 
to and from overseas posts of duty, is not 
travel on official business when round-trip 
travel is not part of employee’s travel for 
change of station; therefore, the absence of 
employees from duty to deliver or pick up 
automobiles must be charged to annual 
Jeave.... maak ale ebitit senda 
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employees—Hawaii statehood effect— 
when Hawaii was admitted as State 
on Aug. 21, 1959, employees who pre- 
viously had been recruited or transferred 
from that Territory for permanent as- 
signments to stations outside the several 
States and Dist. of Col. became auto- 
matically entitled to 45-day annual 
leave ceiling benefits provided by sec. 
203(d), Annual and Sick Leave Act of 
1951, 5 U.S.C. 2062(d); to hold that the 
section would apply only if Hawaii was 
a State at time of recruitment or transfer 
is unnecessarily narrow construction of 
law, and, although employees were re- 
quired to execute new employment 
agreements or agreement addendums 
solely to acquire overseas leave benefits, 
such agreements for leave purposes are 
unnecessary and in no way affect em- 
ployees’ travel or transportation rights 
under sec. 7, Administrative Expenses 
Act of 1946, 5 U.S.C. 73b-3...........-- 


Granting — administrative authority — en- 


forced annual leave (without employee’s 
consent) situations, which are tanta- 
mount to illegal or unwarranted re- 
movals or suspensions from service 
within job protection procedures in sec. 
6, act of Aug. 24, 1912, as amended, 5 
U.S.C. 652, are only those involving 
personal, disciplinary-type actions (ad- 
verse actions for cause), but enforced 
annual leave situations, such as admin- 
istrative closing of an office for a period 
of time during which employees are 
required to take annual leave or in- 
stances when employees’ requests for 
annual leave are denied and employees 
are instructed to take annual leave at 
other specific times, come within general 
rule that administrative offices may 
require any individual employee or class 
of employees to take annual! leave at any 
time and for any period within limita- 
tions of Annual and Sick Leave Act of 
1951, 5 U.S.C. 2061-2066, as needs of 
service require... ......._- . 


Service credits—agriculture county com- 


mittees—notwithstanding that employ- 
ees of county committees established 
under sec. 8(b) of Soil Conservation 
and Domestic Allotment Act are now 
covered by Civil Service Retirement 
Act and their agricultural service prior 
to coverage is creditable for retirement 
purposes under 5 U.S.C. 2252(h)(3), 
neither sec, 203(a) of Annual and Sick 
Leave Act of 1351 nor sec. 3 of Civil 
Service Retirement Act makes service 
other than Federal Govt. service (ex- 
cept service with Pan American Sani- 
tary Bureau) creditable for leave accrual 
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LEAVES OF ABSENCE—Continued 


of military duty in June 1960 which ex- 
tended into fiscal year 1961 when by 
sec. 7 of act of June 30, 1900, 74 Stat. 
282, effective July 1, 1960, the military 
leave provisions in sec. 20(a) of act of 
Aug. 10, 1956, 70A Stat. 632, as 


Retroactive payment 


Employee who was separated for mili- 
tary duty or placed on military fur- 
lough prior to Jan. 1, 1953, effective 
date of Armed Forces Reserve Act of 
1952, which first provided for military 


Page| LEAVES OF ABSENCE—Continued Page 
Annual—Continued Civilians on military duty—Continucd 
purposes; therefore, agricultural! county Calendar v. fiscal year basis—Continuc! 
committee employees are not employees amended, were amended to change 
of Federal Govt. for leave accrual and, hasis for granting leave from calendar 
if such employees are subsequently em- year to fiscal year, may have the days 
ployed in Federal service, the agriculture prior to June 30, 1960, charged to any 
county committee service is not credit- unused military leave accruing after 
able in determination of annual leave Jan. 1, 1960, but military duty after 
accrual rights... . ‘ 412 July 1, 1960, must be charged to 15 days 
Civilians on military duty » of military leave to which empleyee 
Active duty, etc., service—employecs of is entitled in 1961 fiscal year......._.- 231 
the U.S. who enlist in a reserve compo- With respect to substitute postal em- 
nent of uniformed services and serve on ployees in field service who, prior to 
active duty for six months are entitled enactment of P.L. 86-559, approved 
to 15 days’ military leave under sec June 30, 1960 (which changed military 
29(a) of act of Aug. 10, 1956, 5 U.S.C. leave from calendar to fiscal year 
30r, which broadened the entitlement to basis), were entitled undor sec. 29(a) 
military leave by allowing military leave of act of Aug. 10, 1956, 70A Stat. 632, 
to employees while on long periods of as amended by sec. 13 of act of Sept. 2, 
active duty as well as during short 1958, 72 Stat. 1557, 5 U.S.C. 30r, to 
periods of training... - . 199 military leave not in excess of 80 hours 
Calendar v. fiscal year basis ; during any calendar year, based on 1 
Amendment of sec. 20(a), act of Aug. hour for each period aggregating 26 
10, 1956, 5 U.S.C. 30r by sec. 7, act of workhours in calendar year preceding 
June 30, 1960, P.L. 86-559, to provide that in which they were ordered to 
for granting of military leave of ab- training duty, the use of military 
sence on fiscal year basis rather than leave, in recognition of the concept of 
calendar year basis, as was previously leave earned through service, is post- 
authorized, does not require any poned to July 1, 1961, when leave ac- 
change in decisions of the Comptroller cruals earned during fiscal yoar 1961 
General rendered prior to enactment not to exceed 80 hours will be available 
of amendment which held that an for use’in fiscal year 1962; thus, leave 
employee may not be granted more accruals for calendar year 1959 and the 
than 15 days’ military leave of absence first half of 1960 are not lost- - wa 
with pay for any one period of active Reemployment or restoration effect—a 
duty, regardless of whether period is civilian officer or employee who was 
wholly in one calendar year, or ex- separated for military duty prior to 
tends over more than one calendar Jan. 1, 1953—effective date of Armed 
PR bikes eke 186 Forces Reserve Act of 1952—is not re- 
An employee who was granted 15 days of garded as having status of an officer or 
military leave during first half of cal- employee (furlough or leave of absence 
endar year 1960 under sec. 29 of act of while on military duty) under 50 U.S.C, 
Aug. 10, 1956, 70A Stat. 632, 5 U.S.C. App. 459(c) to be entitled to military 
30r, as amended, is again entitled to 15 leave, but when such officers and em- 
days of military leave on July 1, 1960, ployees are determined to he due 15 days 
under sec. 7 of act of June 30, 1960, of military leave after Jan. 1, 1953, upou 
74 Stat. 282, which amended sec, 28 restoration to duty pursuant to 50 U.S.C. 
of the 1956 act to change the basis for App. 459(2)(2), such right does not 
granting military leave from calendar materialize until employee is restored to 
year to fiscal year; however, a reserv- duty so that annual leave accruing dur- 
ist who takes the full amount of mili- ing military leave period is not subject 
tary leave to which he is entitled dur- to act of Aug. 1, 1941, 5 U.S.C. 6la, which 
ing fiscal year 1961 during last half of permits employees to elect to be paid for 
calendar year 1960 is not again entitled lump-sum leave upon entry into military 
to military leave until July 1, 1961, service, but rather is creditable only 
even though no military leave was upon employee's restoration to duty, 
taken during first half of calendar year subject to maximum accumulation pro- 
Was cckiva acta deten seddagtone 231 visions of Annual and Sick Leave Act 
An employee who went on 15-day tour of 1951, 5 U.S.C, 2082. 410 
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may be paid additional lump-sum 
leave under act of Aug. 1, 1941, 5 U.S. 
C. 61a, for leave which would have 
accrued during the 15-day period of 
military leave, subject to applicable 
leave ceilings, provided that, upon 
entrance into military service, they 
elected a lump-sum leave payment; 


Transfers — Presidential appointments — 
the provision in sec. 2(a), act of July 2, 
1953, which amended sec. 202 of Annual 
and Sick Leave Act of 1951, 5 U.S,C. 
2061a(a), concerning liquidation of ac- 
crued leave of officers exempted from the 
act covers not only those officers occupy- 
ing positions exempted on date of amend- 


LEAVES OF ABSENCE—Continued Page| LEAVES OF ABSENCE—Continued Page 
Civ lians on military duty—Continued Civilians on military duty—Continued 
Retroactive payment—Continued Retroactive payment— Continued 

leave for Govt. employee-reservists if, however, they elected to have leave 
ordered to active duty for training or remain to their credit, they should be 
active duty, and who has remained on credited with annual leave which 
continuous active duty for more than accrued during period of retroactively 
4 years, is not entitled to military leave granted military leave as of time it 
under 5 U.S.C. 30r for each year of accrued, and their leave accounts re- 
active military duty for want of status constructed accordingly, due regard 
as Govt. civilian officer or employee, being made to maximum accumulation 
which is requisite to entitlement to restrictions of the 1951 leave act....... 410 
military leave under 5 U.S.C. 30r and Foreign Service home leave. (See Foreign 
which may be imputed retroactively Service, home leave) 
to those employee-reservists who were Involuntary — distinguishing situations — 
separated for military service or placed enforced annual leave (without employee's 
on military furlough prior to Jan. 1, consent) situations, which are tantamount 
1953, only upon restoration to civilian to illegal or unwarranted removals or sus- 
positions in accordance with 50 U.S.C. pensions from service within job protec- 
App. 459(b)(A), that is, within 4 years tion procedures in sec. 6, act of Aug. 24, 
after commencement of active duty or 1912, as amended, 5 U.S.C. 652, are only 
upon release as soon after expiration of those involving personal, disciplinary-type 
such 4 years as employee is able to actions (adverse actions for cause), but 
obtain orders relieving him from active enforced annual leave situations, such as 
EE cictstnisetatndenwerwepecseiienss 186 administrative closing of an office for a 

A civilian officer or employee who was period of time during which employees 
separated for military duty prior to are required to take annual leave or in- 
Jan. 1, 1953—effective date of Armed stances where employees’ requests for 
Forces Reserve Act of 1952—is not annual leave are denied and employees 
regarded as having siatus of an officer are instructed to take annual leave at 
or employee (furlough or leave of other specific times, come within general 
absence while on military duty) under rule that administrative offices may re- 
50 U.S.C. App. 459(c) to be entitled quire any individual employee or class of 
to military leave, but when such employees to take annual leave at any time 
officers and employees are determined and for any period within limitations of 
to be due 15 days of military leave Annual and Sick Leave Act of 1951, 5 
after Jan. 1, 1953, upon restoration to U.8.C. 2061-2066, as needs of service 
duty pursuant to 50 U.S.C. App. i cnctincattiinsenmsdsseemicaiongeses 312 
459(g)(2), such right does not mater- Lump-sum payments 
ialize until employee is restored to Presidential appointments — current leave 
duty so that annual leave accruing at time of appointment—current accrued 
during military leave period is not annual leave to the credit of an employee 
subject to act of Aug. 1, 1941, 5 U.S.C. at time of acceptance of a Presidential ap- 
6la, which permits employees to elect pointment is not subject to the amount 
to be paid for lump-sum leave upon restrictions in the 1953 amendments to 
entry into military service, but rather the lump-sum leave act of Dec. 21, 1944, 5 
is creditable only upon employee's U.8.0. 61b, when the officer is finally 
restoration to duty, subject to maxi- separated from service; therefore, the 
mum accumulation provisions of officer upon retirement may be paid for 
Annual and Sick Leave Act of 1951, accrued and current annual leave to his 
Sa aknicbctinnsnindinncenas 410 credit at time of acceptance of the presi- 

Civilian officers or employees who dential appointment at the salary rate 
entered upon active military duty he was receiving on the day prior to 
after Jan. 1, 1953—effective date of acceptance of the Presidential appoint- 
Armed Forces Reserve Act of 1952— ment, the payment to be computed over 
so that entitlement to military leave the period such leave would have carried 
under 5 U.S.C. 30r does not depend him if he had been permitted to use leave 
upon return to civilian duty status in kind from date of retirement.-_....... 579 
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Lump-sum payments— Continued Military personnei—Continued 
atory act (July 2, 1953), but, also, officers Payments for unused leave on discharge, 
who subsequently are appointed to cx- ete.— Continued 
empted positions; therefore, sn oflicer or Use v. cash—Continued 
employee subject to Annual and Sick 1946, as amended by act of Aug. 4, 
Leave Act of 1951 who, without break in 1947, 37 U.S.C. 33(e), which provides 
service, accepts Fresidential appoint- that any member of Armed Forces 
ment—which is exempted from 1951 act— discharged after Aug. 3), 1946, hav- 
is not entitled to lump-sum payment for ing unused annual leave to his credit 
accrued annual leave; however, the offi- at time of discharge, shall be com- 
cer will not lose or forfeit annual leave to pensated for such unused leave in 
his credit and, upon separation from cash on basis of base and longevity 
service, may be paid for such leave in pay and allowances applicable to 
accordance with lump-sum leave pay- such member on date of discharge, 
ment act of Dec. 21, 1944...............- 164 and that such leave shall not be con- 
Military personnel sidered as service for any purpose; 
Payments for unused leave on discharge, and, therefore, the officer’s claim 
ete. for increased retired pay on basis 
Acceptance of commission, warrant, etc. that he would have completed 8 
Navy enlisted members who hold years of service during the 45 days 
temporary warrant officer commis- covered by his request for leave may 
sions, W-1, upon acceptance of 00 00 GRR. cecccctscctsctiminkin 545 
permanent commissions have the Under sec. 4(c), Armed Forces Leave 
same rights as those holding tem- Act of 1946, 37 U.S.C. 33(c), which 
porary warrant officer commissions, provides that any member of Armed 
W-2 through W-4, so that they are Forces discharged after Aug. 31, 1946, 
entitled to mustering-out pay but having unused annual leave to his 
are not entitled to lump-sum leave credit at time of discharge, shall be 
or to mileage allowances unless for compensated for such leave in cash 
mileage payment there is a showing on the basis of pay and allowances 
that discharge occurred at expiration applicable on date of discharge, and 
of a period of enlistment... .........- 622 that such leave shall not be consid- 
The benefits which are saved to Navy ered as service for any purpose, mem- 
enlisted members upon acceptance bers of Armed Forces who are about 
of temporary warrant officer com- to be retired are not entitled to take 
mission under 10 U.S.C. 5596(f) are accrued annual leave in lieu of lump- 
those specifically authorized by sum payment, there being no indi- 
law; therefore, in the absence of any cation in the act or its legislative 
provision in Armed Forces Leave history of an intent to confer on 
Act of 1946, 37 U.S.C. 3la-39, which member the right to elect to continue 
authorizes cash settlement to any in active duty status for the period 
member who is discharged for pur- of his accrued leave after an ad- 
pose of accepting a commission or ministrative decision has been made 
warrant or entering into an enlist- to effect his discharge or release from 
ment in his respective branch of NU aikd esc cicataicncnneens 545 
Armed Forces, a temporary commis- Without pay status—authority—a program 
sioned warrant officer who is dis- whereby Army officers would be granted 
charged from enlisted status to ac- excess leave, without pay or allowances, 
cept permanent commission is not to attend law schools at own expense 
entitled to a lump-sum payment for and during summer vacations would be 
accrued leave to his credit at that ordered to Army installations to receive 
Gish ccecbivdsveccesuvsaseadeucens 622 military training and perform military 
Use v. cash duty would not be improper in view of 
An administrative action which de- authority of Secretary under 37 U.S.C. 
nied the request of Navy officer to 33(b) to place officers in excess leave 
use 45 days’ accrued leave at the status without pay and allowances and 
time he was placed on temporary dis- in view of fact that no appropriated 
ability retired list following release funds would be used for any of law school 
to inactive duty, with compensa- CR sinkdisccdpadsccciblipmeaiadeianinina 505 


MEDICAL TREATMENT 
Private— District of Columbia, firemen, etc. 
(See District of Columbia, firemen and 
policemen, hospital and medical costs) 


tion in cash for 60 days’ accrued 
leave, was @ proper exercise of ad- 
ministrative discretion under Sec. 
4(c), Armed Forces Leave Act of 
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MILEAGE Page | MILEAGE-—Continued Page 
Guides for official distances —computation Military personnel—Continued 

of distances not shown—although mileage Public business travel necessity—Con. 
authorized under sec. 1 of Administrative upon demand, and the member may 
Expenses Act of 1946, as amended, 5 not be considered as remaining in 
U.S.C. 73b-1, for transportation of house travel status for purpose of entitlement 
trailers of civilian employees incident to to travel and transportation allow- 
permanent change of station is in lieu of ances while at such place............. 218 


all other reimbursement, so that employee 
who was required to have house trailer 
transported by commercial steamship be- 
tween certain points in Alaska, where 
there is no roadway and no standard 
mileage guide for determination of dis- 
tances, may not be reimbursed for the cost 
of the steamship transportation, he is 
entitled to reimbursement upon mileage 
basis for entire distance between old and 
new station in Alaska, even though part of 
distance was by water and portions of dis- 


ing his custody to foreign government, 
is regarded as travel on public business 
entitling member to travel and trans- 
portation allowances on mileage and 
per diem basis as authorized by Joint 
Travel Regs.; however, the responsi- 
bility of U.S. Govt. in such cases is 
limited to providing for appearance 
of accused member at designated place 


The costs of travel of member of Armed 
Forces, who had been returned to mil- 
itary control under Administrative 
Agreement between Japan and the 
U.S., from military installation to 
designated place for psychiatric evalu- 
ation, in connection with Japanese 
criminal prosecution of member, con- 
stitute an expense incident to represen- 
tation before judicial tribunal within 
contemplation of 10 U.S.C. 1037, the 
legislative intent of which was to au- 


Separation prior to expiration of enlistment 
to enter on duty as officer 
Navy enlisted members who hold tem- 
porary warrant officer commissions, 
W-1, upon acceptance of permanent 
commissions have the same rights as 
those holding temporary warrant offi- 
cer commissions, W-2 through W-4, so 


tance are not shown in mileage guides_... 504 thorize, regardless of military status 
Military personnel and independently of any question of 
Governmentconveyance public business, such expenditures as 
Expense reimbursement are actually necessary to provide ade- 
The hourly flying fee charged Air Quately for defense of the accused, in- 
Force officer by the Air Force cluding cost of travel by accused when 
Academy Aero Club for use on of- necessary in preparation of his defense; 
ficial travel of aircraft loaned to the however, nothing in the law or its legis- 
Club may be considered reimburs- lative history authorizes commutation 
able travel expense item under par. of such expenditures on mileage and 
4406 of Joint Travel Regs., which per diem basis, therefore the member is 
provides that, in unusual circum- entitled to reimbursement of amounts 
stances, where expenses of operation expended by him in performing the 
of Govt. conveyances are incurred travel. B-140660, Oct. 8, 1960, modi- 

the traveler may be reimbursed... 587 Rd pin onic diicntis Histtnindigitinnwen 218 
“Tie-down” fees—charges paid for Reenlistment or extension of enlist ment— 
protection and safeguard of Air while on leave, etc., after detachment 
Force Academy Aero Club aircraft from old station—since effective date of 
left overnight at commercial airports permanent change of station orders 
when Govt. facilities are not avail- which permit members of uniformed 
able—may be considered as in the services leave or delay en route to new 
nature of storage expenses which are station is determined by adding amount 
reimbursable under par. 4406 of of leave or delay to the date of member’s 
Joint Travel Regs. when Govt. con- detachment, plus travel time author- 
veyance is used for official travel... 587 ized in case of Navy member whose 
Public business travel necessity enlistment extension becomes effective 
In view of responsibility assumed by the while on authorized leave prior to effec- 
U.S. under NATO Status of Forces tive date of orders changing duty sta- 
Treaty and the Japanese Administra- tion from sea duty assignment to sta- 
tive Agreement to return to host gov- tion in U.S8., the vessel from which 
ernment upon demand any accused member is detached remains his duty 
member of U.S. Armed Forces released Station prior to effective date of orders 
to custody of U.S. military authorities, and is regarded as place of enlistment 
the travel of an accused member under extension for election of enlistment travel 
competent orders from duty station to allowance and when vessel is operating 
place of trial by forcign court, or to off U.S. coast on date of enlistment ex- 
some other place for purpose of releas- tension travel allowance is computed on 

ikke nk etiicinenthtainiedicnnes 317 
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Cadet, midshipmen, ete.—Continued 
Status—Continued 
under statutory regulations which 
barred enlisted members in Naval 
Reserve from appointment as mid- 
shipmenin Naval Reserve while retain- 
ing enlisted status, acceptance of 
appointment as midshipman termi- 
nated member’s enlisted status_-__._- 473 
Debts—remission—enlisted members’ debts 
incurred in officer status—to deny to en- 
listed members of Navy, who are given 
temporary appointments as limited duty 
officers, debt remission benefits applicable 
to enlisted personnel while they are hold- 
ing such temporary officer commissions 
would “abridge their rights or benefits’’ 
as enlisted members contrary to specific 
protection granted such members under 
10 U.S.C. 5596 while they are in dual officer- 
enlisted status; therefore, it is proper for 
Sec. of Navy under 10 U.S.C. 6161 to remit 
debts incurred by Navy members either 
during enlisted or temporary officer status 
and notwithstanding that members are 
serving as temporary officers ............. 460 
Deceased. (See Decedents’ Estates, pay, 
ete., due military personnel: 
De facto 
The holding of dual status as retired mem- 
ber of Regular Marine Corps and as 
member of State Air National Guard is 
incompatible in view of conflicting re- 
sponsibilities of the two statuses, and 
Alr National Guard regulation which 
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MILEAGE-—Continued 
Military persoanel—Continued 
Separation prior to expiration of enlist- 
ment to enter on duty as officer—Con. 
that they are entitled to mustering-out 
pay but are not entitled to lump-sum 
leave or mileage allowances unless for 
mileage payment there is a showing 
that discharge occurred at expiration 
of a period of enlistment............-- 622 
Since temporary warrant officer com- 
missions have no prescribed terms, 
a Navy enlisted member who holds 
such commission when he is discharged 
to accept a permanent commission 
may not have such separation or re- 
lease regarded as occurring at “oxpira- 
tion of enlistment or prescribed term 
of service’ within mileage allowance 
provisions in par. 4157-4 of Jt. Travel 
Regs., in absence of showing that he 
was discharged at expiration of period 
for which he had enlisted : 622 
MILITARY PERSONNEL 
Cadet, midshipmen, ete. 
Status 
Acceptance by enlisted member of Naval 
Reserve of appointment as midship- 
man in Naval Reserve on Sept. 16, 
1946, terminated member's enlisted 
status, even though certificate of dis- 
charge was not issued to member, in 
view of prohibition in regulations 
promulgated pursuant to section 9, 
Naval Reserve Act of 1938, 52 Stat. 
1177, against appointment of enlisted 


Naval Reserve members as midship- 
men in Naval Reserve while retaining 
their enlisted status, which regulations 
are valid statutory regulations having 
force and effect of law; and, therefore, 
member may not have included, in 
computation of service for basic pay 


prohibits enlistment in that organiza- 
tion of persons receiving retirement pay 
from any branch of Armed Forces con- 
stitutes complete bar to valid Air 
National Guard enlistment of retired 
Regular Marine Corps enlisted member; 
therefore, member’s retired status was 


purposes, Naval Reserve enlisted not terminated upon purported enlist- 
service which was served concurrently ment in Air National Guard, and he is 
with service as midshipman. ---.-..-- 473 entitled to retired pay except for those 


intervals when he received greater 
amounts in connection with Air 
National Guard service which may be 
considered as having been rendered in a 
SIRI oo i cttinnntivsitaine Sadan 51 
The de facto rule which permits retention 
of erroneous payments of pay and allow- 
ances received by members of uniformed 
services in good faith while in a de facto 
status may not be extended to permit 
retention of additional or special pay 
received in good faith but contrary to 
requirements of statutory regulations, 
particularly when such pay is authorized 
only upon compliance with specific pro- 
visions of law or regulation; therefore, 
demolition duty pay received in good 
faith but not pursuant to competent 
orders assigning member to demolition 
duty, as required by regulations issued 


Appointment of enlisted member of 
Naval Reserve as midshipman in 
Naval Reserve, as distinguished from 
appointment as midshipman or cadet 
to one of military academies, merely 
continues member in Naval Reserve 
and does not make him a member of 
any other naval or military organiza- 
tion within meaning of sec. 4, Naval 
Reserve Act of 1938, 52 Stat. 1176, 
which prohibits membership of Naval 
Reserve members in any other naval 
or military organization -...........-. 473 

Issuance of discharge certificate to 
enlisted member of Naval Reserve for 
purpose of retroactively changing date 
of discharge to day prior to date of 
member’s appointment as midship- 
man in Naval Reserve does not change 
member’s rights in any way because, 


596896 O-62—51 
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De facto—Continued 
pursuant to sec. 204(a), Career Compen- 
sation Act of 1949, 37 U.S.C. 235, may not 
be retained under de facto rule... -....... 

Dependents—transportation. (See Transpor- 
tation, dependents, military personnel) 

Discharges. (See Discharges and Dismis- 
sals) 

Dual enlistments in different services. 
Enlistments, dual) 

Dual payments—National Guard and re- 
tired pay—the holding of dual status as 
retired member of Regular Marine Corps 
and as member of State Air National 
Guard is incompatible in view of con- 
flicting responsibilities of the two statuses, 
and Air National Guard regulation which 
prohibits enlistment in that organization 
of persons receiving retirement pay from 
any branch of Armed Forces constitutes 
complete bar to valid Air National Guard 
enlistment of retired Regular Marine 
Corps enlisted member; therefore, mem- 
ber’s retired status wes not terminated 
upon purported enlistment in Air Na- 
tional Guard, and he is entitled to retired 
pay except for those intervals when he 
received greater amounts in connection 
with Air National Guard service which 
may be considered as having been rendered 
ah a ids aii da cline ttecincsne 

Duties—servants, stewards, etc.—the re- 
striction against the assignment of stew- 
ards to officers who are not assigned 
public quarters in regulations implement- 
ing 10 U.S.C. 7579 does not prevent utili- 
zation of a steward assigned to duty in 
public quarters of an officer for the per- 
formance of other authorized duties and, 
in absence of anything in the law or 
regulations which would preclude the 
ordering of a steward to temporary duty 
for performance of other authorized duties 
where assignment does not constitute an 
assignment to an officer not assigned pub- 
lie quarters, such temporary duty for per 
diem purposes is proper; therefore, if an 
officer determines that it is necessary that 
his assigned steward accompany him on 
tours of inspection for performance of 
temporary duty which involves duties 
authorized for steward group rates, the 
steward may be paid per diem while in 
WI inoncvccckcnciciccnccscaiccin 

Enlisted v. officer status 
Temporary officer status 

To deny to enlisted members of Navy, 
who are given temporary appoint- 
ments as limited duty officers, debt 
remission benefits applicable to en- 
listed personnel while they are holding 
such temporary officer commissions 
would “abridge their rights or bene- 
fits’”” as enlisted members contrary to 
specific protection granted such mem- 


(See 


642 


Enlisted v. officer status—Continued 

Temporary officer statas—Continued 
bers under 10 U.S.C. 5596 while they 
are in dual officer-enlisted status; 
therefore, it is proper for Sec. of Navy 
under 10 U.S.C. 6161 to remit debts 
incurred by Navy members either 
during enlisted or temporary officer 
status and notwithstanding that mem- 
bers are serving as temporary officers- 
Although under 38 U.S.C. 2101(b)(1) 
mustering-out pay may not be paid 
to temporary commissioned warrant 
officers discharged after Jan. 31, 1958, 
under 10 U.S.C. 5596(f), rights or 
benefits of enlisted Navy members 
are not changed or abridged upon 
acceptance of temporary warrant 
officer appointment; therefore, ac- 
ceptance of temporary warrant officer 
commission by Navy enlisted member 
cannot abridge the right he had to 
mustering-out pay at time of discharge 
so that when member’s temporary 
commission is terminated upon ac- 
ceptance of permanent commission, 
the member is entitled to mustering- 
CE  cieniiccictietcitiaciniavaidens 
ince temporary warrant officer com- 
missions have no prescribed terms, a 
Navy enlisted member who holds 
such commission when he is dis- 
charged to accept permanent commis- 
sion may not have such separation 
or release regarded as occurring at 
“expiration of enlistment or prescribed 
term of service” within mileage allow- 
ance provisions in par. 4157-4 of Jt. 
Travel Regs., in absence of showing 
that he was discharged at expiration 
of period for which he had enlisted_._. 
The benefits which are saved to Navy 
enlisted members upon acceptance of 
temporary warrant officer commis- 
sion under 10 U.S.C. 5596(f) are those 
specifically authorized by law; there- 
fore, in absence of any provision in 
Armed Forces Leave Act of 1946, 37 
U.S.C. 31a-39, which authorized cash 
settlement to any member who is 
discharged for purpose of accepting a 
commission or warrant or entering 
into an enlistment in his respective 
branch of Armed Forces, a temporary 
commissioned warrant officer who is 
discharged from enlisted status to 
accept permanent commission is not 
entitled to lump-sum payment for 
accrued leave to his credit at that 


n 


Warrant officere—Navy enlisted mem- 
bers who hold temporary warrant officer 
commissions, W-1, upon acceptance 
of permanent commissions have the 
same rights as those holding temporary 


460 
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Enlisted v. officer status— Continued 
warrant officer commissions, W-2 
through W-4, so that they are entitled 
to mustering-out pay but are not en- 
titled to lump-sum leave or to mileage 
allowances unless for mileage payment 
there is a showing that discharge oc- 
curred at expiration of a period of en- 
NE saninctegenasceretsindcuntdanene 

Enlistments. (See Enlistments) 

Exchange officer program—per diem. (See 

Subsistence, per diem, military personnel, 
temporary duty, on board vessels, for- 


eign) 
Gratuities. (See Gratuities) 
Household effecte—transportation. (See 


Transportation, household effects) 

Insane and incompetents—absence without 
leave—for absence without leave of men- 
tally incompetent enlisted member of uni- 
formed services to be excused as unavoid- 
able under sec. 4(b), Armed Forces Leave 
Act of 1946, as amended, 37 U.S.C. 33(b), 
the absence not only must be unavoidable 
insofar as enlisted man is concerned but 
must he unavoidable insofar as Govt. is 
concerned, the test being whether absence 
could have been prevented by member or 
by military authorities’ exercise of due 
diligence in attempting to discover, ap- 
prehend and return member to military 
control; therefore, when unauthorized ab- 
sence of mentally incompetent enlisted 
member could not have been prevented by 
member or military authorities and is 
excused as unavoidable, the member is 
entitled to pay and allowances for excused 
leave periods... ; 

Leave. (See Leaves of Absence, 
personne!) 

Mileage. (See Mileage, military personnel) 

Mustering-out pay. (See Gratuities, mus- 
tering-out pay) 

Pay. (See Pay) 

Per diem. (See Subsistence, per diem, mil- 
itary personnel) 

Personal property loss, etc. 


military 


(See Property, 


private, service with military depart- 
ments) 
Quarters allowance. (See Quarters Allow- 
ance) 


Record correction 

Discharge change as entitlement to re- 

enlistment bonus retention 
A correction of military records of mem- 
ber of Army changing an other than 
honorable discharge imposed by court- 
martial sentence—which under par. 
9-82(9) Army Regs. 37-104 is a basis for 
recoupment of any unearned reenlist- 
ment bonus—to a general or honorable 
discharge constitutes a rescission of that 
part of sentence of court-martial which 
imposed original discharge under other 
than honorable conditions and, unless 


366 


Record correction— Continued 

Discharge change as entitlement to reen- 
listment bonus retention— Continued 

there has been a corresponding correc- 
tion of individual’s basic military rec- 
ords altering the reason for separation 
when the separation was, in fact, the 
result of person’s own misconduct, no 
right to retain the unearned reenlist- 
ment bonus arises as a result of correc- 
, geiaen a wince ieaincasanmtlta 
The correction of military records under 
10 U.S.C. 1552 to change bad conduct 
discharge of member of uniformed 
services to a certificate of general dis- 
charge has not altered the fact that the 
member's separation from service was 
the result of his own misconduct and, 
therefore, such change does not give 
rise to any right to return any part 
of the unearned reenlistment bonus 
paid to the member - vantndn 
nder reenlistment bonus recoupment 
provisions of 37 U.S.C. 238(a) and 239(f) 
applicable to members of uniformed 
services who voluntarily or as the 
result of their own misconduct fall to 
complete their terms of enlistment, a 
change in type or nature of discharge 
from other than honorable to general 
under honorable conditions or to honor- 
able when member's separation from 
service actually resulted from the indi- 
vidual’s own misconduet is not sufli- 
cient to overcome the reason for 
separation—misconduct—and, — there- 
fore, recoupment of the bonus is re- 
quired under law; however, if the 
military record of member is further 
corrected under 10 U.S.C. 1552 to show 
that the individual was not separated 
by reason of own misconduct, recoup- 
ment is not required.................. 
The change of undesirable discharge to 
general or honorable discharge of mem- 
ber of uniformed services who was 
originally separated from the service 
as a result of misconduct does not al- 
fect member’s liability for refund of 
unearned reenlistment bonus required 
under 37 U.S.C. 238 and 239. ......... 
The mere reference in findings of dis- 
charge review board under 10 U.S.C. 
1553 or by correction of records board 
under 10 U.S.C. 1552 to particular Air 
Force or Army regulation as basis on 
which former member of uniformed 
services should have been separated 
from active service—when particular 
regulation to which reference is made 
does not exclusively pertain to in- 
voluntary and nonmisconduct separa- 
tions—does not effectively relieve such 
member of liability under 37 U.S.C. 
238 and 239 to refund unearned re- 


= 
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Record correction—Continucd 


Discharge change as entitlement to re- 
enlistment bonus retention—C ontinued 
enlistment bonus upon change of 
character of discharge if actual facts of 
record, remaining unchanged, clearly 
establish that early separation was in 
fact voluntary or result of member's 
PE inna ccnccsennccien 
Finality—the provisions of 10 U.S.C. 
1552(a), which make correction of mili- 
tary records final and conclusive on 
all officers of U.S., except when procured 
by fraud, go only so far as to make facts, 
as set out in the corrected record, final 
and conclusive, and nothing in those 
provisions or in 10 U.S.C. 1552(e), which 
provides that acceptance of military 
records correction settlement shall fully 
satisfy the claim concerned, may be con- 
strued to make overpayment based on 
such corrected facts binding upon Govt., 
nor is there any other provision which 
would exempt payments based on cor- 
rection of records from usual rule under 
which Govt. may recover erroncous 
payments - - 
Overpayment liability 
The rule that neither Federal Govt. nor 
the States may impair or divest vested 
rights, except in legitimate exercise of 
police power and that retrospective 
laws or administrative action dis- 
turbing or destroying such vested 
rights or creating new obligations with 
respect to past transactions are invalid, 
is not for application where member of 
uniformed services seeks and obtains 
correction of military records to be- 
come entitled retroactively to pay and 
allowances as chief warrant officer 
rather than as enlisted man when by 
reason of such correction member will 
become indebted to Govt. because of 
receipt of greater payments in enlisted 
I iii ids hie ie ccctencnccidvnbucioncn 
Under correction of records dated Mar. 
18, 1960, pursuant to 10 U.S.C. 1552, 
which nullified discharge on May 19, 
1958, of Air Force chief warrant officer 
for twice having failed of promotion 
under 10 U.S.C. 564, the member, who 
enlisted in Regular Air Force as master 
sergeant on May 20, 1958, is entitled 
only to pay and allov. ances applicable 
to warrant officer pay grade for périod 
May 20, 1958, to Mar. 17, 1960, the date 
preeeding date of correction action, 
which action had effect of retaining 
member in active duty status as chicf 
warrant officer for period May 20, 1958, 
toa year after Mar. 18, 1960, and, since 
amount due based on a corrected 
record is less than amount paid to 
member, he must refund difference 


491 


116 


between amount due on corrected 
record and greater amount received 
incident to separation as chief warrant 
officer and subsequent enlistment as 
TT iin dncnacccsctcsenvbeds 
When a member of uniformed services 
seeks and obtains correction of military 
record under 10 U.S.C. 1552 and the 
record as corrected does not disclose a 
factual basis for a right to particular 
benefit, under laws applicable during 
period involved in corrected record, 
the member may retain only the 
amount which is proper and Govt. 
may collect resulting overpayment-._- 


Pay rights 


Although correction of records of enlisted 
member of uniformed services to show 
reenlistment on Sept. 25, 1957, was 
silent as to term of years of reenlist- 
ment, the member actually did reen- 
list for period o: six years on July 9, 
1958, following the vacation of court- 
matrial sentence and member's dis- 


honorable discharge on Sept. 24, 1957;- 


therefore, the record correction action 
may be regarded as advancing the 
date of enlistment but leaving un- 
changed the term so that member is 
entitled to reenlistment bonus com- 
puted on basis of 6-year term of enlist- 
 ieks dds svlelbcedetkcccnnesees 
The correction of an enlisted member's 
records to show reenlistement imme- 
diately following discharge, although 
silent as to member’s status during 
period which elapsed between date of 
discharge and date of actual reenlist- 
ment following vacation of court- 
martial sentence, entitles member to 
all monetary benefits which would 
have accrued to him had he actually 
reenlisted immediately following dis- 
charge and served on active duty from 
that date to actual date of reenlist- 
ment, so that member is entitled to 
active duty pay and allowances, to 
accrual of leave for such period, and to 
credit for such time for longevity pur- 
NR ccnavintionveicventittddaaidscse 


Release of Government from additional 


claims—acccptance of a settlement of 
disability retired pay by Army officer 
whose military records were corrected to 
show retirement for physical disability 
and to grant disability retired pay for 
entire possible period of entitlement, 
which settlement was less than amount 
properly due because of administrative 
error in computation, constitutes release 
by officer of claim under 10 U.S.C. 
1552(c) and precludes further payment 
to officer 


MILITARY PERSONNEL— Continued Page|} MILITARY PERSONNEL—Continued Page 
Record correction—Continued 
Overpayment liability—Continued 
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MILITARY PERSONNEL—Continued Page| MELITARY PERSONNEL—Continued Page 
Reenlistment bonus. (See Gratuities, re- Retirement—Continued 
enlistment bonus) Reconsideration— Continued 
Retired Final physical examination evidence— 
Contracting with Government —-contract Continued 
propriety—a contract for employment of 
retired Regular Marine Corps officer as 
consultant to advise employer—a mili- 


retired pay under orders subsequent- 

ly issued for disability retirement... 419 
Orders which revoke Army enlisted 
tary supply company—concerning Govt. member’s retirement order based 
needs and to assist in designing and man- on length of service under 10 U.S.C, 
ufacturing products for which military 3914 after its effective date are not 


departments have current or future need legally effective, assuming that 
would not itself bring consultant activi- member was advised of original 


ties within conflict-of-interset restriction 
in 10 U.S.C. 6112(b), which prohibits 
receipt of any payment from U 8. during 


orders and that he passed the final- 
type physical examination; there 
fore, since member was placed on 


such employment, so long as officer does 
not contact Navy or allow his name to be 
used for contracts resulting in sales; 
however, a provision in contract which 
requires officer to visit military installa- 
tions and officials brings into existence 
appearance of requirement for possible 
sales activities within conflict-of-interest 
statute and should be eliminated or 
modified to exclude contracts with in- 
stallations and officials under Dept. of 


active duty on day following effec- 
tive date of retirement orders, he 
was properly paid active duty pay 
and allowances until the effective 
date of second retirement orders 
which provided for a 60 percent 
disability retirement, however re- 
tired pay is for computation on 
basis of member’s status under the 
first orders, plus any increase, if 
any, payable for duty after retire- 





Navy...... Wetshetibie ea ment. 419 
Status—dual—the holding of dual status New evidence 


as retired member of Regular Marine 
Corps and as member of State Air 
National Guard is incompatible in view 
of conflicting responsibilities of the two 
statuses, and Air National Guard regu- 
lation which prohibits enlistment in 
that organization of persons receiving 
retirement pay from any branch of 
Armed Forces constitutes complete bar 
to valid Air National Guard enlistment 
of retired Regular Marine Corps enlisted 
member; therefore, member's retired 
status was not terminated upon pur- 
ported enlistment in Air National 
Guard, and he is entitled to retired pay 
except for those intervals when he re- 
ceived greater amounts in connection 
with Air National Guard service which 
may be considered as having been ren- 
dered in a de facto status 


Retirement 


Reconsideration 
Final physical examination evidence 
In ease ofan Army member who failed 
to pass a final-type physical exami- 
nation required by Army regula- 
tions, incident to application for 
retirement based on years of service, 
and who was hospitalized on what 
was to have been the effective date 
of nondisability retirement, with 
disability which subsequently re- 
sulted in retirement for disability, 


A change in the physical condition of 
a member of uniformed services 
and the need for further hospitali- 
zation prior to effective date of 
orders which directed the perma- 
nent retirement of member for 
physical disability constituted sub- 
stantial new evidence sufficient to 
support a revocation of first retire- 
ment order, and the member was 
properly paid disability retired pay 
based on retirement orders subse- 
quently issued which placed the 
member’s name on the Temporary 
Disability Retired List pursuant to 
secs. 402 and 409 of Career Compen- 
sation Act of 1949 

‘he discovery of a physicai disability 
which might serve as basis for dis- 
«bility retirement, incident to a 
final-type physical examination re- 
quired pursuant to Army regula- 
tions to be given to member of 
uniformed services prior to effective 


date for the member’s retirement 
based on length of service, consti- 
tutes new evidence which warrants 
revocation of existing retirement 
orders; therefore, the member's 
original retirement will be consid- 
ered as revoked and his subsequent 
retirement for disability recognized 
for retired pay computation pur- 


poses. 37 Comp. Gen. 19, modified. 419 
Six months’ death. (See Gratuities, six 
months’ death) 
Station allowances. (See Station Allow- 
ances, military personnel) 


such disability constituted new 
evidence which justified the revoca- 
tion of orders for nondisability re- 
tirement, and member is entitled to 
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MILITARY PERSONNEL—Continued Page| NATIONAL GUARD -— Continued 


Status—dual—to deny to enlisted members of 


Navy, who are given temporary appoint- 
ments as limited duty officers, debt remis- 
sion benefits applicable to enlisted person- 
nel while they are holding such temporary 
officer commissions would “abridge their 
rights or benefits” as enlisted members 
contrary to specific protection granted such 
members under 10 U.S.C. 5596 while they 
are in dual officer-enlisted status; there- 
fore, it is proper for Sec. of Navy under 10 
U.S.C. 6161 to remit debts incurred by 
Navy members either during enlisted or 
temporary officer status and notwithstand- 
ing that members are serving as tempo- 
rary officers......_. sine 

Training—graduate study—uniform allow- 
ance. (Sce Uniforms, military personnel, 
officers, reservists, qualification) 

Travel expenses. (See Travel 
military personne!) 


expenses, 


MISCELLANEOUS RECEIPTS 


Special account r. miscellaneous receipts 

Contract refunds—although excess costs 
recovered from a defaulting contractor 
or his surety under Capehart housing 
construction contract, which is subject 
to maximum cost limitation in see. 505 of 
act of Sept. 28, 1951, 12 U.S.C. 1748i, may 
not be used to reimburse the appropria- 
tion obligated for the project, such excess 
costs need not be considered in compu- 
tation of the statutory maximum cost 
limitation and when an administrative 
determination is made that surety is lia- 
ble on account of contractor's failure to 
perform for at least all the costs in ex- 
cess of the limitation, there would be no 
objection to contracting agency exercis- 
ing an option for completion of the sec- 
ond phase of work under the reprocure- 
ment contract . 3 

Debt collections by General Accounting 
Office. (See Debt Collections, amount 
uncollectible, reporting to General Ac- 
counting Office, deposit) 

Interest on foreign currencies. (See Agri- 
culture Department, foreign trade and 
assistance programs, interest) 


NATIONAL GUARD 


Property loss while on inactive training duty. 
(See Property, private, service with mili- 
tary departments, inactive, ete.) 

Retired officers performing State National 
Guard duty. (See Pay, retired, concurrent 
State National Guard pay) 

State—emergency declaration require ments — 
in absence of authority in Washington State 
Civil Defense Act for calling out military 
forces to fight a critical forest fire and any 
indication that it was the intent of the 
Governor to order out State National 
Guard, such National Guard members 
who voluntecred as fire fighters at request 
of State Director of Civil Defense and who 


460 


590 


have not received any pay from State may 
be paid by Dept. of Agriculture for such 
services to same extent as other individuals 
recruited for fighting forest fire.......... 


OATHS: 


Employees—exemption— other than constitu- 
tional officers—alien scientists who are law- 
fully appointed to departmental service 
under delegated authority by subordinate 
officials of department are not regarded as 
officers of U.S. in constitutional sense to 
be required to take oath specified for such 
officers in see. 1757, R.S., 5 U.S.C. 16, and, 
therefore, such alien scientists may be 
paid compensation for service notwith- 
standing that oath has not been taken; 
however, the secretary of department may 
by regulation require such oath as he deems 
necessary and appropriate. ........- 


OFFICERS AND EMPLOYEES 


Compensation. (See Compensation) 

Death or injury 

Disability compensation and military re- 
tired pay 

A warrant officer who, when retired as a 

nonregular member of Army, held 

permanent rank of chief warrant offi- 

cer in Army Reserve, although he had 

never served on active duty as reservist 

at any time but had served under tem- 

porary chief warrant officer appoint- 

ment authorized pursuant to 10 U.S.C 

8448(c)(2) which accords such tempor- 

ary officers same benefits as members 

of Army on active duty, is regarded 

as receiving retired pay rights under 

10 U.S.C. 3448 for Regular Army 

officers and is not entitled to benefits 

for Reserve officers in 5 U.S.C. 30r(e), 

so that holding in Tawes v. U.S., 

Ct. Cl. No. 313-58, permitting mem- 

bers of reserve components to recoive 

retired pay concurrently with com- 

pensation under Federal Employees’ 

Compensation Act, is not for applica- 

tion and member may not be paid re- 

tired pay withheld while he received 


compensation for an injury under 
Federal Employees’ Compensation 
Act 


Payment of medical and hospital ex- 
penses under Federal Employees 
Compensation Act, 5 U.S.C. 751, et 
seq., for injury sustained by civilian 
employee who ts in receipt of retired 
pay as retired member of U.S. Coast 
Guard is to be distinguished from 
compensation payable to employce in 
installments, or a commutation there- 
of, over period of disability so that dual 
compensation prohibition in 5 U.8.C. 
757(a) against receipt of any other pay 
during period installment payments 
are being made for disability is not for 


Page 
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Death or injury—Continued 

Disability compensation and military re- 
tired pay—Continued 

application, and payment of employ- 
ee’s hospital and medical expenses 
does not require withholding of mem- 
Ne eR co inSccennccdunienien 
Debtsto the United States—satisfaction—the 
reemployment of an employee by the same 
agency some 14 months after voluntary 
resignation prior to completion of a re- 
quired period of service, in accordance 
with a training agreement which obligated 
the trainee to pay training costs for failure 
to serve required period following the 
training course, does not obligate the 

Govt. to refund training costs collected 

from employee, the obligation of the em- 

ployee under the training agreement being 

extinguished upon payment of the cost 

and the transaction closed ................ 
Health benefits, etc. 

Alien employees—even though Sec. of 
State has not issued any regulation auth- 
orizing combined life insurance and pen- 
sion plan and a health and medical plan 
for alien employees under sec. 444, For- 
eign Service Act of 1946, 22 U.S.C. 889, 
& medical and hospital plan for the bene 
fit of alien employees hired by U.S. 
Armed Forces in Bermuda, which plan 
is in accord with prevailing employment 
practices substantially followed by local 
employers, may be established under 
sec. 444, the legislative history of the 
section indicating intent to allow Govt. 
agencies to establish uniform employ- 
ment practices provided they are con- 
sistent with public interest and coordi- 
nated with other agencies in locality; 
however, in absence of showing that 
combined life insurance and pension 
plan is customary loca! practice, such 
plan may not be established 

Insurance carriers’ liability for Govern- 
mentfurnished, etc., services—under sec. 
12(e) of the act of Sept. 1, 1916, asamende«d 
by sec. 3 of Policemen and Firemen’s 
Retirement Disability Act amendments 
of 1957, the Dist. of Col. has an obliga- 
tion to pay for private medical and 
hospital services of members of the 
White House police force for injuries or 
diseases contracted in the performance of 
duty, and such obligation is not depend- 
ent upon the existence or nonexistence 
of a contract of health insurance that the 
police may have taken under the Federal 
Employees ITea!th Benefits Act of 1959; 
therefore, the Dist. of Col. having paid 
the cost of medical and hospital services 
of members of White House police, the 
obligation is discharged and the mem- 
bers’ insurance carrier is not liable for 
reimbursing the Dist. of Col. to the 
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650 


Health benefits, ete.— Continued 
extent of the members’ health benefits 
SRONTUNES POG aa cccincaccsncnsaccieses 

Per diem effect. (See Subsistence, per 
diem, illness, ete., hospitalization at 
Government expense) 

Leaves ofabsence. (See Leaves of Absence) 

Liability—judgment against. (See Courts, 
judgments, decrees, etc., against officers 
and employees) 

Life insurance 

Airplane travel. (See Travel Expenses, 
insurance premiums) 

Alien employees—even though Sec. of 
State has not issued any regulation 
authorizing combined life insurance and 
pension plan and a health and medical 
plan for alien employees under sec. 444, 
Foreign Service Act of 1946, 22 U.S.C. 
889, a medical and hospital plan for the 
benefit of alien employees hired by U.S. 
Armed Forces in Bermuda, which plan 
is in accord with prevailing employment 
practices substantially followed by local 
employers, may be established under 
sec. 444, the legislative history of the 
section indicating intent to allow Govt. 
agencies to establish uniform em- 
ployment practices provided they are 
consistent with public interest and 
coordinated with other agencies in 
locality; however, in absence of showing 
that combined life insurance and pension 
plan is customary local practice, such 
plan may not be established_..........- 

Overseas- foreign differentials and overseas 
allowances. (See Foreign Differentials 
and Overseas Allowances) 

Per diem. (See Subsistence, per diem) 

Presidential appointees. (See Leaves of 

Absence, lump-sum payments, transfers, 

leave entitlement) 

Status 

Agriculture county committee personnel— 
notwithstanding that employees of 
county committees established under 
see. &8(b) of Soil Conservation and 
Domestic Allotment Act are now 
covered by Civil Service Retirement Act 
and their agricultural service prior to 
coverage is creditable for retirement pur- 
poses under 5 U.S.C. 2252(h) (3), neither 
sec, 203(a) of Annual and Sick Leave Act 
of 1941 nor sec. 3 of Civil Service Retire- 
ment Act makes service other than 
Federal Govt. service (except. service 
with Pan American Sanitary Bureau) 
creditable for leave accrual purposes; 
therefore, agricultural county committee 
employees are not employees of Federal 
Govt. for leave accrual and, if such em- 
ployees are subsequently employed in 
Federal service, the agricuiture county 
committee service is not creditable in de- 
termination of annual leave accrual rights 
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Status—Continued 


Delegate. appointment authoriiy—alicn 
scientists who are lawfully appointed to 
departmental service under delegated 
authority by subordinate officials of 
department are not regarded as officers 
of U.S. in constitutional sense to be re- 
quired to take oath specified for such of- 
ficers in sec. 1757, R.S., 5 U.S.C. 16, and, 
therefore, such alien scientists may be 
paid compensation for service notwith- 
standing that oath has not been taken; 
however, the secretary of department 
may by regulation require such oath as 
he deems necessary and appropriate. . . 
Grantees under international information, 
ete., programs 
The overseas service of an individual 
who is employed under grant agree- 
ment by binational center—a private, 
autonomous orgainzation—established 
under authority of sec. 203, U.S. 
Information and Edneational Ex- 
change Act of 1948, 22 U.S.C. 1448, 
and who, subsequently, is appointed 
to Foreign Service position in U.S. 
Information Agency may not be 
counted as part of “‘continuous service 
abroad,”’ required under sec. 933(a), 
Foreign Service Act of 1946, 22 U.8.C., 
1148(a), for entitlement to home leave 
after completion of two years’ contin- 
uous service required under sec 933, 
Foreign Service Act of 1946, 22 U.S.C. 
1148(a), for entitlement to home leave 
after completion of two years’ contin- 
uous service, regulations governing 
grantee-service specifically providing 
that grantees have neither Foreign 
Service nor civil service status 
and benefits differing from those pro- 
vided for Federal employees as 
retired Army officer receiving retired 
pay who is employed overseas at a 
binational center—a private autono- 
mous orgainization established pur- 
suant to sec. 203, U.S. Information 
and Educational Exchange Act of 1948, 
22 U.S.C. 1448—under a grant agree- 
ment which provides for periodic 
payments to grantee but does not 
contemplate type of duty usually 
arising in an employer-employee re- 
lationship or reflect the concept to 
bring grantees within statutes appli- 
cable to Federal employees does not, 


> 


by virtue of grant agreement, hold an 
office or position prohibited or re- 
stricted by dual compensation and 
dual office acts, 5 U.S.C. 59a; id. 62, 
and, since grant is for discharge of 
contractual duties not belonging to an 
“officer or clerk” in 5 U.S.C. 69 and is 
not for “extra services” for the U.S. in 


etc., programs—Continued 
5 U.S.C. 70, those prohibitions are not 
for application so that officer may re- 
ecive retired pay concurrently with 
grant Kiduedibciv~acien 


Training 
Agreement status—employees who were 


hired with oral understanding that pur 
suant to training agreements they would 
be promoted at stated intervals follow- 


ing successful completion of training 


courses but who, due to administrative 
delay, did not receive promotions on 
dates specified, do not have an enforce 
able contractual right to promotions on 
the specified dates under agreements 
which were more in nature of agency 
policy rather than a firm commitment; 
therefore, the action of the agency in 
processing retroactive promotions for 
employeés is in contravention of long- 
standing rule that personnel action may 
not be made retroactively  effec- 
tive to increase the right of an em- 
ployee to compensation............... 


Authorization, ete., requirements—the 


requirement in sec. lla, Govt. Em- 
ployees Training Act, that employees 
selected for training in non-Govt. facili- 
ties shall, prior to such assignment for 
training. enter into written agreements 
implies an advance authorization for 
such training by appropriate adminis- 
trative official prior to training and, in 
absence of authority for retroactive ap- 
proval of such training, payment for 
expenses of employee who was under- 
going training prior to both the request 
for and the administrative approval of 
the request for training and who was 
not required to execute written agree- 
ment must be denied. --..........-. 


Legal training prohibition 


Military personnel in nonpay staius— 
& program whereby Army officers 
would be granted excess leave, without 
pay or allowances, to attend law 
schools at own expense and during 
summer vacations would be ordered 
to Army installations to receive 
military training and perform military 
duty would not be improper in view 
of authority of Secretary under 37 
U.S.C. 33(b) to place officers in excess 
leave status without pay and allow- 
ances and in view of fact that no ap- 
propriated funds would be used for any 
law school expenses . - - ES es 

Off-duty exception— the off-duty training 
exception in sec. 517 of Dept. of Defense 
Appropriation Act, 1961, 72 Stat. 532, 
which preculdes use of appropriated 
funds for training in any legal pro- 
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Grantees under internationa) information 
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Training—Continued 
Legal training prohibition—Continucd 

fession, applies to members of uni- 
formed services who are in active 
military status and contempora- 
neously furthering their education on 
own time while not engaged in military 
duties but such exception is not appli- 
cable to legal training program for 
Regular officers who are in excess leave 
status without pay and allowances 
while attending law courses for purpose 
of qualifying as lawyers and, therefore, 
payment of tuition for such training 
comes within prohibition and may not 
WU NING isso ecenddceste vee 
Special courses—the enrollment in law 
refresher courses by Marine Corps 
officers who hold law degrees and the 
taking of bar examinations must be 
‘considered as for the purpose of 
qualifying officers as lawyers and there- 
fore within the prohibition in sec. 517 
of Dept. of Defense Appropriation Act, 
1961, 74 Stat. 352, against the use of 
appropriated funds for training in any 
legal profession so that pay and allow- 
ances, per diem, travel expenses and 
tuition for such officers attending law 
refresher courses and taking bar exam- 
inations may not be authorized_-_-_._-- 
Service requirement —- reemployment 
effect—the reemployment of an employee 
by the same agency some 14 months after 
voluntary resignation prior to completion 
of a required period of service, in accord- 
ance with a training agreement which 
obligated the trainee to pay training 
costs for failure to serve required period 
following the training course, does not 
obligate the Govt. to refund training 
costs collected from employee, the obliga- 
tion of the employee under the training 
agreement being extinguished upon pay- 
ment of the cost and the transaction 


Transportation or per diem—computation— 
maximum allowance for transportation 
of dependents and household effects 
under sec. 10, Government Employees 
Training Act, 5 U.S.C. 2309, to civilian 
employee whose training at overseas 
university will include period of travel 
away from university is based on aggre- 
gate per diem allowance employee 
foregoes to receive transportation bene- 
fits for immediate family and effects, so 
that period employee-trainee is in travel 
status away from university and in 
receipt of per diem may not be included 
to increase maximum amount payable 
for transportation expenses of family 
and household effects _ ............-----. 


505 


430 


162 


OFFICERS AND EMPLOYEES—Con. Page| ORDERS 


Cancellation after effective date—orders 
which revoke Army enlisted member’s 
retirement order based on length of serv- 
ice under 10 U.S.C. 3914 after its effective 
date are not legally effective, assuming 
that member was advised of original 
orders and that he passed the final-type 
physical examination; therefore, since 
member was placed on active duty on day 
following the effective date of retirement 
orders, he was properly paid active duty 
pay and allowances until the effective 
date of second retirement orders which 
provided for a 60 percent disability re- 
tirement, however retired pay is for com- 
putation on basis of member’s status 
under the first orders, plus any increase, 
if any, payable for duty after retirement__ 

Cancellation prior to effective date—the dis- 
covery of a physical disability which 
might serve as basis for disability retire- 
ment, incident to a final-type physical 
examination required pursuant to Army 
regulations to be given to member of 
uniformed services prior to effective date 
for the member’s retirement based on 
length of service, constitutes new evidence 
which warrants revocation of existing re- 
tirement orders; therefore, the member's 
original retirement will be considered as 
revoked and his subsequent retirement 
for disability recognized for retired pay 
computation purposes. 37 Comp. Gen. 
19, modified. .__.....- Dicahs  ipaeticanstnsbitbeete 

Competency—the de facto rule which permits 
retention of erroneous payments of pay 
and allowances received by members of 
uniformed services in good faith while in 
a de facto status may not be extended to 
permit retention of additional or special 
pay received in good faith but contrary 
to requirements of statutory regulations, 
particularly when such pay is authorized 
only upon compliance with specific pro- 
visions of law or regulation; therefore, 
demolition duty pay received in good 
faith but not pursuant to competent 
orders assigning member to demolition 
duty, as required by regulations issued 
pursuant to sec. 204(a), Career Compen- 
sation Act of 1949, 37 U.S.C, 235, may not 
be retained under de facto rule........-.-. 

Conclusiveness of orders v. facts—orders is- 
sued by Air Force Reserve which directed 
Air Force Reserve officer to active duty 
for 36 mos. under Air Force Institute of 
Technology program, whereby AFROTC 
distinguished graduates are offered Reg- 
ular commissions for graduate education 
and orders, dated three days after member 
entered on active duty at school, which 
appointed member to a Regular Air Force 
commission must be considered together 
to give effect to the intent of Air Force 
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ORDERS— Coutinucd 
education program so that the orders to 
extend active duty in the Reserve when 
member anticipated receipt of Regular 
commission may not be regarded as 
coming within uniform allowance pro- 
visions of sec, 305, Career Compensation 
Act of 1949, as amended, 37 U.S.C. 255, 
to entitle member to uniform allowance 
for active duty as Reserve officer in excess 
of 90 days..... Sdvebsvchasahices 
Effective date—leave, delay en route to new 
station—since effective date of permanent 
change of station orders which permit 
members of uniformed services leave or 
delay en route to new station is determined 
by adding amount of leave or delay to the 
date of member’s detachment, plus travel 
time authorized in case of Navy member 
whose enlistment extension becomes effec- 
tive while on authorized leave prior to 
effective date of orders changing duty 
station from sea duty assignment to sta- 
tion in U.8., the vessel from which mem- 
ber is detached remains his duty station 
prior to effective date of orders and is 
regarded as place of enlistment extension 
for election of enlistment travel allowance 
and when vessel is operating off U.S. 
coast on date of enlistment extension travel 
allowance is computed on such basis_.._-- 


PAY 


Absence without leave—excused—basie—for 
absence without leave of mentally incom- 
petent enlisted member of uniformed 
services to be excused as unavoidable 
under sec. 4(b), Armed Forces Leave Act 
of 1946, as amended, 37 U.S.C. 33(b), the 
absence not only must be unavoidabie 
insofar as enlisted man is concerned but 
must be unavoidable insofar as Govt. is 
concerned, the test being whether absence 
could have been prevented by member or 
by military authorities’ exercise of due 
diligence in attempting to discover, 
apprehend and return member to military 
control; therefore, when unauthorized 
absence of mentally incompetent enlisted 
member could not have been prevented by 
member or military authorities and is 
excused as unavoidable, the member is 
entitled to pay and aNowances for excused 
itn cas vdddbcavekeccecatvebucks 

Active duty—training duty—extension for 
disability, injury, ete.—a member of 
uniformed services who, while on active 
duty for training for a specified period 
under 50 U.S.C. 1013(c) or other authority, 
becomes physically disabled to perform 
further active duty may be retained on 
active duty, without necessity for issuance 
of amended orders to extend ordered 
period of active duty, for such time as is 
required to determine eligibility for retire- 
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ment or disability retirement pay or to 
complete necessary physical disability 
processing in event a determination of 
eligibility is made, and such retention is 
proper also in cases where disability occurs 
at a time near end of ordered period of 
duty, and such member is entitled to basic 
pay for any period by which ordered 
period of active duty is so extended..._. .- 
Additional—demolition duty—orders—the de 
facto rule which permits retention of 
erroneous payments of pay and allowances 
received by members of uniformed services 
in good faith while in a de facto status may 
not be extended to permit retention of 
additional or special pay received in good 
faith but contrary to requirements of 
statutory regulations, particularly when 
such pay is authorized only upon com- 
pliance with specific provisions of law or 
regulation; therefore, demolition duty pay 
received in good faith but not pursuant to 
competent orders assigning member to 
demolition duty, as required by regula- 
tions issued pursuant to sec. 24(a), 
Career Compensation Act of 1949, 37 
U.S.C. 235, may not be retained under 
I A is eb ebb dent addsincinseciintnne 
Foreign duty 
Off United States coast stations— whether 
an artificial island (Texas Towers) 
located approximately 40 miles off the 
coast of the U.S. on the outer conti- 
nental shelf may be considered as 
outside continental U.S. would require 
clarifying legislative or judicial action 
in view of provisions of the Outer 
Continental Shelf Lands Act, 43 
U.S.C, 1331, which evidence a Con- 
gressional intent to extend the jurisdic- 
tion, an to some extent the area of the 
U.S. to include such artificial islands 
on the outer continental shelf; there- 
fore, in absence of an authoritative 
court decision, payment of foreign duty 
pay to enlisted persons of uniformed 
services for duty on such artificial 
islands is too doubtful to be authorized; 
however, if regulations for specia! pay 
for sea duty issued by the President, 
pursuant to 37 U.S.C. 237, are 
broadened to include in the definition 
of sea duty the type of duty on such 
island, payment of special pay would 
Sa icntedss cocpibues dans nxinne 
Philippines—Since sec. 206, Career 
Compensation Act of 1949, 37 U.S.C. 
237, clearly authorizes payment of 
foreign duty pay to enlisted members 
of uniformed services while on duty 
in any place beyond continental! limits 
of the U.S. or in Alaska, an enlisted 
member on duty in the Philippines is 
entitled to foreign duty pay regardless 
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of status as Philippine national or 
residence in Philippines, the restric- 


Page |} PAY—Continued Page 
Court-martial sentences—C ontinued 
Death sentences 
Enlistment expiration 


tion in sec. 729, Department of Defense 
Appropriation Act, 1955, against pay- 
ment of foreign duty pay to enlisted 
members who are residents of the U.S. 
territory or possession in which they 
are serving, not being applicable to 


An enlisted member of uniformed 
services who dies subsequent to ex- 
piration of enlistment and while 
prisoner in confinement pending 
appellate review of court-martial 
sentence of death, which under sub- 


Pe ick dhidbatnenckeR emus 288 pars. (a) and (d) of Art. 71, Uniform 
Sea duty Code of Military Justice, 10 U.S.C. 
Vessel repair, etc., periods 871, remained unexecuted because it 
For purposes of crediting Navy en- had not been approved by the Pres- 
listed members with special sea duty ident, is a member whose right to 
pay during periods when messing or pay ceased upon expiration of en- 
berthing facilities, or both, are tem- listment and, since death occurred 
porarily out of operation for vessel during nonpay status, the surviving 
alteration and repair under sec. 2(a) parent is not entitled to six months’ 
(1) (ii) of E.O. No. 10821, vessel re- death gratuity authorized under 10 
pair and alteration periods not in U.S.C. 1475(a)(1), to survivors of 
excess of 90 days may be considered members who die while on active 
temporary; however, when altera- duty or while performing authorized 
tions and repairs will close messing travel to or from active duty........ 202 
or berthing facilities aboard a vessel, An enlisted member of uniformed 
so that enlisted members will have services who dies subsequent to ex- 
to be messed or berthed ashore for a piration of enlistment and while 
continuous period in excess of 90 prisoner in confinement pending 
days, such period may not be con- appellate review of an unexecuted 
sidered temporary and no special court-martial sentence is regarded as 
sea duty pay for any part of the time having enlistment expire by opera- 
WR WOUND ic dina ce tecscnnccces 618 tion of law rather than as result of 
Navy enlisted members who were imposition of court-martial sentence 
being berthed and subsisted ashore then pending appellate review, so 
while vessel was undergoing a 7- that the issuance after the member's 
month overhaul (Mark If FRAM) death of a court-martial order by 
program and who were receiving sea See. of Army to restore the rights, 
duty pay, under E.O. No. 60821 for benefits, privileges and property of 
vessel alteration periods during which the deceased may have been 
which messing or berthing facilities deprived by virtue of findings of 
are temporarily out of operation, guilty and sentence could not have 
when an administrative determina- effect of placing member i: a pay 
tion was made on July 28, 1960, that status after expiration of enlistment 
sea duty pay in such extended over- to permit payment of arrears of pay 
haul cases should terminate when for the following period of confine- 
general mess on vessel ceases opcra- ment or of death gratuity............ 202 
tion, may have sea duty credits ad- Retired 
justed from July 28, 1960, without Annuity elections for dependents 
any retroactive checkage, in absence Annulment of widow’s remarriage—the 
of any definition of term ‘“‘temporar- effect of Nevada court decree annulling 
ily” in the Executive order or any & marriage contracted in Hawaii by 
specific limitation on time for sea widow of Army officer, who before his 
duty pay in such cases.............. 618 death had elected survivorship annu- 
Court-martial sentences ity on her behalf, is governed by Ne- 
Ambiguities, etc.—effect—a court-martial vada law, in absence of showing that 
sentence issued Jan. 22, 1959, which re- law of Hawali—place where marriage 
duced a master sergeant, pay grade E-7, was contracted—was alleged and 
to ‘“‘grade of sergeant first class,’”’ which proved in Nevada proceedings and 
title at that time carried pay grade of E-7 under law of Nevada, which provides 
because of changes in titles and pay that annulment of marriage obtained 
grades effected by act of May 20, 1958, is by fraud is void from time of its nullity, 
at least an ambiguous sentence, and the annulment is prospective only; 
under the rule that ambiguity in court- therefore, widow is considered to have 
martial sentence should be resolved in been married until issuance of annul- 
favor of accused, the purported reduc- ment decree and lost all rights to annu- 
tion must be regarded as a nullity....-- 79 ity on date of her marriage... ........-. 103 
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Termination 


Temporary disability retired list 
Refund of deductions 


A Ficet reservist who, after place- 
ment on temporary disability 
retired list and election of re- 
duced retired pay to provide sur- 
vivorship annuity for depend- 
ents, is removed from temporary 
disability retired list upon find- 
ing that he is physically fit for 
duty and resumes his status in 
Fleet Reserve may have such re- 
moval regarded as removal for 
reason other than for retirement 
or grant of retired pay for refund 
of annuity deductions under 10 
U.S.C. 1439, notwithstanding 
that annuity benefits exceeded 
cost of term insurance during 
period on disability retired list _- 

A member who, after placement on 
temporary disability retired list 
and election of reduced retired 
pay to provide for survivorship 
annuity for dependents, is found 
physically fit for duty, and dis- 
charged for immediate reenlist- 
ment is regarded as having name 
removed for reason other than 
retirement or retired pay under 
annuity refund provisions in 10 
U.S.C. 1439 and is entitled to 
refund of difference between 
deductions from retired pay for 
dependents’ annuity and cost of 
term insurance equal to protec- 
tion provided for dependents 
during period while he was on 
temporary disability retired list . 

A refund under 10 U.S.C. 1439, to 
member whose name was re- 
moved from temporary disabil- 
ity retired list, of difference be- 
tween deductions from retired 
pay for dependents’ annuity 
and cost of term insurance equal 
to protection provided for de- 
pendents during period member 
was on list nullified the opera- 
tion of survivorship annuity 
option system for that period 
insofar as deductions from re- 
tired pay were concerned; hence, 
when member, after period of 
active duty, is transferred to 
Fleet Reserve, he is regarded as 
being retired on following day 
and that day is date for compu 
tation of cost of annuity election 
on basis of member’s gross re- 
tainer pay and ages at that time 
in accordance with options origi 
nally elected by member... .--- 


Page | PAY—Continued 
Reitred—Continued 
Annuity elections for dependents—Con. 
Termination—Continued 
Temporary disab‘lity retired iist —Con. 
Refund of deductions—Continued 
The provision for re-evaluation of 
survivorship annuity costs in 
case of member of uniformed 
services whose name is removed 
from temporary disability re- 
tired list for any reason other 
than retirement or grant of re- 
tired pay, within purview of 10 
U.S.C. 1439, necessarily requires 
new computation when member 
again becomes eligible for retired 
or retainer pay, whether imme- 
diately or not, and such com- 
putation should be made on 
basis of options originally elected 
by member, but cognizance 
should be taken of such changed 
1 factors as gross retainer or retired 
pay, ages, and disability, or 
nondisability as of date of eligi- 
bility for retainer or retired pay- 
The removal of name of member of 
uniformed services from tempo- 
rary disability retired list alter 
he had elected to receive reduced 
retired pay to provide survivor- 
ship annuity for dependents, due 
to finding that member was 
physically fit for duty, is not 
removal for retirement or grant 
of retired pay merely because 
member is immediately eligible 
for retired or retainer pay, the 
removal being accomplished 
without regard to member's 
eligibility for retired or retainer 
1 pay; and, therefore, member is 
entitled under 10 U.S.C. 1439 to 
a refund of difference between 
amount by which retired pay 
was reduced to provide for 
dependents’ annuity and cost of 
amount of term insurance equal 
to protection provided for 
dependents during period 
member was on temporary 
disability retired list...........- 
Time for modification or revocation 
effect—temporary disability retired 
list—transfer of member of uniformed 
services to temporary retired list 
within period of less than five years 
from date change or revocation was 
made in survivor anruity election 
under 10 U.S.C. 1431(c) does not 
affect five-year period of time during 
which modification or revocation of 
election must have been in existence 
before it can become effective and, 
upon return of member to active list, 
1 situation with respect to election modi- 
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PAY—Continued 
Retired— Continued 
Annuity elections for dependents— Con. 
fication or revocation is same as it 
would have been had member never 
been placed on temporary disability 
retired list so that time on retired list 
and after restoration to active duty 
may be counted for purposes of five- 
year period, and initiation of new 
election and waiting period is not 
Clin asc cssnidd cawnsSesns kes : 
Concurrent State National Guard pay— 
the holding of dual status as retired mem- 
ber of Regular Marine Corps and as 
member of State Air National Guard is 
incompatible in view of conflicting 
responsibilities of the two statuses, and 
Air National Guard regulation which 
prohibits enlistment in that organiza- 
tion of persons receiving retirement pay 
from any branch of Armed Forces con- 
stitt.tes complete bar to valid Air National 
Guard enlistment of retired Regular 
Marine Corps enlisted member; there- 
fore, member’s retired status was not 
terminated upon purported enlistment 
in Air Nationa! Guard, and he is entitled 
to retied pay except for those intervals 
when he received greater amounts in 
connection with Air National Guard 
service which may be considered as 
having been rendered in a de facio status. 
Disability 
Disability found prior to physical exami- 
nation for promotion 
The express language in 10 U.S.C. 
1372, which authorizes advancement 
of members of uniformed services on 
retired list because of physical dis- 
qualification only if the disqualifi- 
cation is discovered as result of 
physical examination for promotion, 
is clear and unambiguous and does 
not require consideration of extrane- 
ous matters for purposes of statutory 
construction; therefore, a Marine 
Corps officer who was transferred to 
temporary disability retired list 
without having been given promo- 
tion physical examination incident 
to selection for temporary promotion 
to grade of major, under 10 U.S.C. 
5751(b) (4); is not regarded as having 
disability discovered as result of 
physical examination for promotion 
for entitlement to retired pay based 
on grade of major...............- 
Higher grade retired pay 
Although the disability for which 
naval officer was placed on perma- 
nent disability retired list was 
initially found to exist during an 
examination the day before exami- 
nation specifically denominated as 


& promotion examination, the posi- 
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Disabliity found prior to physical exami- 


nation for promotion— Continued 
Higher grade retired pay—Con. 

tive statement that disability 
which caused retirement was first 
determined to be of a disqualifying 
nature as result of physical exami- 
nation given in connection with 
effecting officer’s temporary pro- 
motion from lieutenant to lieu- 
tenant commander brings the par- 
ticular facts within purview of 
Leonard and Fredrickson cases (131 
Ct. Cl. 91; 133 id. 890) under which 
examinations having direct and 
substantial bearing in connection 
with effecting promotions can be 
considered promotion examina- 
tions for retired pay based on 
higher rank pursuant to 5th pro- 
viso of sec. 402(d), Career Com- 
pensation Act of 1949, 37 U.S.C. 
SERGE) CINE: TG) nscicswivieniccccnce 

The decision of Apr. 8, 1959, in 
Williams v. U.S., Ct. Cl. No, 173- 
57, that physical examination 
given to naval officer, about whose 
physical condition Navy had in- 
stituted an inquiry in connection 
with effecting promotion, consti- 
tuted a promotion physical ex- 
amination for purposes of 5th 
proviso of sec. 402(d), Career Com- 
pensation Act of 1949, was based 
on the particular facts and cir- 
cumstances pecullar to that case 
alone, and in view of that ho!ding, 
all others must likewise be consid- 
ered on own merits, that is, wheth- 
er under the particular facts and 
circumstances of the individual 
case concerned, the physical ex- 
amination actually received may 
reasonably be viewed for purposes 
of 5th proviso in sec. 402(d) as 
consituting physical examination 
given in connection with effecting 
hc cas tatiiedioninss 

Length of service requirement 

The Court of Claims in Williams v. 
U.S., Ct. Cl. No. 173-57, decided 
Apr. 8, 1959, recognized that the 
length of service requirements for 
eligibility for temporary promo- 
tions under sec. 402(d), Career 
Compensation Act of 1949, did not 
have to be spelled out in a statute 
but could be prescribed by Navy 
directive in case involving tem- 
porary promotion authorized un- 
der act of July 24, 1941..........-- 

The fact that all officers of the line 
listed in Navy directive issued in 
July 1951 for promotion to lieu- 


783 


Page 


256 


256 





784 


PAY—Continued 
Retired—Continued 
Disability—Continued 








INDEX DIGEST 


Disability found prior to physical exam- 
ination for promotion—Continued 
tenant commander had held their 
then current rank of lieutenant in 
the line from July 1, 1944, justifies 
conclusion that temporary promo- 
tions of line Heutenants to grade 
of lieutenant commanders on July 
5, 1951, under the directive were 
based upon length of service “in 
rank” to bring officers within 
cumulative service eligibility 
requirements of sec. 402(d), 
Career Compensation Act of 1949, 
and, therefore, a naval officer 
whose disability for which he was 
retired was first determined to be 
disqualifying as the result of pro- 
motion physical examination may 
receive retired pay of higher grade 
pursuant to sec. 402(d) on basis of 
promotion from lieutenant to 
lieutenant commander under such 
i iinecscnsweweerecs panies 
Discharge effect—the discharge of a 
Marine Corps officer under 10 U.S.C. 
1203 by direction of Sec. of Navy be- 
cause of physical disability of less than 
20 percent, subsequently determined 
to have been 30 percent, may not— 
under the well-established principle 
in Palen v. United States, 19 Ct. Cl. 389 
(1884) that an executed discharge by 
competent authority may not be re- 
voked even though it is subsequently 
determined that such discharge should 
not have been issued—be considered as 
having been based on a mistake of law 
or manifest error; therefore, the officer 
having been discharged is regarded as 
civilian and there is no authority for 
placement of the individual on tem- 
porary disability retired list under 10 
Election of retired pay—time limitation— 
the five-year period prescribed in sec. 
411, Career Compensation Act of 1949, 
for members of uniformed services 
theretofore retired for physical dis- 
ability to elect to qualify for disability 
retired pay under 1949 law or to re- 
ceive retired pay computed by one of 
two methods prescribed in sec. 511 of 
the act expired on Oct 1, 1954, and, 
therefore, member of uniformed serv- 
ices who submitted a sec. 411 election 
subsequent to Oct. 1, 1954, because he 
was in active duty status at that time 
having been previously recalled from 
inactive status on retired list, acquired 
no right to have retired pay computed 
under either of options in sec. 411; 
accordingly, member's retired pay is 
for computation under 10 U.S.C, 
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Erroneous placement on temporary re- 
tired list—a change in the physical 
condition of a member of uniformed 
services and the need for further 
hospitalization prior to effective date 
or orders which directed the perma- 
nent retirement of member for physical 
disability constituted substantial new 
evidence sufficient to support a revo- 
cation of first retirement order, and 
the member was properly paid dis- 
ability retired pay based on retirement 
orders subsequently issued which 
placed the member’s name on the 
Temporary Disability Retired List 
pursuant to secs. 402 and 409 of Career 
Compensation Act of 1949... .. sicdiee 

Other retirement benefits— Navy mem- 
ber who was retained on active duty 
after transfer to Fleet Reserve and 
subsequently retired for disability 
under secs, 402(b) and 402(f), Career 
Compensation Act of 1949, rather 
than being released to inactive duty 
as member of Fleet Reserve, is re- 
garded as having been retired for 
physical disability with rights for 
determination on basis of law relating 
to disability retirements; therefore, 
constructive minority and short-term 
longevity service creditable under 
Naval Reserve Act of 1938 to Fleet 
reservists has no effect on retirement 
under 1949 act, and there is no basis 
to transfer member to retired list 
under 10 U.S.C. 6331 and advance 
him to higher rank under 10 U.S.C. 
6151 when he had been previously 
retired and advanced to such rank at 
ee Sacra 

Re-retirement—the holding of Court of 
Claims in Heinlein vy, U.S., Ct. Cl. 
No, 459-50, Dec. 1, 1960, that member 
of uniformed services who did not 
have service in military or naval 
forces prior to Nov. 12, 1918, and who, 
after retirement for disability, serves 
on active duty and is again retired is 
entitled to have inactive time on re- 
tired list prior to recall to active duty 
included in computation of disability 
retired pay under sec. 402(d), Career 
Compensation Act of 1949, as a result 
of member’s election under sec. 411 of 
the act, will be followed as precedent 
in settlement of claims by individuals 
who, as result of a *'411” election qual- 
ifying for increased disability retired 
pay computed under sec. 402(d), the 
requirement for service prior to Nov. 
12, 1918, no longer being of any con- 
sequence in application of re-retire- 


Page 


419 


43 





INDEX DIGEST 785 


PAY — Continued 
Retired—Continued 
Disability—Continued 
ment concept under sec. 402(d) of 1949 
ec titienuskesnkouwsicadibacusnanste . 639 


Page | PAY—Continued Page 
Retired—Continued 
Effect ofact of September 1, 1954, prohib- 
iting payment to persons convicted of 
certain offenses—Continued 


Warrant officers—a warrant officer, 


prohibition of 1954 act and precludes 


Army of U.S., who was relieved from receipt of retired pay...............-. 45 
duty for disability in temporary grade Felony determination 
of chief warrant officer, AUS, and Punishment for submission of false 
certified as being entitled to retire- staternents on matters within juris- 
ment pay under sec. 5, act of Apr. 3, diction of departments and agencies 
1939, which did not confer retired of U.S., prescribed in 18 U.S.C. 1001 
status on member but authorized a being a fine of $10,000 or imprison- 
pay more in the nature of a pension ment of not more than five years, or 
predicated on disability without rela- both, brings offense within definition 
tion to continued service may not be of felony in 18 U.8.C. 1, which defines 
regarded as warrant officer “‘hereto- felony as any offense punishable by 
fore or hereafter retired for disability,” death or imprisonment for term ex- 
within meaning of sec, 203(c), Army ceeding one year; therefore, a con vic- 
and Air Force Vitalization and Re- tion under 18 U.S.C. 1001 is convic- 
tirement Equalization Act of 1948, to tion of “felony” as that term is used 
be entitled to retired pay on higher in cl. 2, see, 1, act of Sept. 1, 1954, 
temporary grade of chief warrant which precludes payment of annuity 
iain cinksnnseciedsscnassceas rere or retired pay to persons convicted 
Effect of act of September 1, 1954, prohibit- of certain offenses_...............--- 176 
ing payment to persons convicted of A conviction of a Marine Corps officer 
certain offenses by Gencral Court-Martial for theft 
Since offense of using Govt. motor ve- of currency in amount of $500 from 
hicle for personal purposes for which Marine Corps Exchange, which is 
member of uniformed services was punishable by confinement up to 5 
convicted by court-martial must be years, is analogous to conviction of 
regarded, in view of admission con- felony under sec. 22.2201 of the Dist. 
tained in signed stipulation introduced of Col. Code and, therefore, consti- 
in evidence in proceedings, as offense tutes conviction for a felony within 
committed as result of authority, clause 2 of sec. 1 of act of Sept. 1, 1954, 
influence or power exercised by in- 5 U.S.C. 2282, which precludes re- 
dividual as military officer and since tired pay to such person, and the 
offense constituted unlawful taking of character of offense is not affected by 
a motor vehicle without actual or im- the fact that funds involved were 
plied consent of owner it is analagous nonappropriated funds belonging to 
to a civil offense punishable under sec. Marine Corps Exchange, and since 
22-2204, Dist. of Col. Code and is, at the time of offense the member 
therefore, the conviction of an offense was assigned as Assist. Exchange 
within purview of act of Sept. 1, 1954, Officer of the Exchange from which 
5 U.S.C. 2281, which prohibits pay- funds were stolen, the offense must 
ment of retired pay to member... ..-- 364 be regarded as having been com- 
Evidence—when no evidence is pre- mitted in exercise of member’s “au- 
sented at a court-martial trial because thority, influence, power or privi- 
member enters plea of guilty but doc- leges as an officer” within the 
uments submitted by defense in ac- meaning of the 1954 act...........- 402 
cordance with presentencing proce- The maximum imposable sentence 
dure show that felony was committed by court-martial of an enlisted mem- 
in exercise of some authority within ber convicted of using unauthorized 
the meaning of act of Sept. 1, 1954, means of communication to evade 
5 U.S.C. 2282, which prohibits pay- censorship being six months under 
ment of retired pay to individuals con- par. 127(c) of Manual for Courts- 
victed of felonies, such evidence may Martial, 1951, such offense does not 
be considered, if consistent with constitute a felony under 18 U.S.C. 
charges; therefore, evidence at presen- 1, which specifies a punishment of 
tencing proceedings of member which death or imprisonment for a term ex- 
} shows that while performing duties as ceeding one year; and, therefore, the 
mail clerk he stole a letter and check offense does not come within sec. 1, 
from the mails and fraudulently en- cl. 2 of act of Sept. i, 1954, 5 U.S.C. 
dorsed check—offenses for which he 2282, so as to preclude payment of 
was convicted—brings member within retired pay to member............-. 601 








786 





INDEX DIGEST 


PAY—Continued 
Retired—Continued 
Effect of act of September 1, 1954, pro- 


hibiting payment to persons convicted 
of certain offenses—Continued 


Offenses after termination of service 


The act of Sept. 1, 1954, which pre- 
cludes payment of annuity or retired 
pay to persons convicted of offense, 
which is a felony, if committed in 
exercise of his authority, influence, 
power or privileges as officer or em- 
ployee of Govt., is not restricted to 
offenses committed while carrying 
out official duty but is directed 
against acts performed while in 
active service of Govt. as well as 
against acts performed after termi- 
nation of service so that the commis- 
sion of offense by member of unl- 
formed services after transfer to in- 
active status as member of Fleet 
Marino Corps Reserve or as mem- 
ber on inactive retired list is cov- 
ered by act if directly connected with 
CR BTN ccccccasecccccsscrscce 

The right of retired member of Marine 
Corps to submit claim for travel 
performed by him and his depend- 
ents, incident to selection of home 
following transfer to Fleet Marine 
Corps Reserve, is privilege directly 
related to active service, even though 
it accrues only incident to termina- 
tion of active service, as term priv- 
ilege is used in sec. 1, cl. 2, act of 
Sept. 1, 1954, which precludes pay- 
ment of annuity or retired pay to 
persons convicted of certain offenses; 
and, therefore, conviction of member 
under 18 U.S.C. 1001 of falsifying 
vouchers for such travel is conviction 
of felony committed in exercise of 
member's privileges as officer or 
employee of U.S. within act of Sept. 
1, 1954, so that payment of retired 


Offenses within authority, influence, 


etc., of member 

A Marine Corpsenlisted member who, 
at time of wrongfully appropriating 
Govt. vehicle, was serving as truck- 
master, which gave him ready access 
to and facilitated his taking of 
vehicle and enabled him to falsely 
and fraudulently write a document 
purported to be official pass, must be 
regarded as having committed 
offense—for which he was subse- 
quently convicted by court-mar- 
tial—while in exercise of his ‘‘au- 
thority, influence, power or privi- 
leges’’ as noncommissioned officer of 
Marine Corps as those terms are 
used in sec. 1, cl. 2(A), act of Sept. 
1, 1954, 5 U.S.C. 2282, prohibiting 
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Effect of act of September 1, 1954, pro- 


hibiting payment to persons convicted 

of certain offenses—Continued 
member convicted of such offenses, 
which are offenses analagous to those 
in sec. 22-2204 of Dist. of Col. Code 
and 18 U.S.C. 499, from receiving 
retainer pay in event of transfer to 
Fleet: Marine Corps Reserve....... 

When court-martial record does not 
establish that member of uniformed 
services who was convicted on basis 
of plea of guilty, of offense cognizable 
as a felony under laws of U.S. or of 
Dist. of Col , committed offense in 
exercise of his authority, influence, 
power or privileges as officer or em- 
ployee of Govt. within meaning of 
sec. 1, cl. 2, act of Sept. 1, 1954, 5 
U.S.C. 2282, it is neither necessary 
nor appropriate to request member 
to furnish information concerning 
circumstances of offense to deter- 
mine whether it was committed in 
abuse of his office or position; there- 
fore, in absence of evidence in record 
that offense was committed in ex- 
ercise of member’s authority, in- 
fluence, power or privilege, payment 
of retired pay is not prohibited under 


Where Marine Corps enlisted member 
assigned to duty as horse patrolman 
was convicted by court-martial, 
upon plea of guilty, of wrongful ap- 
propriation of Govt. vehicle—an 
offense which is a felony—and court- 
martial! record does not establish tnat 
offense was committed “in exercise 
of his authority, influence, power or 
privileges’ as Marine Corps mem- 
ber, as that phrase is used in sec. 
1, cl. 2, act of Sept. 1, 1954, 5 U.S.C. 
2282, nor show any apparent rela- 
tionship between duty assignment 
and opportunity to commit offense, 
payment of retired pay to member 
upon transfer to Fleet Marine Corps 
Reserve is not prohibited by act of 
Sept. 1, 1954 


Retirement approval prior to September 


1, 1954—under the provision in clause 
3 of sec. 6 of act of Sept. 1, 1954, 5 
U.S.C. 2281(3), excluding members 
who had been awarded or granted 
retired pay prior to date of enactment 
from the prohibition against denial of 
retired pay, which provision was de- 
signed to prevent the cut-off of retired 
pay or annuities which were already 
vested rights, the secretarial approval 
on June 21, 1954, of retirement of mem- 
ber convicted of an offense within 
meaning of the prohibition to be ef- 
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Retired—C ontinued 


Effect of act of September 1, 1954, pro- 


Page | PAY—Continued 
Retired—Continued 
Election of pay computation method— 


hibiting payment to persons convicted 

of certain offenses—C ontinued 
fective on or about Sept. 1, 1954, may 
not be regarded as giving member a 
vested right prior to Sept. 1, 1954, 
and, therefore, retired pay accruing to 
such member approved prior to but 
effective on and after Sept. 1, .1954, 
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Continued 
constitute tacit election of retainer pay 
authorized by laws prior to act of Aug. 
10, 1946, and an executed election re- 
ceived from member on May 20, 1960, 
to have retainer and retired pay com- 
puted under laws in effect on and after 
Aug. 10, 1946, may not be regarded as 


comes within the prohibition......... 402 timely and valid election under sec. 
Election of pay computation method 9 of act of Aug. 10, 1946, so as to entitle 
Most favorable formula member to credit for fractional year 
The holding in Louis E. Fagan, et al. of 6 months or more of service as a full 
(Lewis L. Gover, Plaintiff No. 2) v. year under sixth proviso of sec. 2 of 
United States, Ct. Cl. No. 535-57, OUR OE BG. TR Oi nkaecsinscs-<s 223 
decided May 4, 1960, that Career Fleet reservists 
Incentive Act of 1955 did not termi- Disability v. other retirement—Navy 
nate the right of members of uni- member who was retained on active 
formed services who were retired duty after transfer to Fleet Reserve 
prior to Oct. 1, 1949—effective date and subsequently retired for disability 
of Career Compensation Act of 1949— under secs. 402(b) and 402(f), Career 
to change method of computing Compensation Act of 1949, rather than 
retired pay so as to receive advan- being released to inactive duty as 
tage of the more favorable of the two member of Fleet Reserve, is regarded 
methods prescribed in sec. 511 of as having been retired for physical dis- 
Career Compensation Act of 1949 ability with rights for determination 
will be followed in settlement of sim- on basis of law relating to disability 
ilar claims. 37 Comp. Gen. 31, modi- retirement; therefore, constructive 
DR a indi celadensensansendansnven 222 minority and short-term longevity 
Since the holding in Louis EF. Fagan, et service creditable under Naval Re- 
al. (Lewis L. Gover, Plaintiff No. 2) serve Act of 1938 to Fleet reservists has 
v. United States, Ct. Cl. No. 535-57, no effect on retirement under 1949 act, 
decided May 4, 1960, that the Career and there is no basis to transfer mem- 
Incentive Act of 1955 did not termi- ber to retired list under 10 U.S.C. 6331 
nate the right of a member of uni- and advance him to higher rank under 
formed services to change method 10 U.S.C. 6151 when he had been pre- 
of having retired pay computed so as viously retired and advanced to such 
to receive advantage of the more rank at that time..................- ; 43 
favorable of the two methods pre- Enlisted members with less than 20 
scribed in sec. 511, Career Compen- years of service—election—the fifth 
sation Act of 1949, will be followed proviso of sec. 204 of Naval Reserve 
in settlement of similar cases, a re- Act of 1938, which was added by sec. 
tired Fleet reservist whose retired 2 of act of Aug. 10, 1946 (now 10 U.S.C. 
pay was computed prior to April 1, 6330) and which permits enlisted per- 
1955, the effective date of Career sons who qualify for transfer to Fleet 
Incentive Act of 1955, under method Reserve under sec. 203 of Naval Re- 
(a) of sec. 511, Career Compensation serve Act of 1938 to elect to be trans- 
Act of 1949, may have retired pay ferred under sec. 204, is written in 
computed effective April 1, 1955, at broad terms and its application is not 
the greater rate provided under limited solely to those persons with 20 
method (b) of sec. 511 of Career Com- years’ service who qualify for transfer 
NN Bil ocicicaccunsccstckuns 223 to Fleet Reserve, even though the 
Time—the failure of an enlisted member legislative history of the fifth proviso 
of Navy who was transferred to Fleet in sec. 204 of act of Aug. 10, 1946, refers 
Reserve on Jan. 21, 1946, and who qual- to men who had completed 20 years’ 
ified for increased retainer pay under service; therefore, a Marine Corps 
Naval Reserve Act of 1938, as amended member with less than 20 years’ serv- 
by act of Aug. 10, 1946, to return ice who, after Aug. 10, 1946, qualified 
executed election forms, which were 
mailed to him in June and Nov- under sec, 203 for transfer to Fleet Ma- 
ember 1947 and were not returned as rine Corps Reserve may elect to be 
undeliverable, together with the transferred under sec. 204 and receive 
continued acceptance of retainer pay retainer pay computed under that 
based on laws in effect on Aug. 9, 1946, Si icutivcnctdnuinannattnnnaanes 417 
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Service credits 


An enlisted Navy member who was 
recalled to active duty after having 
been transferred to Fleet Reserve 
and who was placed on permanent 
disability retired list after Oct. 1, 
1949—effective date of Career Com- 
pensation Act of 1949—under author- 
ity of sec. 402(b) of that act is regarded 
as member retired because of dis- 
ability incurred while serving on 
active duty at time when he was 
entitled to have counted inactive 
service in Fleet Reserve preceding 
date of retirement in computation of 
active duty pay in accordance with 
Seliga v. U.S., 137 Ct. Cl. 710; there- 
fore, member's disability retired pay 
is properly computed on basis of 
monthly active duty basic pay of 
grade at time of retirement reflecting 
credit for inactive service in Fleet 
i iictantiincdensdvbintiatsanete 

The Seliga case, 137 Ct. Cl. 710, which 
held, in common with Bailey and 
Travis cases, 134 Ct. Cl. 471 and 137 
id. 148, that, in determining rate of 
monthly basic pay for computation 
of retired pay under sec. 402(d), 
Career Compensation Act of 1949, 
there should be included all active 
and inactive service creditable for 
active duty pay at time of retirement 
was not “re-retirement”’ case since 
plaintiff was not commissioned 
officer and was retired only once; 
therefore, basic issue in all cases 
coming within scope of Seliga case 
is not that of “‘re-retirement’’ but 
whether member concerned was 
retired because of disability incurred 
while on active duty at a time when 
he was entitled to have counted 
inactive service in Fleet Reserve in 
computation of active duty pay 
(after May 31, 1942) so that member's 
disability retired pay may be com- 
puted under sec. 402(d), on basis of 
monthly active duty basic pay at 
time of retirement including credit 
for inactive service in Fleet Reserve 


Recomputation for active duty—under 
former sec. 516, Career Compensation 
Act of 1949, which was superseded and 
replaced by 10 U.S.C. 1402(a) without 
substantive change, it was expressly pro- 


vided that multiplier factor reflect 


years of service creditable for purposes 
of computing retired pay at time of retire- 
ment plus number of years of active duty 
performed after retirement, therefore 
multiplier factor in 10 U.S.C. 1402(a) is 


required to be established on same basis, 
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343 


Retired—Continued 
so that member of uniformed services 
who following period of active duty after 
retirement was released from service 
after Oct. 1, 1949—effective date of 
Career Compensation Act—may not 
count inactive time on retired list or 
inactive time in National Guard in 
establishing multiplier factor under 10 
Wy MOD cacsitn erctnctaedesnkcndee 
Re-retirement 

After October 1, 1949—notwithstanding 
that a judgment for increased retired 
pay under par. 4, sec. 15, Pay Readjust- 
ment Act of 1942, to an officer who had 
service prior to Nov. 12, 1918, but who 
was not re-retired until after Oct. 1, 
1949—the effective date of Career Com- 
pensation Act of 1949—was based solely 
on Govt.’s admission of liability, the 
matter of increased retired pay for 
period of judgment is res judicata and 
since several admissions of liability 
have been filed in other cases which 
present same factual situation (re-re- 
tirement subsequent to Sept. 30, 1949) 
there is no basis for further litigation as 
to period subsequent to judgment and 
payment may be made on basis of 
judgment for subsequent periods... - 

Application of concept 
The Seliga case, 137 Ct. Cl. 710, which 
held, in common with Bailey and 
Travis cases, 134 Ct. Cl. 471 and 137 
id. 148, that, in determining rate of 
monthly basic pay for computation 
of retired pay under sec. 402(d), 
Career Compensation Act of 1949, 
there should be included al) active 
and inactive service creditable for 
active duty pay at time of retirement 
was not “re-retirement’’ case since 
plaintiff was not commissioned 
officer and was retired only once; 
therefore, basic issue in all cases 
coming within scope of Seliga case 
is not that of “re-retirement” but 
whether member concerned was 
retired because of disability incurred 
while on active duty at a time when 
he was entitled to have counted 
inactive service in Fleet Reserve in 
computation of active duty pay 
(after May 31, 1942) so that member's 
disability retired pay may be com- 
puted under sec. 402(d), on basis of 
monthly active duty basic pay at 
time of retirement including credit 
for inactive service in Fleet Reserve. 
The release from active duty after 
Oct. 1, 1949, effective date of Career 
Compensation Act of 1949, of retired 
Coast Guard officer who had no 
service in Armed Forces prior to 
Nov. 12, 1918, does not constitute 
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Re-retirement—Continued 
Application of concept—Continued 
“‘re-retirement” under Gordon, Field, 
and Sherfey cases (134 Ct. Cl. 840, 
141 id. 312 and sd. 307, respectively), 
which are based on fourth par., sec. 
15, Pay Readjustment Act of 1942, 
or under Carhart decision of July 
13, 1959 (Ct. Cl. No. 353-57), which 
construction rests on sec. 203(f), act 
of June 29, 1948, which does not 
apply to Coast Guard officers; more- 
over, application of ‘‘re-retirement’”’ 
concept in circumstances would 
render totally ineffective provisions 
of 10 U.S.C. 1402(a) which were 
specifically enacted to govern re- 
computation of retired pay of pre- 
viously retired members not covered 
by 10 U.S.C. 1402(b) and (c) who 
after recall to active duty are re- 
leased to inactive duty status on 


Fleet reservist transfer to retired list 
An enlisted Navy member who was 
recalled to active duty after having 
been transferred to Fleet Reserve 
and who was placed on permanent 
disability retired list after Oct. 1, 
1949—effective date of Career Com- 
pensation Act of 1949—under author- 
ity of sec. 402(b) of that act is 
regarded as a member retired be- 
cause of disability incurred while 
serving on active duty at time 
when he was entitled to have 
counted inactive service in Fleet 
Reserve preceding date of retirement 
in computation of active duty pay 
in accordance with Seliga v. U.S., 
137 Ct. Cl. 710; therefore, member’s 
disability retired pay is properly 
computed on basis of monthly active 
duty basic pay of grade at time of 
retirement reflecting credit for in- 
active service in Fleet Reserve_..... 
The Seliga case, 137 Ct. Cl. 710, which 
held, in common with Batley and 
Travis cases, 134 Ct. Cl. 471 and 137 
id. 148, that, in determining rate of 
monthly basic pay for computation 
of retired pay under sec. 402(d), 
Career Compensation Act of 1949, 
there should be included all active 
and inactive service creditable for 
active duty pay at time of retire- 
ment was not “re-retirement”’ case 
since plaintiff was not commissioned 
officer and was retired only once; 
therefore, basic issue in all cases 
coming within scope of Seliga case 
is not that of “re-retirement” but 
whether member concerned was re- 
tired because of disability incurred 
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Re-retirement—Continued 

Fleet reservist transfer to retired list— 

Continued 
while on active duty at a time when 
he was entitled to have counted 
inactive service in Fleet Reserve in 
computation of active duty pay 
(after May 31, 1942) so that mem- 
ber’s disability retired pay may be 
computed under sec. 402(d), on 
basis of monthly active duty basic 
pay at time of retirement including 
credit for inactive service in Fleet 


Reservists—regular service retirement—a 
warrant officer who, when retired as a 
nonregular member of Army, held per- 
manent rank of chief warrant officer in 
Army Reserve, although he had never 
served on active duty as reservist at any 
time but had served under temporary 
chief warrant officer appointment 
authorized pursuant to 10 U.S.C. 
3448(c)(2) which accords such tempo- 
rary officers same benefits as members 
of Army on active duty, is regarded as 
receiving retired pay rights under 10 
U.S.C. 3448 for Regular Army officers 
and is not entitled to benefits for Re- 
serve officers in 5 U.S.C. 30r(c), so that 
holding in Tawes v. U.S., Ct. Cl. No. 
313-58, permitting members of reserve 
components to receive retired pay con- 
currently with compensation under 
Federal Employees’ Compensation Act, 
is not for application and member may 
not be paid retired pay withheld while 
he received compensation for an injury 
under Federal Employees Compensa- 


Service credits 


Cadet, midshipman, etc. 
Naval Reserve 
Appointment of enlisted member of 
Naval Reserve as midshipman in 
Naval Reserve, as distinguished 
from appointment as midshipman or 
cadet to one of military academies, 
merely continues member in Naval 
Reserve and does not make him a 
member of any other naval or mili- 
tary organization within meaning of 
sec. 4, Naval Reserve Act of 1938, 
52 Stat. 1176, which prohibits mem- 
bership of Naval Reserve members 
in any other naval or military 
CR incitittinnhsiinttitndititlen 
Increases in military officers’ pay ac- 
counts by reason of credit for enlisted 
Naval Reserve service concurrently 
with service as midshipmen in Na- 
val Reserve are contrary to statutory 
regulation and should be discontin- 
ued; however, in view of hardship 
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Minority enlistment effect-.a minor's 
legal capacity to enter into a contract 
of enlistment must be determined on 
hasis of the law in effect at time of 
enlistment or attempted enlistment 
in the uniformed serviees, and a mili- 


active duty included in computation of 
disability retired pay under sec. 402(d), 
Career Compensation Act of 1949, as a 
result of member's election under sec. 
411 of the act, will be followed as precedent 
in settlement of claims by individuals 


Pay—Continued Page | PAY—Continued Page 
Service credits— Continued Service credits— Continued 
Cadet, midshipman, ete.—Cont'nued Enlisted service—Continued 

Naval Reserve—Continued tary status once validly attained is not 
which may result from retroactive affected by a change in minimum age 
adjustment of pay accounts, collec- for enlistment; accordingly, if an en- 
tion action will not be pressed if there listment contract was void due to en- 
is administrative determination that listment while under minimum age 
validating legislation will be sought and that age was lowerca or abolished 
in current session of Congress--_---- 473 before member reached such age, the 
‘The acceptance by enlisted member time served after member reached the 
of Naval Reserve of appointment as new minimum age or from the effective 
midshipman in Naval Reserve on date of the statute effecting the change, 
Sept. 16, 1946, terminated member's if the member was over the new age on 
enlisted status, even though certifi such date, may be counted for retire- 
cate of discharge was not issued to ment purposes, provided that no 
member, in view of prohibition in action was taken by Govt. to avoid 
regulations promulgated pursuant the enlistment contract if entered into 
to sec. 9, Naval Reserve Act of 1938, without the written consent of mem- 

42 Stat. 1177, against appointment of ber's parent or guardian. 531 
enlisted Naval Reserve members as Inactive time—on retired list—retired pay 
midshipmen in Naval Reserve while increase purposes—the exception pre 
retaining their enlisted status, which scribed in sec, 202(b), Career Compensa- 
regulations are valid statutory regu tion Act of 1949 to prohibit against 
lations having force and effect of law; inclusion of inactive time on retired list 
and, therefore, member may not to increase retired pay is applicable to 
have included, in computation of title IV of the act and does not apply to 
service for basic pay purposes, Naval provisions of sec. 516 which were con- 
Reserve enlisted service which was tained in title V of 1949 law; therefore, 
served coneurrently with service since sec, 516 was superseded and re 
28 midshipman. --. Jetaraia 473 placed by 10 U.S.C." 1402(a) without 
Constructive— unexpired entistment pe- substantive change, inactive time on 
riods. (See Gratuities, reenlistment retired list may not be included in 
bonus, recoupment for fuilure to com determining rate of monthly basic pay 
plete cnlistment, constructive service for computation of retired pay under 10 

eflect) a I oclabuiinditpneshctiedncane 387 
Enlisted service National Guard—evidence—service as 
Action constituting en.isiment accept- enlisted member of federally recognized 
ance—altiiough an enlistment in the unit of State National Guard constitutes 
Naval Reserve prior to discharge from period of enlistment in ‘National Guard” 
an Army enlistment was in violation * * * os distinguished from membership 
of sec. 4 of Naval Reserve Act of 1938, in “inactive National Guard * * *” and 
52 Stat. 1176, which provided that no thus comes within purview of sec. 202 
member of the Naval Reserve should (a)(2), Career Compensation Act of 
be a member of any other naval or mil 1949, 37 U.S.C. 233(a)(2), and, therefore, 
itary organization except the Naval such inactive National Guard service 
Militia, the member's action, after properly may be included in determining 
discharge from the Army, in notifying rate of monthly basic pay of member of 
the commandant of the naval district uniformed services in computation of 

concerned of his change of address and retired pay under 10 U.S.C, 1402(a) -_-- 387 
subsequent tour of active duty in the On retired list—retired pay increase pur- 
Naval Reserve may be construed as a poses—the holding of Court of Claims in 
ratification by the member of his en Heinlein v. U.S., Ct. Cl. No. 459-59, 
listment contract as of the date of noti- Dec. 1, 1960, that member of uniformed 
fication of change of address; and, services who did not have service in 
therefore, the member may be credited military or naval forces prior to Nov. 12, 
for longevity pay purposes with serv 1918, and who, after retirement for dis- 
ice as an enlisted member of the Naval ability, serves on active duty and is 
Reserve from and after date of such again retired is entitled to have inactive 
notification... a ae time on retired list prior to recall to 
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PAY—Continued 
Service credits—Continued 
who, as result of a “411” election 
qualifying for increased disability retired 
pay computed under sec. 402(d), the 
requirement for service prior to Nov. 12, 
1918, no longer being of any consequence 
in application of re-retirement concept 
under sec, 402(d) of 1949 act. ............ 
Status of kinds of pay—retired pay— 
although provisions in 38 U.S.C.-3203 
(a)(2)(A), respecting distribution of 
lump-sum payments to estates of veterans 
who die while receiving hospital treat- 
ment in VA facility for period of time 
during which pension, compensation, or 
retirement pay has been withheld under 
38 U.S.C. 3203(a) (1), are broad enough to 
include retired pay so withheld, retired 
pay which is administered by the par- 
ticular military service to which member 
belongs and represents remuneration for 
services rendered is to be distinguished 
from pension or compensation paid by 
VA; and, therefore, retired pay with- 
held under 38 U.S.C. 3203(a) (1), as well 
as current unpaid retired pay due 
deceased member, is for distribution 
by the military service in accordance 
WIE 10 DBO. Biba nc cccccccsseccccs 
PAYMENTS 
Absence or unenforceability of contracts 
Quantum valebat 

A claim for cost of work performed on 
uncompleted and undelivered units 
at time an invalid contract was 
canceled because it contained material 
deviations from specifications and 
award was contrary to advertised 
procurement statute, 10 U.S.C. 
2305(c), when such work did not result 
in any benefit to Govt. may not be 
paid in view of judicial precedent for 
denial of recovery on quantum valebat 
basis when Govt. does not receive any 
tangible benefit from contractor. ----..-. 
Refusal on the part of Govt. to accept 
delivery of cloth which did not con- 
form to specifications precludes pay- 
ment to contractor on any legal basis, 
the right of recovery on a quantum 
ralebat basis being proper only when 
Govt. has received something from 
GO asda kcdenicans ee 
Actual cost v. flat rate—quarters allowance. 
(See Quarters Allowance, civilian 
employees overseas, actual expense r. 

flat rate) 

Advance—military dependent travel. (See 
Transportation, dependents, military 
personnel, advance payment) 

PHOTOGRAPHS, ETC. 

Award, etc., purposes—cash or honorary 
awards by non-Federal organizations do 
not come under Government Employees’ 
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PHOTOGRAPHS, ETC.—Continued 
Incentive Awards Act, 5 U.S.C. 2121, et 
seq., Which authorizes awards to be made 
by Federal agencies and by the President; 
therefore, expenses for photographs of 
employee, incident to nomination for 
“career service award” by National Civil 
Service League, a nonpartisan citizens’ 
organization, may not be regarded as 
necessary expense under Awards Act to be 
ORE I Gea tiecnteascdadiencdiniaté 

POST OFFICE DEPARTMENT 

Employees—leaves of absence—military— 
with respect to substitute postal employees 
in field service who, prior to enactment of 
P.L. 86-559, approved June 30, 1960 (which 
changed military leave from calendar to 
fiscal year basis), were entitled under sec. 
29(a) of act of Aug. 10, 1956, 70A Stat. 632, 
as amended by sec. 13 of act of Sept. 2, 1958, 
72 Stat. 1557, 5 U.S.C. 30r, to military leave 
not in excess of 80 hours during any calen- 
dar year, based on 1 hour for each period 
eggregating 26 workhours in calendar year 
preceding that in which they were ordered 
to training duty, the use of military leave, 
in recognition of the concept of leave earned 
through service, is postponed to July 1, 
1961, when leave accruals earned during 
fiscal year 1961 not to exceed 80 hours will 
be available for use in fiscal year 1962; thus, 
leave accruals for calendar year 1959 and 
first half of 1960 are not lost............... 

Mail—transportation—air transportation of 
regular mail—although statements in con- 
gressional committee reports that Post- 
master General does not have authority 
under prior statutes to transport ordinary 
first-class mail by air, when there has been 
a judicial determination that there is exist- 
ing statutory authority for transportation 
of regular mail by air when such trans- 
portation is determined to be more efli- 
cient or economical and when basie dis- 
tinction between ‘air mail service’ and 
regular mail service is not impaired, should 
not be lightly disregarded, they cannot 
overcome judicial determination of effect 
of statutes nor afford proper legal basis 
for change in construction of existing 
statutes; however, in view of congressional 
expressions, expansion of airlift program 
for first-class mail is not advisable ........ 

PRESIDENT 

Executive orders—authority—although the 
Office of Architect of the Capitol—a part 
of the Legislative Branch of Govt.—in the 
letting of contracts for construction and 
other work is not required to include the 
mandatory nondiscrimination clause pro- 
vided in E.O. No. 10925, Mar. 6, 1961, 
which was issued pursuant to general 
Executive powers of the President under 
the Constitution rather than pursuant to 
Congressional directive. such nondis- 
crimination clauses may be included in 
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equipment, without consideration for 
the fact that equipment immediately 
prior to shipment had been recondi- 
tioned and extensively overhauled 
would not be proper; therefore, an 
amount determined by the adminis- 
trative agency based on reconditioning 


Commencement and termination—detach- 


ment and reporting days—in view of rep- 
resentations that rule denying members of 
uniformed services quarters allowance on 
date Govt. quarters are terminated, inci- 
dent to permanent change of station, puts 
member to own expense to procure sleep- 


PRESIDENT—Continued Page | PROPERTY —Continued Page 
contracts executed by Architect of the Public—Continued 
Capital without violating sec. 3709, R.S., Damage, loss, ete.—Continued 
41 U.S.C. 5, which requires contracts to be process which is shown to have ex- 
awarded on basis of maximum possible tended the useful life of the equipment 
CR 592 will be accepted as correct ............ 178 
PROPERTY Surplus—transfer to Government agen- 
Private cies—authority—caricellation of contract 
Damage, loss, etc.—loaned to Govern- between GSA and a state school district 
ment—damage—although record re- for purchase of surplus Federal property 
garding use of foam generating equip- so that land may be assigned to Dept. of 
ment, which was lost while on loan to HEW for conveyance to school district, 
extinguish fire in privately owned coal under authority in sec, 203(k) (1), Federal 
mine, does not unequivocally establish Property and Administrative Services 
that main purpose of operation was re- Act of 1949, 40 U.S.C, 484(k) (1), for such 
search and experiment in mine fires to conveyances for educational purposes, is 
permit use of Federal funds to reimburse not improper as surrender of vested 
owner of equipment for its loss and to right or modification of contract prejudi- 
overcome restriction against expenditure cial to U.S. in view of specific statutory 
of Federal funds for privately owned authority for conveyance and fact that 
mines in sec. 4(b), act of Aug. 31, 1054, title to property is stillin U.S. and school 
30 U.S.C. 554(b), in view of representa- district has not paid purchase price 
tions that research with foam equipment agreed to in contract.................... 455 
was being carried on at time of fire and PUBLIC LANDS 
that there were emergent conditions, no Sale contract rescission—cancellation of 
objection will be made to payment from contract between GSA and a state school 
196) Interior Dept., Bureau of Mines ap- district for purchase of surplus Federal 
propriations for safety for loss of equip- property so that land may be assigned to 
ment, provided that payment will not Dept. of HEW for conveyance to school 
exceed estimated fair market value of district, under authority in sec. 203(k)(1), 
equipment. B-143493, Aug. 12, 1960, Federal Property and Administrative 
I ick aig lia Sh 443 Services Act of 1949, 40 U.S.C, 484(k)(1), 
Service with military departments—inac- for such conveyances for educational pur- 
tive training duty with National Guard— poses, is not improper as surrender of 
inactive training duty performed by vested right or modification of contract 
members of Army National Guard and prejudicial to U.S. in view of specific statu- 
Air Force National Guard—which are tory authority for conveyance and fact 
reserve components of the Armed Forces that title to property is still in U.S. and 
of the U.S.—comes within term “serv- schoo! district has not paid purchase price 
ice” in 10 U.S.C. 2732, which authorizes agreed to in contract..................-... 455 
the payment of claims of member of QUARTERS ALLOWANCE 
Army, Navy or Air Force for personal Civilian overseas employees—actual expenses 
property lost or damaged “incident to v. flat rate—the fact that the long-continued 
his services;” therefore, claims of mem- practice of providing quarters allowances 
bers of Air National Guard for personal to civilians stationed in foreign areas on 
property lost or damaged while on train- actual expense basis, but subject to speci- 
ing or other duty under 32 U.S.C. 316, fied maximum limitation, was recognized 
502, 505 are for consideration under 10 in congressional committee reports when 
ain bnkisackndsiecmatiebe 31 Overseas Differentials and Allowances 
Public Act, 74 Stat. 792 (Public Law 86-707, ap- 
Damage, loss, etc. proved Sept. 6, 1960), was enacted, is not 
General average (See General Average) viewed as limiting clear statutory authori- 
Value determination—in determination ty vested in President and heads of depart- 
of the value of a piece of reconditioned ments with approval of President to de- 
equipment, which was demolished termine most appropriate basis for grant- 
while being transported under Govt. ing such allowances; therefore, a regulation 
bill of lading, a settlement based on to provide for payment of quarters allow- 
market value of equipment at desti- ances on flat rate basis when such basis 
nation, less a depreciation allowance would better serve the interests of U.S. 
for period of life expectancy of the is within authority of Secretary of State.. 332 
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QUARTERS ALLOWANCE—Con. 

ing accommodations for himself and fami- 
ly, because quarters are normally vacated 
during working hours and seldom does 
member report to new station the same 
day, the rule will not be followed; there- 
fore, issuance of regulations which will 
permit payment of quarters allowance on 
date of termination and will preclude pay- 
ment on date of assignment of public 
quarters is reasonable and proper exercise 
of authority under sec. 302(e), Career Com- 
pensation Act of 1949, 37 U.S.C. 252(e) and 
E.0O. No. 10204. 38 Comp. Gen. 713, 
Rin kditducstacntawdclsiase ncn 
Confinement in guard house, etc. 
Adequacy, etc. 

The appropriateness and adequacy of 
quarters assigned to members of unl- 
formed services relate to rank, grade or 
rating of member and the normal con- 
ditions of living, including freedom of 
use and of ingress and egress, so that an 
administrative determination that the 
quarters assigned to member in guard 
house or brig are adequate would not 
be controlling as to member’s entitle- 
ment to basic allowance for quarters 
during confinement periods incident 
to trial by court-martial. ............. 

The ‘quarters’ ordinarily provided 
members of uniformed services during 
confinement in guard house or brig 
may not properly be regarded as ade- 
quate quarters assigned to a member 
appropriate to rank or grade, within 
meaning of sec. 302, Career Compensa- 
tion Act of 1949, 37 U.S.C. 252, orasany 
quarters within meaning of par. 3, E.O. 
No. 10204, both of which relate to 
quarters voluntarily occupied by mem- 
ber and not to quarters which member 
is forced to occupy against his will 
during period of confinement; there- 
fore, member’s entitlement to basic 
allowance for quarters is not affected 
by confinement in guard house or brig 
incident to trial by court-martial, 
including any period of pretrial con- 
IRS caestnsctenbiecsedblckanss 

Member of uniformed services who prior 
to confinement to guardhouse o1 brig is 
assigned Govt. quarters, which assign- 
ment precludes credit of basic allow- 
ance for quarters pursuant to sec. 
302(b), Career Compensation Act of 
1949, 37 U.S.C. 252(b), will be regarded 
as having assignment to Govt. quarters 
continued after confinement, there 
being no expense incurred by member 
for quarters while in confinement even 
though he is not permitted to occupy 
assigned quarters, so that practice of 
not crediting quarters allowance dut- 
ing period assignment remains in effect 
will not be questioned; however, in 
event assignment to quarters is termi- 
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Confinement in guard house, ete.—Con. 
Adequacy, etc.—Continued 
nated, payment of quarters allowance 
would be authorized_................. 
Member of uniformed services without 
dependents who has been assigned 
bachelor officer quarters, which assign- 
ment precludes credit of basic allow- 
ance for quarters pursuant to sec. 
302(b), Career Compensation Act of 
1949, 37 U.S.C. 252(b), when he is con- 
fined under arrest or restricted to those 
same quarters may not have act of con- 
finement alone regarded as terminat- 
ing assigopment to adequate quarters so 
that denial of credit for quarters allow- 
ance upon confinement in such case 
WOES BO OI scnnicicaicdccsncenas 
Charge withdrawal, etc.—in the determi- 
nation of entitlement of members of 
uniformed services to basic allowance for 
quarters during periods of confinement 
in guard house or brig incident to trial by 
court-martial, the fact that, instead of 
acquittal, the charges are withdrawn, 
either before or after officer was placed in 
jeopardy, would have no effect on entitle- 
ment to quarters allowance during con- 
finement, nor would the fact that officer 
is found guilty affect entitlement during 
periods of confinement prior to effective 
CANE, sidsiictcdtitniiinnee 
Court-martial sentence effect 
Sentence set aside—the right of member 
of uniformed services without depend- 
ents to basic allowance for quarters 
during confinement in guard house or 
brig, including any period of pretrial 
confinement, would be one of rights 
restored upon setting aside of court- 
martial sentence to confinement, 
which includes forfeiture of all pay 
and allowances, in view of normal ad- 
ministrative practice in services to 
include in action setting aside or dis- 
approving sentence general language 
that all rights, privileges, and prop- 
erty affected by executed portion of 
sentence so set aside or disapproved 
Cre i incasecntibibcnceeveucenssen 
Without forfeiture of pay—a_ court- 
martial sentence which does not in- 
clude forfeiture of allowances does not 
affect member’s right to basic allow- 
ance for quarters during periods of 
confinement incident to court-martial, 
and the setting aside of the sentence 
is without significance insofar as that 
right is concerned...............-.<<- 
Enlisted personnel—conclusions concerning 
entitlement of officers of uniformed services 
to basic allowance for quarters during 
periods of confinement in guard house or 
brig incident to trial by court-martial are 
equally applicable to enlisted members 
under same circumstances.............-.. 
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Dependents 
Hospitalized 
A member of uniformed services who 
continues to occupy private quarters 
while his only dependent is hospital- 
ized in Govt. hospital—either at mem- 
ber’s statiov or at another place—or 
in civilian hospital under Depend- 
ents’ Medical Care Act, even though 
single-type quarters are assigned, is 
not regarded as haying been assigned 
quarters adequate for himself and de- 
pendent and is entitled to continue to 
receive quarters allowance; however, 
if member is assigned to and occupies 
single-type quarters during hospitali- 
zation of dependent, the member and 
his dependent are regarded as having 
been assigned adequate quarters so 


Effect 
Acceptance by enlisted member of Naval 
Reserve of appointment as midshipman 
in Naval Reserve on Sept. 16, 1946, 
terminated member’s enlisted status, 
even though certificate of discharge was 
not issued to member, in view of pro- 
hibition in regulations promulgated 
pursuant to sec. 9, Naval Reserve Act 
of 1938, 52 Stat. 1177, against appoint- 
ment of enlisted Naval Reserve mem- 
bers as midshipmen in Naval Reserve 
while retaining their enlisted status, 
which regulations are valid statutory 
regulations having force and effect of 
law; and, therefore, member may not 
have included, in computation of service 
for basic pay purposes, Naval Reserve 
enlisted service which was served con- 


that no quarters allowance may be currently with service as midshipman.. 473 
paid and this would apply if he main- Regulations which exclude from the type 
tains and occasionally occupies private of loss or damage claims administratively 
quarters since such occupancy would cognizable under Military Claims Axt, 
be considered for personal convenience. 215 10 U.S.C. 2733, those claims founded in 
A member who has more than one de- contract, express or implied, are statu- 
pendent for whom adequate quarters tory regulations and would preclude 
are not available at his station and administrative consideration of claim 
who occupies single-type Govt. quar- for damages arising from use of surplus 
ters during period in which one de- material obtained from dealer who had 
pendent is hospitalized in Govt. hos- purchased it from Govt. under sales 
pital or in civilian hospital under agreement containing disclaimer of war- 
Dependents’ Medical Care Act is not I 5a 5 as SS ci ttenccncene 691 
precluded from receiving quarters Necessity for conformance to law—a female 
allowance on account of dependent civilian employee whose nondependent 
other than the one hospitalized since husband travels with his wife, incident to 
adequate quarters would neither be orders which authorize transportation of 
assigned nor occupied ...............-. 215 her immediate family at Govt. expense to 
REAL PROPERTY her first duty station, is not required by 
Tax exemption of property in District of either sec. 1, Administrative Expenses Act 
Columbia. (See District of Columbia, of 1946 or E.O. No. 9805 to show that her 
property, taxes) spouse is financially dependent upon her 
Title validity prerequisite to Federal expend- in order to be entitled to reimbursement 
iture—preliminary opinion—a preliminary for his travel expenses, and an adminis- 
title opinion by the Attorney General, trative instruction which requires showing 
which provides for final approval! of title of financial dependency by spouse of em- 
to land acquired under authority of Mi- ployee-wife is inconsistent with the law 
gratory Bird Conservation Act, 16 U.S.C. and regulations... Se rerr ae 704 
715, et seq., when certain requirements and Retreactive—although Gec. of Agriculture 
—— ae 4 has contract modification authority under 
conditions are met, will be regarded as an sec, 110(b) of Soil Bank Act, 7 U.S.C. 
opinion in favor of validity of title within 1834(b), such authority has no application 
meaning of sec. 6, Migratory Bird Con- to contracts or parts of contracts which 
servation Act, 16 U.S.C. 715e, and sec. have been terminated; therefore, soil con- 
355, R.S., 40 U.S.C. 255, so that payment servation contracts which were terminated 
may be made to landowners on the basis when producer died or lost control of farm 
of preliminary title opinion, provided that as result of eminent domain proceedings, 
conditions and requirements involve only pursuant to regulations incorporated in 
matters of fact as distinguished from mat- contract, may net be sageeded - oo 
sequently amended or modified by issu- 
ters of nw and that no payment will be ance of an amended regulation to provide 
made until final approval of title if there payments not required under the contract 
is any question as to whether conditions or part of the contract which was 
have been properly satisfied. _.........--. 153 i ertiicenbhisandiddactubebtnee 242 
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ARY 
Impairment—the rule that neither Federal 
Govt. nor the States may impair or divest 
vested rights, exceptin legitimate exercise 
of police power and that retrospective laws 
or administrative action disturbing or 
destroying such vested rights or creating 
new obligations with respect to past trans- 
actions are invalid, is not for application 
where member of uniformed services seeks 
and obtains correction of military record to 
become entitled retroactively to pay and 
allowances as chief warrant officer rather 
than as enlisted man when by reason of 
such correction member will become in- 
debted to Govt. because of receipt of 
greater payments in enlisted status__.____. 
Military matters—under the provision in 
clause 3 of sec. 6 of act of Sept. 1, 1954, 
5 U.S.C, 2281(3), excluding members who 
had been awarded or granted retired pay 
prior to date of enactment from the prohi- 
bition against denial of retired pay, which 
provision was designed to prevent the cut- 
off of retired pay or annuities which were 
already vested rights, the secretarial ap- 
proval on June 21, 1954, of retirement of 
member convicted of an offense within 
meaning of the prohibition to be effective 
on or about Sept. 1, 1954, may not be 
regarded as giving member a vested right 
prior to Sept. 1, 1954, and, therefore, 
retired pay accruing to such member 
approved prior to but effective on and 
after Sept. 1; 1954, comes within the 
prohibition .............- ee . 
ROADS, TRAILS AND BRIDGES 
Construction 
Federal-aid highway program 
Advertising control—acquisition of 
rights—use of Federal-aid highway 
funds to participate in cost to States 
of acquisition of advertising rights 
under 23 U.S.C, 131(e), if purpose of 
acquisition accomplishes outdoor 
advertising control objectives in 23 
U.S.C. 131(a), without regard to con- 
ditions and limitations in subsee. (b) 
concerning execution of agreements 
with States and, even though adver- 
tising rights are acquired in area 
adjacent to segment of highway 
system which is excluded from national 
policy and standards, is in accord with 
legislative history of the law_........ . 
Disaster repair 
Emergency funds for repair or recon- 
struction of Federal-aid highways, 
including interstate system high- 
ways, which are damaged as result 
of floods, hurricanes, tidal waves, 
and other catastrophes provided 
under 23 U.S.C, 125, are available for 
emergency repair or reconstruction 
of such roads to exclusion of other 
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Continued 
Construction—Continued 
Federal-aid highway program—( ‘ontinue.l 
Disaster repair—Continued 

funds; therefore, use of funds author- 
ized for construction of interstate 
highway system under 23 U.S.C, 
120(e) to reconstruct portion of com- 
pleted Federal-aid highway, which 
was subsequently damaged by flood, 
is not authorized, and there is no 
basis for considering a two-lane high- 
way project completed and accepted 
two years prior to flood as a project 
under construction on basis that it 
was a stage project incident to an 
overall plan for four-lane highway to 
permit use of general Federal-aid 
highway moneys which are available 
for repair of damage and increased 
construction costs of projects under 
construction._--..-- crease aa 
In view cf the long-standing adminis- 
trative interpretation of Federal-aid 
highway laws that the emergency 
funds for repair or reconstruction of 
Federal-aid highways damaged as 
the result of floods, and other catas- 
trophes, did not preclude the use of 
general Federal-aid highway funds 
for restoration of damaged highways, 
Federal-aid primary or secondary 
hignways damaged or destroyed by 
natural disaster may be reconstructed 
with either regular Federal-aid 
highway funds or emergency funds 
provided under 23 U.S.C, 125, anda 
damaged interstate highway previ- 
ously approved to interstate stand- 
ards with Federal interstate funds 
may be reconstructed with either 
emergency funds or regular Federal- 
aid primary funds but not interstate 
funds. 40 Comp, Gen. 21, modified. 
Relocation roads built by Corps of 

Engineers 
Additional benefits—in application 
of more liberal replacement in kind 
provisions in sec. 207(b), Flood Con- 
trol Act of 1960, 33 U.S.C. 70Ir-1, for 
highways required to be relocated as 
result of construction of flood control 
projects, the status of relocation 
work rather than whether relocation 
agreement has been signed is determ 
inative factor, there being no indica- 
tion that more liberal criteria should 
be restricted to those highways 
where relocation agreements have 
not been signed; therefore, agree- 
ments for substitute roads or seg- 
ments not completed prior to July 
14, 1960—date of approval of Flood 
Control Act of 1960—may be modi- 
fied to include additional benefits. 
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Continued 

Construction—Continued 
Federal-aid highway program—Continued 
Relocation roads built by Corps of engi- 

neers—Continued 

Costs 

The provision in sec. 207(b), Flood 
Control Act of 1960, 33 U.S.C. 
70ir-1, that replacement roads 
made necessary as result of the con- 
struction of water resource projects 
should be comparable in design 
and standards to those of the 
State and of the same classification 
as the road being replaced, makes 
obsolete the Corps of Engineers 
policy of “manifestation of intent” 
under which extra costs for im- 
proved roads beyond existing 
design standards would be borne 
by the Corps; therefore, in replace- 
ment of an Oregon highway, the 
Corps of Engineers should not con- 
tribute the amount of excess costs 
incurred in completing the relo- 
cated road to interstate standards 
over what would have been re- 
quired to complete original road to 
interstate standards. ...........-.. 
Under sec. 207(b), Flood Control 
Act of 1960, 33 U.S.C. 70Ir-1, 
which authorizes the Chief of 
Engineers to construct substitute 
roads required incident to water 
resources projects to design stand- 
ards comparable to those of the 
State in which the road is located 
for roads of same classification as 
the road being replaced based on 
the existing traffic at the time of 
taking, the Corps of Engineers is 
not required to contribute to costs 
of real estate acquisition to con- 
struct a replacement road to inter- 
state standards based on 1975 
traffic but only to the cost of real 
estate required for road built to 
current design standards.......... 
Forest high ways—tolls v. user cost sharing— 
payments by private users hauling timber 
on forest roads to cooperators who with 
Forest Service construct roads are not 
“tolls”, which term as used in 23 U.S.C. 
301 requiring Federal-aid highways to be 
free from tolls means exaction of money 
from highway travelers who are prohibited 
from using highways unless they pay toll, 
but rather such payments represent shar- 
ing of cost of construction between users 
and cooperators for purpose of securing a 
I vcdiisccescssnnscccsncne 


SALES 


Cancellation—authority— cancellation of 
contract between GSA and 8 state school 
district for purchase of surplus Federal 


property so that land may be assigned to 
Dept. of HEW for conveyance to school 
district, under authority in sec. 203(k) (1), 
Federal Property and Administrative 
Services Act of 1949, 40 U.S.C. 484(k) (1), for 
such conveyances for educational purposes, 
is not improper as surrender of vested right 
or modification of contract prejudicial to 
U.S. in view of specific statutory authority 
for conveyance and fact that title to prop- 
erty is still in U.S. and school district has 
not paid purchase price agreed to in con- 
Damages 
Storage, etc., charges 
Excessive—storage charges which were 
assessed against purchaser for delay in 
delay in removal of Govt. surplus 
property on basis of rates stipulated 
in sales contract, which rates were 
derived froin motor freight tariffs ap- 
plicable to carriers required to store 
freight, may be regarded as in the 
nature of liquidated damages and, 
even though purchaser did not remove 
property until charges for storage were 
in excess of purchase price, this does 
not establish that agreed storage rates 
are unreasonable so as to constitute 
penalty rather than valid liquidated 


Remission—in absence of any indication 
that provision for remission of liqui- 
dated damages in sec. 10(a), act of 
Sept. 1, 1950, 41 U.S.C. 256a, is limited 
to procurement contracts, it may be 
regarded as applicable to all types of 
contracts, including sales contracts, 
and consideration may be given under 
41 U.S.C. 256a for remission of liqui- 
dated storage charges assessed against 
purchaser for delay in removal of 
Govt. surplus property.........-..... 

Subsequent purchasers 

Damages sustained by vendee in using 
as scrap in electric furnaces fragmenta- 
tion bombs, which were obtained from 
dealer who had purchased material 
from Govt. under sales agreement con- 
taining express disclaimer of warranty 
as to fitness of bombs for any use or 
purpose, may not be regarded as a 
liability of Govt., even though some 
of bombs may have contained some 
explosive material or material not fully 
demilitarized, there being no express 
or implied warranty by Govt. that 
bombs could be used as scrap without 
further inspection or reworking. ...... 

Regulations which exclude from the 
type of loss or damage claims adminis- 
tratively cognizable under Military 
Claims Act, 10 U.S.C. 2733, those 
claims founded in contract, express or 
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SALES—Continued 


Damages— Continued 
Subsequent purchasers—Continued 
implied, are statutory regulations and 
would preclude administrative con- 
sideration of claim for damages arising 
from use of surplus material obtained 
from dealer who had purchased it from 
Govt. under sales agreement contain- 
ing disclaimer of warranty clause... . 
Disclaimer of warranty—dangerous, etc., 
material—damages sustained by vendee 
in using as scrap in electric furnaces frag- 
mentation bombs, which were obtained 
from dealer who had purchased material 
from Govt. under sales agreement con- 
taining express disclaimer of warranty as 
to fitness of bombs for any use or purpose, 
may not be regarded as a liability of Govt., 
even though some of bombs may have 
contained some explosive material or ma- 
terial not fully demilitarized, there being 
no express or implied warranty by Govt. 
that bombs could be used as scrap without 
further inspection or reworking 


SET-OFF 


Contract payments—completing surety—tax 
debts—a completion agreement between 
Govt. and a surety who completes work 
under construction contract terminated 
for default, which purports to authorize 
payment of unpaid progress estimates and 
retained percentages due contractor at 
time of termination in excess of surety’s 
completion costs free of Govt.’s right to 
apply such excess amounts to contractor’s 
tax debt, is, in absence of any authoritative 
judicial precedent, to be regarded as un- 
authorized and contrary to interest of 
Govt.; and, therefore, amounts in excess 
of surety’s completion cost may not be paid 
to surety as reimbursement for payment 
bond disbursements but may be applied 
to contractor’s tax debt 


SIGNATURES 


Contracting officers. 
cers, signatures) 
Facsimile—reproductions—the use of repro- 
duced signatures of contracting officers on 
reproduced copies of orders for supplies 
and services for purchases of $2,500 or less, 
after contracting officers have manually 
signed, with pen and ink, the master 
original will be sanctioned, in view of 
validity and evidential value of duplicate 
originals, and a copy marked “duplicate 
original’? with the reproduced signature 
will be acceptable to GAO, notwithstand- 
ing that such signature is a facsimile_..._. 

SMALL BUSINESS ADMINISTRA- 
TION 

Contracts—a wards to small business con- 
cerns. (See Contracts, awards, small 
business concerns) 


(See Contracting Offi- 
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STATES 


Federal aid, grants, etc. 

Availability for retroactive obligations—in 
absence of express authority for use of 
Federal aid funds to discharge retroac- 
tively obligations incurred by States for 
fish and wildlife restoration projects 
prior to availability of such funds, Fed- 
eral aid funds provided under Pittman- 
Robertson and Dingell-Johnson Acts, 


not available for payments to States in 
satisfaction of obligations or expendi- 
tures made by States for land purchases 
for restoration projects, prior to avail- 
ability of such funds, notwithstanding 
that Govt.’s liability to a State for re- 
imbursement would be contingent upon 
future availability of funds. ............ 

Veterans’ home. (See Veterans, State 
veterans’ homes, Federal aid) 


STATION ALLOWANCES 


Military personnel 
Commencement 
Prior to reporting on vessel 

Navy member whose dependents, 
incident to permanent change of 
station to a ship having home port 
outside U.S., arrive at home port 
while member is in travel status re- 
ceiving per diem but prior to arrival 

of ship or prior to his reporting 
aboard vessel is entitled to receive 
station allowances commencing with 
arrival of dependents. .............. 
The fact that Navy member who, in- 
cident to permanent change of sta- 
tion to a ship having home port out- 
side U.S., performs temporary duty 

at home port prior to reporting 
aboard vessel for duty but after de- 
pendents have arrived at home port 
does not affect entitlement to sta- 
tion allowances or to travel per diem. 

Confinement periods 

A member of uniformed services without 
dependents who is authorized station 
allowances outside U.S. is not entitled 
during a period of confinement to 
guard house or brig to cost-of-living 
allowance, which is not payable under 
par. 4301-3b(1), Joint Travel Regs., 
when furnished subsistence at Govt. 
expense, or to temporary lodging allow- 
ance, which is authorized under par. 
4303-1 of such regulations, for purpose 
of partially reimbursing member for 
more than normal expenses incurred 
in hotels, or hotel-like accommoda- 
tions, and public restaurants, in view 
of fact that at most the member would 
be paying only what Govt. charged 


for meals furnished him 
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Military personnel—Continued 
Confinement periods—Continued 
Entitlement of member of uniformed 
services without dependents, who is 
authorized station allowances outside 
U.S., to housing allowance payable un- 
der par. 4301, Joint Travel Regs., for 
any day upon which Govt. quarters 
are not available to him at permanent 
station is not affected by member’s con- 
finement to guard house or brig, in ab- 
sence of final court-martial sentence 
which effects forfeiture of pay and al- 
lowances, provided member’s per- 
manent station remains unchanged 
and he continues to maintain his non- 
Govt. quarters at that place 
Temporary lodgings—current travel per 
diem—Navy member who, while in 
receipt of travel per diem incident to 
permanent change of station to a vessel 
having home port outside U.S., has de- 
pendents arrive at home port prior to 
his reporting to duty is entitled to con- 
tinue to receive travel per diem until 
reporting aboard vessel and, although 
right to station allowances is not affected, 
receipt of travel per diem requires that 
temporary lodging allowance payable 
under par. 4303-3, Joint Trave! Regs., 
be reduced by that part of allowance 
applicable to member 
Termination 
Delay, etc., prior to departure—entitle- 
ment of Navy member with depend- 
ents to station allowances when, in- 
cident to permanent change of station 
orders, his departure from shore station 
outside U.S. is delayed for performance 
of temporary duty within limits of 
old station, to complete transportation 
arrangements, because of unantici- 
pated delay in departure of scheduled 
transportation or for leave not in- 
volving return to U.S. is not termi- 
nated, and member may be paid sta- 
tion allowances between date of 
detachment and date of departure 
subject to par. 4303-2c, Joint Travel 
Regs., which limits entitlement to 
temporary lodging allowance to last 
10 days preceding date of departure of 
member from old station 
Temporary duty priorto departure 
Navy member with dependents who, 
upon permanent change of station, is 
detached from shore station outside 
U.S. and ordered to nearby point not 
within limits of old duty station 
but within “vicinity,’’ as defined in 
par. 4300-3, Joint Travel Regs., for 
temporary duty or to await transpor- 
tation is not entitled to station al- 
Jowances after date of detachment 
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Military personnel—C ontinued 
Termination—Continued 
Temporary duty prior to departure— 
Continued 
from old station, since term “‘vicini- 
ty’”’ as used in par. 4300-3 is signifi- 
cant only in establishing member’s 
dependency status for station al- 
lowances and such allowances which 
are permanent station emoluments 
are terminated under par. 4301-3, 
Joint Travel Regs., on basis of mem- 
ber’s departure from permanent 
station so that member could not 
receive station allowances for periods 
of temporary duty at nearby points 
after such departure 
Navy member who, upon permanent 
change of station, is detached from 
vessel having home port outside U.S, 
and who is ordered to temporary 
duty is not entitled to station al- 
lowances between date of detach- 
ment and date of departure of de- 
pendents from home port, regardless 
of whether place of delay is home 
port or some other place, since 
entitlement to station allowances 
terminates under par. 4301-3a, 
Joint Travel Regs., on day prior to 
day of member’s departure from per- 
menent duty station in all cases, and 
upon detachment from vessel on 
change of station member is com- 
pletely disassociated from former 
duty station and there is actual de- 
parture from such station even if he 
remains at home port of vessel, the 
status of home port as part of his 
duty station being contingent upon 
existing assignment to a vessel; how- 
ever, upon detachment member 
would acquire travel status incident 
to change of station and would be 
entitled to travel per diem 


STATUTORY CONSTRUCTION 


Code titles enacted into positive law— 
changes from derivative statutes—under 10 
U.S.C. 5539(b) which, when enacted into 
law on Aug. 10, 1956, contained a substantive 
change from derivative statute in that two 
one-year enlistment extensions constituted 
reenlistment for bonus entitlement under 
sec. 208, Career Compensation Act of 1949, 
it is the second or any other subsequent 
extension which, when added to previous 
extensions of same enlistment aggregate 
two or more years, establishes the reenlist- 
ment even though 10 U.S.C. 5539(b) 
specifically provides that all extensions of 
an enlistment are considered one continu- 
ous extension; accordingly, a second or 
other subsequent extension effective after 
Aug. 10, 1956, may be combined with an 
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Continued 
extension made prior to that date, and, if 
it aggregates continuous extension of two 
or more years, it constitutes reenlistment 
for a reenlistment bonus under sec. 208, 
Career Compensation Act of 1949 

Court interpretation—legislative construction 
effect—although statements in congressional 
commitiee reports that Postmaster 
General does not have authority ander 
prior statutes to transport ordinary first- 
class mail by air, when there has been a 
judicial determination that there is existing 
statutoty authority for transportation of 
regular mail by air when such transporta- 
tion is determined to be more efficient or 
economical and when basic distinction 
between “air mail service” and regular 
mail service is not impaired, should not be 
lightly disregarded, they cannot overcome 
judicial determination of effect of statutes 
nor afford proper legal basis for change in 
construction of existing statutes; however, 
in view of congressional expressions, expan- 
sion of airlift program for first-class mail 
is not advisable 

Specific v. general—in determination of 
whether provision in 19 U.S.C. 8 which 
authorizes filling of vacancy in office of 
collector of customs by assistant collector 
who receives compensation of higher office 
until. appointment and qualification of 
collector is a law of general application 
within meaning of longevity increase pro- 
vision in subsec. 703, Classification Act of 
1949, 5 U.S.C. 1123(a), so as to entitle assist- 
ant collector to come within exemption to 
requirement for three years of continuous 
service at maximum rate of grade without 
increase in compensation, the fact that 19 
U.S.C. 8 operates over every person within 
that classification and such class is ger- 
mane to purpose of the law makes it a law of 
general application; therefore, assistant 
collector qualifies for longevity increase 
notwithstanding tenure in higher grade 
as acting collector 
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Per diem 

Fractional days—‘hirty-minute period at 
beginning or end—the requirement in 
sec. 6.9¢(2) of Stand. Govt. Travel Regs., 
that an employee who uses an automo- 
bile or other nonscheduled means of 
transportation for official travel must 
explain the official necessity for time of 
departure or return when time of depar- 
ture is within 30 minutes prior to the 
end of a quarter day, or time of return is 
within 30 minutes after the beginning of 
quarter day, in order to be entitled to 
per diem for either such quarter day, is 
not applicable to continuous travel of 24 
hours or less, as »rovided by see. 6.11 of 
the Regulations 


Per diem—Continued 
Hours of departure 
Terminal 
Other conveyance 
Although under per diem computa- 
tion provisions in sec. 6.9c, Stand. 
Govt. Travel Regs., when em- 
ployees used some “other con- 
veyance”’ to reach airport, depot, 
or dock incident to official travel 
by airplane, train or ship, no 
general rule for commencement of 
per diem may be established, the 
general intent of regulation is that 
per diem would start at scheduled 
hour of departure from terminal 
utilized by “other conveyance”’ 
and would terminate when other 
conveyance actually arrives at its 
terminal, so that, where employee 
gets on bus at its terminal to go to 
common carrier terminal, per diem 
would commence at scheduled 
departure time of bus from termi- 
nal, but if employee gets on bus at 
pickup point, pickup point could 
not be regarded as terminal and 
departure time would not be 
scheduled for commencement of 
per diem 
Civilian employee who, in perform- 
ance of official travel, utilizes 
commuter train or bus operating 
from terminal for official travel 
from headquarters to common 
carrier terminal and on return 
trip from central terminal to offi- 
cial station may be regarded as 
using scheduled means of trans- 
portation within meaning of sec. 
6.9c, Stand. Govt. Travel Regs., 
so as to be entitled to per diem 
from scheduled time of departure 
of commuter train or bus at ter- 
minal to time of arrival of com- 
muter train or bus at terminal on 
return trip 
Iliness, etc.—hospitalization at Govern- 
ment expense—employees enrolled under 
one of health benetit plans offered under 
Federal Employees Health Benefits Act 
of 1959, 5 U.S.C. 3091 note-3014, who, 
while in official travel status, are hos- 
pitalized and have hospitalization and 
medical expense paid by insurance 
carrier are not regarded as having re- 
ceived hospitalization at Govt. expense 
within meaning of sec. 6.5(a), Stand. 
Govt. Travel Regs., even though Govt. 
contributes to cost of insurance and, 
therefore, such employees are not pre- 
cluded from receiving per diem for 
period of hospitalization pursuant to 
sec. 3, Travel Expense Act of 1949, 5 
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Terminal outside station 
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Per diem—Continued 
Military personnel—Continued 
Departure from permanent station— Con. 
Washington National Airport—Con. 





A member of uniformed services who 
uses airport limousine from his 
station in Washington, D.C., to 
Washington National Airport in- 
cident to official travel is entitled 
to per diem computed from time 
of departure of limousine from 
Statler Hotel, and not from time 
he was picked up by limousine 
at his station for transportation to 
airport via Statler Hotel terminal, 
since Washington National Air- 
port provides limousine service 
between airport and a local city 
termina! at Statler Hotel......... 

Members of uniformed services who 
are stationed at Pentagon and 
other points within Washington, 
D.C. area and who perform travel 
by common carrier whose terminal 
is outside boundaries of their duty 
stations, but in nearby area read- 
ily and easily accessible by public 
conveyance, are entitled under 
Joint Travel Regs. to per diem 
for travel by common carrier away 
from their duty stations computed 
on necessary schedules of depar- 
ture from terminal of common 
ee 


The provisions of Joint Travel Regs. 


with respect to commencement of 
travel away from permanent duty 
station of members of uniformed 
services reflect intent that, when 
travel is performed by common 
carrier, per diem allowance for 
time between duty points shall 
begin to accrue at time of sched- 
uled departure by common carrier 
which is used initially in perform- 
ance of travel, and this rule is for 
application in cases where depar- 
ture is from terminal which is 
outside permanent duty station 
but readily and easily accessible 
by taxicab, bus, streetcar, subway 
or other public carrier; therefore, 
when airport limousine service is 
used to nearby airport outside 
station, per diem begins to accrue 
from time of departure of limou- 
sine from established local 
SE sitictictivaiiibtinscetiwasce 


Washington National Airport 


A member of uniformed services who 
uses airport limousine from his 
station in Washington, D.C., to 
Washington National Airport in- 
cident to official travel is entitled 
to per diem computed from time 


of departure of limousine from 
Statler Hotel, and not from time 
he was picked up by limousine at 
his station for transportation to 
airport via Statler Hote) terminal, 
since Washington National Air- 
port provides limousine service 
between airport and a local city 
terminal at Statler Hotel......... 


Members of uniformed services who 


are stationed at Pentagon and 
other points within Washington, 
D.C. area and who perform travel 
by common carrier whose terminal 
is outside boundaries of their duty 
stations, but in nearby area readily 
and easily accessible by public 
conveyance, are entitled under 
Joint Travel Regs. to per diem for 
travel by common carrier away 
from their duty stations computed 
on necessary schedules of de- 
parture from terminal of common 
Re iicsdnidentaciectctinn 


Public business travel necessity 
Foreign court proceedings, etc. 
In view of responsibility assumed by 


U.S. under NATO Status of 
Forces Treaty and the Japanese 
Administrative Agreement to re- 
turn to host government upon de- 
mand any accused member of U.S. 
Armed Forces released to custody 
of U.S. military authorities, the 
travel of an accused member 
under competent orders from duty 
station to place of trial by foreign 
court, or to some other place for 
purpose of releasing his custody to 
foreign government, is regarded as 
travel on public business entitling 
member to travel and transporta- 
tion allowances on mileage and per 
diem basis as authorized by Jt. 
Travel Regs.; however, the re- 
sponsibility of U.S. Govt. in such 
cases is limited to providing for 
appearance of accused member at 
designated place upon demand, 
and the member may not be con- 
sidered as remaining in travel 
status for purpose of entitlement 
to travel and transportation allow- 
ances while at such place. ........ 


The costs of travel of member of 


Armed Forces, who had been re- 
turned to military control under 
Administrative Agreement be- 
tween Japan and the U.S., from 
military installation to designated 
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Foreign court proceedings, ete.—Con. 
place for psychiatric evaluation, 


officer was integrated into the Royal 
Navy and was furnished quarters 
and messing facilities on the vessel— 
which was his post of duty—com- 
parable to those available on U.S. 
Govt. vessels to members of the U.S. 
Navy performing temporary duty 
aboard a vessel is regarded as tem- 
forary duty aboard Govt. vessel 
within meaning of par. 4250-8, Joint 


Travel Regs., which precludes pay- 
ment of per diem for such temporary 


Travel by privately owned automobile— 
less than 24 hours—the requirement in 
sec. 6.9¢(2) of Stand. Govt. Travel Regs., 
that an employee who uses an automo- 
bile or other nonscheduled means of 
transportation for official travel must 
explain the official necessity for time of 
departure or return when time of de- 
parture is within 30 minutes prior to the 
end of a quarter day, or time of return 


in connection with Japanese crim- CRD icvtveusscacatsdaesgwnenndines 77 
inal prosecution of member, con- Stewards, ete.—the restriction against 
stitute an expense incident to rep- assignment of stewards to officers 
presentation before judicial tribu- who are not assigned public quarters 
nal within contemplation of 10 in regulations implementing 10 
U.S.C. 1037, the legistitive intent U.S.C. 7579 does not prevent uti- 
of which was to authorize, regard- lization ofa steward assigned to duty 
less of military status and inde- in public quarters of an officer for 
pendently of any question of the performance of other authorized 
public business, such expenditures duties and, in absence of anything 
as are actually necessary to provide in the law or regulations which 
adequately for defense of the ac- would preclude the ordering of a 
cused, including cost of travel by steward to temporary duty for per- 
accused when necessary in prepa- formance of other authorized duties 
ration of his defense; however, where assignment doés not consti- 
nothing in the law or its legislative tute an assignment to an officer not 
history authorizes commutation assigned public quarters, such tem- 
of such expenditures on mileage porary duty for per diem purposes 
and per diem basis, therefore the is proper; therefore, if an officer de- 
member is entitled to reimburse- termines that it is necessary that 
ment of amounts expended by him his assigned steward accompany 
in performing the travel. him on tours of inspection for per- 
B-140669, Oct. 8, 1959, modified... 218 formance of temporary duty which 
Reduction—Government quarters—the involves duties authorized for stew- 
fact that under act of Oct. 29, 1949, 37 ard group rates, the steward may 
U.S.C. 111b, the Hotel Thayer on be paid per diem while in travel 

grounds of U.S. Military Academy is ONE) isi oS 268 
to be viewed as commercial facility in Reduction—meals and quarters free or at 
paid occupancy cases, so that military reduced rates—in view of the wide dis- 
personnel need not be deprived of cretion vested in Sec. of Interior under 
money allowances for rental of quar- sec. 3 of act of Aug. 25, 1916, 16 U.S.C. 
ters, supports conclusion that hotel 3, concerning rules and regulations 
may also be viewed as commercial on use and management of national 
facility in paid occupancy cases for per parks, the Secretary has authority to 
diem purposes, and, therefore, Joint include in concession contracts a require- 
Travel Regs. may be amended to ment for furnishing of meals, lodging, 
designate hote! as non-Govt. quarters and transportation—either free of charge 
so that portion of per diem allowance or at reduced rates—to Federal and State 
need not be forfeited by reason of personnel visiting parks on official busi- 
occupancy provided that determina- ness, provided that administrative con- 
tion by Secretaries of departments is sideration, consistent with sec. 3 of 
based on desirability of such amend- Travel Expense Act of 1949, 5 U.S.C. 836, 
ment under particular circumstances. 335 and sec. 6.2 of Stand. Govt. Travel Regs., 
Temporary duty be given to fixing per diem for Federal 
On board vessels—foreign—service personnel on basis of reduced rates for 
performed on British Govt. vessel meals and lodgings so that reimburse- 
by Marine Corps officer under ex- ment will approximate additional out 
change officer program between the of pocket expenses incurred by em- 

U.S. and Great Britain by which the SR io cccidutnitntitinnisinniteseaenann 234 
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SUBSISTENCE—Continued 
Per diem—Continued 
is within 30 minutes after the beginning 
of quarter day, in order to be entitled 
to per diem for either such quarter day, 
is not applicable to continuous travel of 
24 hours or less, as provided by sec. 6.11 
of the Regulations. ..................... 
SUBSISTENCE ALLOWANCE 
Meals furnished by Government—contfine- 
ment periods—while officer is entitled 
under sec. 301, Career Compensation Act 
of 1949, 37 U.S.C. 251, to basic allowance 
for subsistence during period of confine- 
ment to guard house or brig, in absence of 
final court-martial sentence which includes 
forfeiture of pay and allowances, charge 
should be made against him at prescribed 
rates for meals furnished by Govt. during 
confinement 
TAXES 
Federal—contractors—tax credit payments— 
tax credits which are due a Govt. con- 
tractor as the result of renegotiation of 
contract prices, in accordance with the 
price redetermination provisions of the 
contracts, and which are in excess of con- 
tract overpayments representing the dif- 
ferences between progress payments and 
the revised contract prices should be paid 
in full by the contracting agency, where 
the agency has funds for adjustment of the 
contract account, pursuant to sec. 1481 of 
Internal Revenue Code, 26 U.S.C. 1481, 
rather than requiring contractor to go to 
the Internal Revenue Service for recovery 
of part of the tax credit merely because of 
unfavorable balance between the renego- 
tiated contract prices and the total prog- 
ress payments, the purpose of sec. 1481 
being to mitigate the effect of renegotiation 
to eliminate excessive contract profits... -- 
Government immunity—District of Colum- 
bia. (See District of Columbia, property, 
taxes) 
TIME 
Reasonableness—in view o! )ong-standing 
rule that one year is reasonable time for 
travel of members of uniformed services 
to their homes in compliance with retire- 
ment orders and Congressional recognition 
of such rule, the Joint Travel Regs. may 
not be amended to provide for extension 
of one-year limitation so that members 
upon retirement who desire to acquire 
education and training to qualify for 
civilian employment may have additional 
time to select home and to perform travel 
in absence of specific statutory authority 
for such extension of time_..............-.- 
Temporary periods—for purposes of crediting 
Navy enlisted members with special sea 
duty pay during periods when messing 
or berthing facilities, or both, are tempo- 
rarily out of operation for vessel alteration 


400 


169 


581 


375 


Page | TIME—Continued 


and repair under sec. 2(a)(1)(ii) of E.0. 
No. 10821, vessel repair and alteration 
periods not in excess of 90 days may be 
considered temporary; however, when al- 
terations and repairs will close messing 
or berthing facilities aboard a vessel, so 
that enlisted members will have to be 
messed or berthed ashore for a continuous 
period in excess of 90 days, such period 
may not be considered temporary and no 
special sea duty pay for any part of time 
I iicicwnintts ts anabctincasence 


TOLLS 


Bridge and highway—prohibition—forest 
roads. (See Roads, Trails and Bridges, 
forest highways, tolls v. user cost sharing) 

Ferry. (See Transportation, household ef- 
fects, island shipments) 


TRANSPORTATION 


Air carriers—jet surcharges—the surcharge 
imposed by air carriers for transportation 
of passengers on first-class flights by jet 
aircraft, even though cited in tariffs as 
local charge and listed separately from 
fare, is to be regarded as part of first-ciass 
fare; therefore, in computation of reduced 
fare discount offered by air carriers to the 
military agencies for air passenger service 
prior to July 1, 1960, when Supplement 1 
to Joint Military Air Transportation 
Agreement No. 6, specifically excluded 
jet surcharges from military discount pro- 
visions, such jet surcharges are to be in- 
cluded with fare subject to discount... ..- 

Ambulance—employees in travel status. 
(See Travel Expenses, illness, ambulance, 
ete., services) 

Automobiles 
Ferry fares—English Channel—transpor- 

tation charges for transportation of pri- 
vately owned automobiles of members 
of uniformed services on foreign vessels 
or aircraft across English Channel are 
required to be excluded from claims for 
reimbursement for ferry fare for member 
and dependent in view of requirement 
in 10 U.S.C, 4748, 6157, 9748, and 46 
U.S.C, 1241(c) that only Govt. owned 
or privately owned American shipping 
may be authorized for transportation 
of privately owned automobiles_........ 
Military personnel—incapacitated, etc., 
members—the movement of private 
automobiles of incapacitated members 
of uniformed services from overseas sta- 
tions to port for shipment to U.S. inci- 
dent to member’s return may not be 
considered as a legally authorized activ- 
ity or function of the service in view of 
express statutory prohibition against 
transportation at Govt. expense of 
automobiles except by Govt. vessel (10 
U.8.C. 4748, id. 9748); therefore, the 
travel of members for purpose of driving 
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Automobiles—Continued Dependents— Continued 
automobiles of incapacitated members Military personnel— Continued 


to ports for shipment to U.S. may not 
be regarded as travel on public business 
to entitle such members to travel allow- 


Overseas employees 
Delivery of auto to and from port 
Travel of Central Intelligence Agency 
employees for purpose of delivering 
or picking up privately owned auto- 
mobile at ports, incident to transfers 
to and from overseas posts of duty, 
is not travel on official business when 
round-trip travel is not part of em- 
ployee’s travel for change of station; 
therefore, the absence of employees 
from duty to deliver or pick up auto- 
mobiles must be charged to annual 


Under private automobile transporta- 
tion provisions in sec. 4(a)(4), Cen- 
tral Intelligence Agency Act of 1949, 
50 U.S.C. 403(e)(a)(4), rei.nburse- 
ment for expenses incurred by 
employees in transporting privately 
owned automobiles to and from 
ports in U.S. incident to overseas 
transfer is permissible provided that 
cost does not exceed cost of trans- 
porting automobile by commercial 
means and provided that such cost 
items as employee’s one-way com- 
mon carrier travel and mileage are 
considered as part of the cost of 
transportation under sec. 4(a)(4); 
however, a standard allowance for 
automobile transportation may ot 
be authorized in absence of specific 
statutory authority_................ 

Dependents 
Husband’s dependency—a female civilian 
employee whose nondependent husband 
travels with his wife, incident to orders 
which authorize transportation of her 
immediate family at Govt. expense to 
her first duty station, is not required by 
either sec. 1, Administrative Expenses 
Act of 1946 or E.O. No. 9805 to show that 
her spouse is financlaily dependent upon 
her in order to be entitled to relmburse- 
ment for his travel expenses, and an 
administrative instruction which re- 
quires showing of financial dependency 
by spouse of employee-wife is inconsis- 
tent with the law and regulations_...... 
Military personnel 

Advance payment—the authority for ad- 
vance travel payments to members of 
uniformed services incident to release 
from active duty or active duty for 
training in sec. 201(d), Career Compen- 
sation Act of 1949, as amended by act 

of May 20, 1958, is limited to personal 
travel of members, and nothing in the 
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156 


language of 1958 act or its legislative 
history indicates it was intended to 
permit advance payment for travel of 
member’s dependents incident to re- 
lease from active duty; therefore, pay- 
ment of dependent travel allowances 
prior to departure of member from last 
duty station is precluded by advance 
payment prohibition in sec. 3648, 
Wa, SE EC I iiccitwnsscndccuen 


Advance travel of dependents 


General information of change of sta- 
tion—an announcement that enlisted 
member had been selected to receive 
commission and that he would 
attend an indoctrination course and 
be tendered commission, together 
with letter from member’s com- 
manding officer to support the fact 
that dependents of member com- 
menced travel prior to effective date 
of member’s orders and arrived at 
new station subsequent to member, 
does not indicate that member had 
knowledge of permanent change of 
station at tims dependents began 
travel to meet requirements of par. 
7000-9, Joint Travel Regs., to 
authorize dependents’ travel from 
other than old station to new station; 
therefore, payment of dependent 
travel is authorized only from place 
where dependents were located on 
effective date of orders to new sta- 
tion, not to exceed distance from 
place where dependents had been 
located prior to travel to new 
Sika i citsciencntitentinniiininionn 

Reimbursement on subsequent change 
ofstation orders—the advance travel 
of the wife of a member of uniformed 
services who returns to the U.S. from 
overseas under unusual or emer- 
gency circumstances, pursuant to 
authority in par. 7009-3, Joint Travel 
Regulations, and who subsequently 
dies or is divorced from member does 
not restrict or affect member’s right 
to transportation for a second wife 
upon a subsequent permanent 
change of duty station, the advance 
travel of dependent under emer- 
gency situations being a right in- 
dependent of member’s right to 
dependent’s transportation at Govt. 
expense upon a later permanent 
CE OE FI ceri cistiicscnsncnece 


Availability of Government transporta- 


tion—commercial means—in view of 
conversion of MSTS and MATS to 
industrial fund financed activities and 
establishment of standard charges for 
transportation by these activities, 
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Dependents— Continued 
Military personnel—Continued 
members of uniformed services who 
are authorized, as distinguished from 
specifically directed, and who do not 
use available Govt. transportation but 
use commercial transportation at 
personal expenses, may be reimbursed 
under JTR’s for cost of travel on basis 
of standard prices which sponsoring 
service would have been required to 
pay had travel been by Govt. trans- 
portation. B-141478, Feb. 18, 1960, 
and B-141545, Mar. 21, 1960, modified. 
Changes in grade or rank—under the 
Career Compensation Act of 1949 and 
Joint Travel Regulations, members of 
uniformed services who, while assigned 
to restricted areas, are promoted to 
grades entitling them to transportation 
of dependents may be accorded the 
same transportation benefits upon 
subsequent permanent change of sta- 
tion to unrestricted areas as personnel 
who were already serving in eligible 
grades before leaving the U.S.; there- 
fore, such promoted members may be 
reimbursed for dependent travel upon 
permanent change of station to unre- 
stricted areas even though dependents 
begin travel from place to which they 
had not been transported at Govt. 
IDs isncdcniteticcaninacinseds 
Debarment from _station—ineligible 
personnel becoming eligible—under 
the Career Compensation Act of 1949 
and Joint Travel Regulations, mem- 
bers of uniformed services who, while 
assigned to restricted areas, are pro- 
moted to grades entitling them to 
transportation of dependents may be 
accorded the same transportation bene- 
fits upon subsequent permanent 
change of station to unrestricted areas 
as personnel who were already serving 
in eligible grades before leaving the 
U.S.; therefore, such promoted mem- 
bers may be reimbursed for dependent 
travel upon permanent change of sta- 
tion to unrestricted areas even though 
dependents begin travel from place to 
which they had not been transported 
C8 Gave, GUNNER icc ccncccucccccsecce 
Dislocation allowance—first duty sta- 
tion—from training assignments— 
travel performed by Navy member 
from temporary duty station to new 
permanent duty station following 
detachment from overseas station as 
enlisted member, completion of a 
course of instruction and acceptance of 
commission as ensign is not travel 
from place from which ordered to 
active duty to first permanent duty 
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Dependents— Continued 


Military personnel—Continued 
station upon appointment within 
meaning of par. 9003-3, Joint Travel 
Regs., precluding payment of disloca- 
tion allowance incident to travel 
from place from which ordered to 
active duty to first permanent station 
upon appointment and, therefore, 
since member’s dependents are au- 
thorized to travel incident to perma- 
nent change of station, the member is 
entitled to payment of dislocation 
allowance incident to permanent 
SN OF AARic ciinavdiinnsnstnescos 
Status change—an enlisted member of 
uniformed services who was detached 
from overseas station and directed to 
report to point in U.S. for officer candi- 
date, limited duty officer indoctrina- 
tion course, and upon completion of 
such temporary duty and acceptance 
of commission to report to designated 
permanent duty station may be con- 
sidered as being transferred on perma- 
nent change of station basis from over- 
seas station to new permanent duty 
station in conjunction with continua- 
tion in the service within meaning of 
par. 7011-4, Joint Travel Regs., for 
entitlement to dependents’ travel. ... 
Overseas employees—return to United 
States—death of employee—the return 
transportation at Govt. expense of im- 
mediate family of employee who dies 
while stationed in Alaska or Hawaii to 
actual place of residence in U.S. would 
be proper under Admin. Expenses Act 
of 1946, provided employee had com- 
pleted agreed period of service on basis 
that right to such transportation vested 
prior to employee’s death, or provided 
that, in case employee had not com- 
pleted agreed period of service at time 
of death, the department or agency re- 
gards the situation as separation for 
reasons beyond control of employee..... 
Training periods—maximum allowance 
for transportation of dependents and 
household effects under sec. 10, Govern- 
ment Employees Training Act, 5 U.S.C. 
2309, to civilian employee whose train- 
ing at overseas university will include 
period of travel away from university is 
based on aggregate per diem allowance 
employee foregoes to receive transporta- 
tion benefits for immediate family and 
effects, so that period employee-trainee 
is in travel status away from university 
and in receipt of per diem may not be 
included to increase maximum amount 
payable for transportation expenses of 
family and household effects............ 
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Household effects Household effects—Continued 
House trailer shipment—rail or water Military personnel— Continued 


carrier use—although mileage author- 
ized under sec. 1 of Administrative Ex- 
penses Act of 1946, as amended, 5 U.S.C. 
73b-1, for transportation of house trailers 
of civilian employees incident to perma- 
nent change of station is in lieu of all 
other reimbursement, so that employee 
who was required to have house trailer 
transported by commercial sttamship 
between certain points in Alaska, where 
there is no roadway and no standard 
mileage guide for determination of dis- 
tances, may not be reimbursed for the 
cost of the steamship transportation, he 
is entitled to reimbursement upon mile- 
age basis for entire distance between 
old and new station in Alaska, even 
though part of distance was by water 
and portions of distance are not shown 
Di NN OI so cccbncccdiancscnccce 
Island shipments—the State of Ohio from 
which shipment of household effects of 
civilian employee moved incident to 
permanent change of station is not a 
state bounding on the sea to be termed 
@ coastal state within meaning of note 
on page 9, Bur. of Budget Cir. No. A-37, 
Transmittal Memorandum No. 3, Oct. 
22, 1959, which authorizes payment for 
use of ferry service for household effect 
shipments by common carrier having 
their origin or destination on any other 
island of one of ‘‘coastal states’’; there- 
fore, the employee may not be reim- 
bursed for ferry charge for that part of 
movement of effects from Put-in-Bay, 
Ohio (an island in Lake Erie) to Ca- 
RO NE CR bss ccice cs cttiinccs 
Military perscnnel 
Shipment to other than new station 
Maximum entitlement 
A member of uniformed services 
who, incident to permanent 
change of station to Bogota, 
Columbia, with entitlement to 
maximum household effects weight 
allowance of 6,000 Ibs., places 2,000 
Ibs. in nontemporary storage, 
ships 2,000 Ibs. to new station and 
2,000 Ibs. from Washington to 
Chicago via commercial van may 
have cost of ocean and land trans- 
portation beyond port of embarka- 
tion included in the determination 
of member’s maximum entitle- 
ment for shipment from Wash- 
ington to Chicago. .-.............. 
In computing the maximum entitle- 
ment for shipment of household 
effects of members of uniformed 
services ordered overseas incident 
to permanent change of station, 
where member ships effects or a 
Portion of effects to place other 
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Shipment to other than new station— 
Continued 
Maximum entitlement—Continued 
than new station, the cost to mem- 
ber’s sponsoring service for Govt. 
or commercial ocean transportation 
services and land transportation 
services beyond port of embarka 
tion is proper for inclusion under 
present Govt. financing proce- 
dures, provided reimbursement 
does not exceed the cost of ship- 
ment in one lot from old to new 
Cia te cenaidvodscccedanibds 
Training periods—maximum allowance for 
transportation of dependents and house- 
hold effects under sec. 10, Government 
Employees Training Act, 5 U.S.C. 2309, 
to civilian employee whose training at 
overseas university will include period 
of travel away from university is based 
on aggregate per diem allowance 
employee foregoes to receive transporta- 
tion benefits for immediate family and 
effects, so that period employee-trainee 
is in travel status away from university 
and in receipt of per diem may not be 
included to increase maximum amount 
payable for transportation expenses of 
family and household effects. ........... 
Overpayments — recovery — delay, ete., 
pending court action—cancellation at re- 
quest of motor carrier of overpayments of 
transportation charges on shipments of 
radial cylinder and/or jet propulsion-type 
cumbustion engines, based on application 
of released value classification rating and 
abatement of collection action by GAO 
until final determination is made on suit 
filed by another carrier involving same 
legal issues, might lose to Govt. its right, 
specifically provided by statute, of re- 
covering improper charges in view of re- 
duction to three years the time in which 
Govt. has to make deductions under sec. 
322, Transportation Act of 1940, 49 U.S.C. 
66; therefore, action requested by carrier 
SE WAIN ii scdstctincnddscdansiniinin 
Passenger—free or reduced rates—sur- 
charges, etc., as fare—the surcharge im- 
posed by air carriers for transportation of 
passengers on first-class flights by jet air- 
craft, even though cited in tariffs as local 
charge and listed separately from fare, is 
to be regarded as part of first-class fare; 
therefore, in computation of reduced fare 
discount offered by air carriers to the 
military agencies for air passenger services 
prior to July 1, 1960, when Supplement 1 to 
Joint Military Air Transportation Agree- 
ment No. 6, specifically excluded jet sur- 
charges from military discount provisions, 
such jet surcharges are to be included with 
fare subject to discount..................- 
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TRANSPORTATION—Continued 


Remains—deceased civilian employee— 
Alaska or Hawaii—in absence of express 
provision in either sec. 1 or 7 of Admin. 
Expenses Act of 1946, 5 U.S.C. 73b-1 and 
b-3, for transportation of the remains of 
employee performing duty outside conti- 
nental U.S., the act of July 8, 1940, 5 U.S.C. 
103a, which was in existence at time of 
enactment of Admin. Expenses Act of 1946 
and which specifically provides for trans- 
portation at Govt. expense of the remains 
of deceased employees who die while on 
duty in a Territory or possession of U.S. 
or in a foreigh country, must be regarded 
as exclusive authority for transportation of 
remains; therefore, the authority in sec. 1 
or 7 of the 1946 act will be considered to be 
applicable to living individuals and may 
not be used as authority for transportation 
of the remains of employees who die while 
stationed in Alaska or Hawaii-..........- 


TRAVEL EXPENSES 


Appropriation availability—witnesses before 
industrial personnel security proceedings— 
travel expenses of individuals who are 
requested by Dept. of Defense to appear 
as witnesses to testify in personal appear- 
ance proceedings before Industrial Per- 
sonnel Access Authorization Field Boards, 
as required by E.O. No. 10865, may be 
paid from appropriation “for expenses not 
otherwise provided, necessary for the op- 
eration and maintenance” of military de- 
partment concerned, unless the witness 
is Govt. employee who is in official travel 
status because proceeding involves activ- 
ity in which he is employed, in which case 
the appropriation available for travel 
would be chargeable subject to any appli- 
CI IR i nticcntdancis hn cntdiccses 

Boards, committees and commissions— 
statutory creation authority requirement— 
the requirement in act of March 4, 1909, 
31 U.S.C. 6738, that creation of advisory 
boards and commissions be authorized by 
law before public moneys may be used 
to pay expenses and compensation to 
members of such boards, is satisfied by 
general or specific authority for perform- 
ance of functions or duties by boards and 
commissions if such functions or duties 
can be performed only, or performed best, 
by such groups; therefore, authority in 
sec. 5, act of Aug. 28, 1937, 43 U.S.C. 118le, 
for Sec. of Interior to consult with private 
individuals in administration of revested 
lands may be regarded as authority for es- 
tablishment of advisory boards so that 
payment of per diem and travel expenses 
to board members would not contravene 
prohibition in 1909 act..................-. 

Foreign Service—matters relating solely to 
Foreign Service personnel as distinguished 
from other overseas, employees. (See For- 
eign Service) 
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Free or reduced rates—the requirement in 
concession contracts for furnishing of free 
transportation and reduced rate accommo- 
dations to Federal and State employees 
visiting national parks on official business 
is a requirement in interest of Govt. rather 
than the concessioners so that concession- 
ers may not be relieved of this obligation 
in absence of adequate consideration mov- 
ing to Govt. nor may the contracts be mod- 
ified, in the absence of consideration, to 
prohibit concessioner from furnishing ob- 
OI Miccitdenkuncdckentctitses 

Iiiness—ambulance, etc., services—cost of 
ambulance service from temporary post to 
permanent duty station is allowable trans- 
portation expense under sec. 6(b), Stand. 
Govt. Travel Regs., which specifically 
authorizes transportation expense to em- 
ployee’s designated duty post whenever 
employee becomes incapacitated due to 
illness or injury not due to his own mis- 
conduct while in official status, notwith- 
standing that cost of such transportation 
exceeds cost for return trip via common 
carrier, provided that such transportation 
is authorized or approved and that ap- 
proval is based on adequate medical evi- 
BUD SIG id ndctiviecetnactevascniictds 

Insurance premiums—reimbursement—the 
cost of flight insurance purchased by an 
employee incident to official travel is a 
cost for personal protection of employee 
and not incidental expense necessarily in- 
curred in transaction of official duties 
within meaning of provision for other ex- 
penses in sec. 10.5, Stand. Govt. Travel 
Regs., and, therefore, employee may not 
be reimbursed for cost of flight insurance. 

Interviews, qualification determinations, 
etc.—excepted positions—the legal require- 
ment that CSC approve the qualifications 
of the proposed appointee for position of 
Executive Director of National Capital 
Housing Authority—which Authority has 
duty under E.O. No. 6868 of selecting and 
appointing an individual to the position— 
does not affect agency’s authority to incur 
necessary expenses in connection with 
selection of appointee, including travel 
expenses for personal interviews of appli- 
cants so as to bring matter within general 
rule which precludes Govt. agency from 
paying an individual's expenses incident to 
preemployment interviews because the 
function is within jurisdiction of the Com- 
mission; therefore, the Authority may pay 
from funds available for administrative 
expenses the travel expenses of applicants 
on actual expense basis, there being no 
authority for payment of per diem in lieu 
CS icidaiitivtindtindenntsennncen 

Military personnel 
Counterpart fund use—payment basis— 

travel of members of Army, who are 
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tion of the service in view of express 
statutory prohibition against transpor- 
tation at Govt. expense of automobiles 
except by Govt. vessel (10 U.S.C. 4748, 
id. 9748); therefore, the travel of members 
for purpose of driving automobiles of 


Miscellaneous 


expenses— personal v. 
official—the cost of flight insurance pur- 
chased by an employee incident to official 
travel is a cost for personal protection of 
employee and not incidental expense 
necessarily incurred in transaction of 


TRAVEL EXPENSES— Continued Page | TRAVEL EXPENSES—Continued Page 
Military personnel—Continucd Military personrel—Continued 
assigned to Military Assistance Ad- incapacitated members to ports for ship- 
visory Groups established under Mutual ment to U.S. may not be regarded as 
Security Act of 1954, is governed by travel on public business to entitle such 
directions in travel orders, and use of members to travel allowances - .......... 156 
counterpart funds for such travel does Retirement—to selected home—time limi- 
not entitle members to more or greater tations—in view of long-standing rule 
rights than are provided by Joint Travel that one year is reasonable time for travel 
Regs.; therefore, a member whose travel of members of uniformed services to their 
orders directed return via Atlantic route homes in compliance with retirement 
and provided that travel time in excess orders and Congressional recognition of 
of constructive air travel time was such rule, the Joint Travel Regs. may 
chargeable to leave, and who was fur- not be amended to provide for extension 
nished transportation paid from counter- of one-year limitation so that members 
part funds and mileage for land trans- upon retirement who desire to acquire 
portation in U.S., is not entitled to education and training to qualify for 
additional payment and since member’s civilian employment may have addi- 
claim for baggage handling charges cover tional time to select home and to perform 
items incurred on behalf of dependents, travel in absence of specific statutory 
which are not reimbursable, no amount authority for such extension oftime..... 375 
may be allowed asreimbursableexpenses 140 Travel time—mixed modes of travel—in 
Ferry fares ease of members of uniformed services 
Transportation charges for transporta- who perform travel on permanent change 
tion of privately owned automobiles of station by use of a combination of 
of members of uniformed services on modes—privately owned automobile 
foreign vessels or aircraft across Eng- and commercial carrier—computation of 
lish Channel are required to be ex- travel time is authorized in accordance 
cluded from claims for reimbursement with long-established administrative 
for ferry fare for member and de- practices of armed services which have 
pendent in view of requirement in 10 permitted travel entirely or in part by 
U.S.C, 4748, 6157, 9748, and 46 U.S.C, privately owned vehicle on permanent 
1241(c) that only Govt-owned or change of station with allowance of addi- 
privately owned American shipping tional administrative travel time, with- 
may be authorized for transportation out charge to leave, on basis that Govt. 
of privately owned automobiles....... 497 interest, in a broad sense, is served by 
Travel on ferries across English Channel such authorization, in that such interest 
by members of uniformed services and extends to providing some time for mem- 
their dependents under orders which bers to escort dependents to places of 
authorize travel on mileage basis may residence, or to proceed to such places to 
be regarded as transoceanic travel for join them, and otherwise to take care of 
reimbursement to members for cost of travel needs arising on permanent change 
ferry fares, in addition to payment of of station. 38 Comp. Gen. 513, modified. 13 
mileage, in view of broad authority of Use of other than Government facilities— 
Secretaries to prescribe transportation authorizing rv. directing Government 
allowances and provision in regula- facilities—in view of conversion of MSTS 
tions for payment of transoceanic and MATS to industrial fund financed 
travel in addition to mileage, provided activities and establishment of standard 
that when foreign vessels or aircraft charges for transportation by these 
are used the claims for reimbursement activities, members of uniformed services 
are supported by evidence of adminis- who are authorized, as distinguished 
trative determination required under from specifically directed, and who do 
par. 2150, Joint Travel Regs. B-140560, not use available Govt. transportation 
Oct. 12, 1959, modified................ 497 at personal expense, may be reimbursed 
Public business—the movement of private under JT R’s for cost of travel on basis of 
automobiles of incapacitated members of standard prices which sponsoring service 
uniformed services from overseas stations would have been required to pay had 
to port for shipment to U.S. incident to travel been by Govt. transportation. 
member’s return may not be considered B-141478, Feb. 18, 1960, and B-141545, 
as a legally authorized activity or func- Mar. 21, 1960, modified................. 482 
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TRAVEL EXPENSES—Continued 


official duties within meaning of provision 
for other expenses in sec. 10.5, Stand. Govt. 
Travel Regs., and, therefore, employee 
may not be reimbursed for cost of flight 
IR inisicckintidtianviadrbabascdcvesnwe 
Overseas employees 
Circuitous routes—payment basis—travel 
orders which authorize overseas em- 
ployee to return to U.S. by an indirect 
route are to be construed as indicating 
administrative intent. to restrict reim- 
bursement to constructive cost of direct 
ocean travel, either surface or air; there- 
fore, upon a showing that Govt. trans- 
portation via MSTS vessel was available 
for return travel by direct route at time 
employee elected to travel by indirect 
route at personal expense, the employee 
may be reimbursed on basis of estab- 
lished MSTS charge that would have 
been sustained by employing agency had 
employee and dependent travel by direct 
route plus amount for miscellaneous 
travel expenses and per diem for con- 
structive travel time by direct route .__.-. 
Commercial v. Government transpor- 
tation—reimbursement based on Gov- 
ernment transportation charge—travel 
orders which authorize overseas employee 
to return to U.S. by an indirect route 
are to be construed as indicating admin- 
istrative intent to restrict reimburse- 
ment to constructive cost of direct ocean 
travel, either surface or air; therefore, 
upon a showing that Govt. transporta- 
tion via MSTS vessel was available for 
return travel by direct route at time 
employee elected to travel by indirect 
route at personal expense, the employee 
may be reimbursed on basis of estab- 
lished MSTS charge that would have 
been sustained by employing agency 
had employee and dependent traveled 
by direct route plus amount for miscel- 
laneous travel expenses and per diem for 
constructive travel time by direct route. 

Special conveyarce hire—ambulances. (See 
Travel Expenses, illness, ambulance, etc., 
service) 

Witnesses—industrial personnel security 
proceedings—the payment of travel ex- 
penses of individuals who are requested 
by Dept. of Defense to appear as witnesses 
to testify in personal appearance proceed- 
ings before Industrial Personnel Access 
Authorization Field Boards, as authorized 
by E.O. No. 10865, is in the interest of the 
U.S., and sec. 10 of Administrative Ex- 
penses Act of 1946, which limits payment 
of travel expenses of witnesses to proceed- 
ings to which they are called pursuant to 
a subpoena, need not be construed as 
precluding payment of such travel ex- 
penses, provided that Executive order is 
amended to specifically authorize payment 
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TRAVEL EXPENSES—Continued 


of travel expenses on actual expense basis, 
limited to maximum amount payable 
under Stand. Govt. ‘Travel Regs. .-......- 


UNIFORMS 


Military personnel — officers — reservists — 
qualification—orders issued by Air Force 
Reserve which directed Air Force Reserve 
officer to active duty for 36 mos. under 
Air Force Institute of Technology pro- 
gram, whereby AFROTC distinguished 
graduates are offered Regular commissions 
for graduate education and orders, dated 
three days after member entered on active 
duty at school, which appointed the mem- 
ber to a Regular Air Force commission 
must be considered together to give effect 
to the intent of Air Force education pro- 
gram so that orders to extended active 
duty in the Reserve when member antic- 
ipated receipt of Regular commission may 
not be regarded as coming within uniform 
allowance provisions of sec. 305, Career 
Compensation Act of 1949, as amended, 37 
U.S.C. 255, to entitle member to uniform 
allowance for active duty as Reserve officer 
in excess of 90 days... 


VEHICLES 


Purchases—equipment and accessories—t)i¢ 
maximum price limitation on purchase of 
station wagons by Govt. in 5 U.S.C. 
78(c) (1) and in sec. 201 of General Govern- 
ment Matters Appropriation Act, 1960, 73 
Stat. 165, is a limitation on the cost of 
vehicle completely equipped for operation 
without regard to whether vehicle is to be 
used for carrying passengers or equipment, 
so that all air-conditioning equipment for 
station wagons to be used for transporta- 
tion of laboratory samples and scientific 
instruments in high temperature and high 
humidity areas is equipment necessary to 
make vehicle perform the function for 
which purchased and to be completely 
equipped for operation; therefore, since 
cost of air-conditioning equipment, to- 
gether with original cost of station wagon 
would exceed the limitation, the air-condi- 
tioning equipment may not be installed 
thi sncheseinincen 


VESSELS 


Foreign—military personnel sssigned to— 
per diem. (See Subsistence, per diem, 
military personnel, temporary duty, on 
board vessels, foreign) 


VETERANS 


Hospitalization—funds, etc.—disposition—al- 
though provisions in 38 U.S.C. 3203(a) (2) 
(A), respecting distribution of lump-sum 
payments to estates of veterans who die 
while receiving hospital treatment in VA 
facility for period of time during which 
pension, compensation, or retirement pay 
has been withheld under 38 U.S.C. 3203 
(a) (1), are broad enough to include retired 
pay so withheld, retired pay which is ad- 
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VETERANS—Continued 


min‘stered by particular military service 
to which member belongs and represents 
remuneration for services rendered is to be 
distinguished from pension or compensa- 
tion paid by VA; and, therefore, retired 
pay withheld under 38 U.S.C. 3203(a) (1), 
as well as current unpaid retired pay due 
deceased member, is for distribution by 
the military service in accordance with 10 
Us Bit lananscioniee staneabesnal Boxaiale 
State veterans’ homes 
Federal aid 
Computation—in computation of Fed- 
eral-aid payments to a State for vet- 
eran in State home under 38 U.S.C. 
641, which limits payment to one-half 
the cost of veteran’s maintenance up 
to maximum of $2.50 per day, the 
Govt.’s share of cost must be based on 
actual cost attributable to operation 
of State home rather than some other 
amount arbitrarily designated as cost. 
Eligibility 
The Georgia State War Veterans’ 
Home at Milledgeville, Ga., which is 
located on grounds of State hospital, 
designated by Georgia statute as an 
integral part of veterans’ home, 
which also houses some veterans 
listed as patients of hospital, is not 
to be denied Federal-aid payments 
under 38 U.S.C. 641-643 by reason 
that there is no particular degree of 
physical separation of buildings of 
the home and buildings of hospital 
nor does statute require conclusion 
that home and hospital are one in- 
stitution; therefore, the home may 
continue to be considered eligible to 
receive Federal aid for eligible 
veterans maintained at the home... 
Hospital facilities in a State Soldiers’ 
Home which are furnished for short 
periods of timc to wives and widows 
of veterans residing in a veterans’ 
housing colony operated by the 
Home need not be regarded as bring- 
ing such individuals within the 
phrase “maintained by the State 
Home” in 38 U.S.C. 641(b)(2) to 
require reduction of Federal aid 
payment to the Home-.............. 


VETERANS ADMINISTRATION 


Supply fund—availability—in view of quali- 
fication that revolving supply fund estab- 
lished for Veterans Administration, 38 
U.S.C. 5011, be used for expenditures 
which are reasonably connected with and 
incident to accomplishment of purposes 
for which specific appropriations are made 
to Administration, a silver reclamation 
program which would be industrial type 
operation not serving any useful purpose 
in care and treatment of beneficiaries or in 
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Continued 
performance of activities for which ap- 
propriaticns are made may not be financed 
by the revolving supply fund............. 


VOLUNTARY SERVICES 


Military personnel—firefighting, etc., serv- 
ices—in absence of authority in Washing- 
ton State Civil Defense Act for calling out 
military forces to fight a critical forest 
fire and any indication that it was the in- 
tent of Governor to order out State Na- 
tional Guard, such National Guard mem- 
bers who volunteered as fire fighters at 
request of State Director of Civil Defense 
and who have not received any pay from 
State may be paid by Dept. of Agriculture 
for such services to same extent as other 
individuals recruited for fighting forest 


WORDS AND PHRASES 


“Aggregate years of service’’—fractional 
parts of a year’s service performed by 
Judges of Municipal Court for Dist. of Col. 
may be counted in determining toial ag- 
gregaté years of service for computation of 
retirement salary under sec. 11-776(a), 
D.C. Code, there being no basis for ex- 
cluding fractional years of service in 
absence of any indication in legislative 
history of provision to indicate intended 
meaning of phrase ‘‘the total of his aggre- 
gate years of service’; therefore, the former 
requirement that only full years of service 
be counted will no longer be insisted upon 
in computation of retirement salary. 31 
Comp. Gen. 505, modified................ 

“‘Basic compensation’”’—in the absence ofany 
indication in the legislative history of act 
of July 25, 1958, that the 25 percent tropical 
differential paid under sec. 7 of the act to 
an employee in Canal Zone, who is also in 
receipt of military retired pay under 10 
U.S.C. 3914, is to be regarded as basic 
compensation for purposes other than 
those specfically mentioned in sec. 9 of act, 
the differential should not be included as 
part of employee’s compensation in com- 
putation of the $10,000 limitation on civi- 
lian salary and retired pay imposed under 
the dual compensation restriction in sec. 
212 of Economy Act of 1932, 5 U.S.C. 59a. 

“Coastal states”—the State of Ohio from 
which shipment of household effects of 
civilian emplovee moved incident to per- 
manent change of station is not a state 
bounding on the sea to be termed a coastal 
state within meaning of note on page 9, 
Bur. of Budget Cir. No. A-37, Transmittal 
Memorandum No. 3, Oct. 22, 1959, which 
authorizes payment for use of ferry service 
for household effect shipments by common 
carrier having their origin or destination 
on any other island of one of “coastal 
states”; therefore, the employee may not 
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WORDS AND PHRASES—Continued Page} WORDS AND PHRASES—Continued Page 


be reimbursed for ferry charge for that part 
of movement of effects from Put-in-Bay, 
Ohio (an island in Lake Erie) to Catawba 
Island, Ohio 
“Delivery charge’’—when the term “delivery 
charge”’ is used to describe payments for 
transportation services, it means local 
eartage or drayage charges whereas the 
term “transportation charges” has refer- 
ence to linehaul or intercity charges for 
transportation services paid directly to 
COR GIIITE o c.cncnincmstncdussnesets 
“Disability compensation’—payment of 
medical and hospital expenses under 
Federal Employees Compensation Act, 5 
U.S.C. 751, et seq., for injury sustained by 
civilian employee who is in receipt of 
retired pay as retired member of U.S. 
Coast Guard is to be distinguished from 
compensation payable to employee in 
installments, or a commutation thereof, 
over period of disability so that dual com- 
pensation prohibition in 5 U.S.C. 757(a) 
against receipt of any other pay during 
period installment payments are being 
made for disability is rot for application, 
and payment of employee’s hospital and 
medical expenses does not require with- 
holding of member’s retired pay.-........ 
“Felony”—punishment for submission of 
false statements on matters within the 
jurisdiction of departments and agencies 
of U.S., prescribed in 18 U.S.C. 1001 being 
a fine of $10,000 or imprisonment of not 
more than five years, or both, brings 
offense within definition of felony in 18 
U.S.C. 1, which defines felony as any 
offense punishable by death or imprison- 
ment for term exceeding one year; there- 
fore, a conviction under 18 U.S.C. 1001 is 
conviction of “felony” as that term is used 
in cl. 2, sec. 1, act of Sept. 1, 1954, which 
precludes payment of annuity or retired 
pay to persons convicted of certain offenses. 
“Inactive training duty’’—inactive training 
duty performed by members of Army 
National Guard and Air Force National 
Guard—which are reserve components of 
the Armed Forces of the U.S.—comes with- 
in term “‘service’’ in 10 U.S.C. 2732, which 
authorizes the payment of claims of mem- 
ber of Army, Navy and Air Force for 
personal property lost or damaged ‘‘inct- 
dent to his services;’’ therefore, claims of 
members of Air National Guard for per- 
sonal property lost or damaged while on 
training or other duty under 32 U.S.C. 316, 
502, 505 are for consideration under 10 
 ntthuidienintndbuidhesasedhe 
“Member”—the term “member” in 10 
U.S.C. 2771 relating to settlement of ac- 
counts of deceased members of Armed 
Forces includes former members of Army 
of U.S. and former members of reserve 
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components who have been retired, there 
being no evidence of Congressional intent 
in enactment of 10 U.S.C. 2771 and in 
derivative laws to distinguish cases of 
former members who have been retired 
from those of Regular and Reserve retired 
members; therefore, accounts of such 
deceased former members may be admin- 
istratively settled in accordance with 
established procedures.............-...... 
“Necessary expenses’’—cash or honorary 
awards by non-Federal organizations do 
not come under Government Employees’ 
Incentive Awards Act, 5 U.S.C. 2121, et 
seq., Which authorizes awards to be made 
by Federal agencies and by the President; 
therefore, expenses for photographs of em- 
ployee, incident to nomination for ‘‘career 
service award” by National Civil Servico 
League, a nonpartisan citizens’ organiza- 
tion, may not be regarded as necessary 
expense under Awards Act to be paid by 


“Off-duty training’—the off-duty training 
exception in sec. 517 of Dept. of Defense 
Appropriation Act, 1961, 72 Stat. 532, 
which precludes use of appropriated funds 
for training in any legal profession, applies 
to members of uniformed services who are 
in active military status and contempo- 
raneously furthering their education on 
own time while not engaged in military 
duties but such exception is not applicable 
to legal training program for Regular 
officers who are in excess leave status 
without pay and allowances while attend- 
ing law courses for purpose of qualifying as 
lawyers and, therefore, payment of tuition 
for such training comes within prohibition 
and may not be authorized............... 

“Outside Continental United States’’— 
whether an artificial island (Texas Towers) 
located approximately 40 miles off the 
coast of the U.S. on the outer continental 
shelf may be considered as outside conti- 
nental U.S. would require clarifying legis- 
lative or judicial action in view of provi- 
sions of the Outer Continental Shelf Lands 
Act, 43 U.S.C. 1331, which evidence a 
Congressional intent to extend the jurisdic- 
tion, and to some extent the area of the 
U.S. to include such artificial islands on 
the outer continental shelf; therefore, in 
absence of an authoritative court decision, 
payment of foreign duty pay to enlisted 
persons of uniformed services for duty on 
such artificial islands is too doubtful to be 
authorized; however, if regulations for 

special pay for sea duty issued by the 

President, pursuant to 37 U.S.C. 237, are 

broadened to include in the definition of 

sea duty the type of duty on such island, 
payment of special pay would be proper... 
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“Project”—the term “project” in architect- paid retired pay due deceased member, is 
engineer fee limitation in sec. 304(b), Fed- for distribution by the military service in 
eral Property and Administrative Services accordance with 10 U.S.C. 2771........... 666 
Act of 1949, 41 U.S.C. 254(b), which pre- “Service”—inactive training duty performed 
cludes fee in excess of 6% of estimated costs by members of Army National Guard and 
of project, must be interpreted as being Air Force National Guard—which are 
only that part of undertaking for which reserve components of the Armed Forces 
architect-engineer services are to be per- of the U.S.—comes within term “service” 
formed rather than larger construction job in 10 U.S.C. 2732, which authorizes the 
including several segments; therefore, in payment of claims of member of Army, 
cooperative public and private flood pre- Navy and Air Force for personal property 
vention and soil conservation project under lost or damaged “incident to his services;” 
which Dept. of Agriculture is responsible therefore, claims of members of Air Na- 
for securing engineering services for spill- tional Guard for personal property lost 
way segment, an engineering contract or damaged while on training or other duty 
which permits fee in excess of 6% of esti- under 32 U.S.C. 316, 502, 505 are for con- 
mated costs of segment, although within sideration under 10 U.S.C. 2732.........-. 31 
6% of cost of entire project, or contract for “Temporarily’—Navy enlisted members 
two segments where only one exceeds limi- who were being berthed and subsisted 
tation would be in contravention of limi- ashore while vesse] was undergoing a 7- 
isan cetuddictuatcncsccmanndbeinsate 188 month overhaul (Mark II FRAM) pro- 

“Public business’’—the costs of travel of gram and who were receiving sea duty pay, 
member of Armed Forces, who had been under E.0. No. 10821 for vesse] alteration 
returned to military control under Admin- periods during which messing or berthing 
istrative Agreement between Japan and facilities are temporarily out of operation, 
the U.S., from military installation to des- when an administrative determination 
ignated place for psychiatric evaluation, was made on July 28, 1960, that sea duty 
in connection with Japanese criminal pay in such extended overhaul cases 
prosecution of member, constitute an ex- should terminate when general mess on 
pense incident to representation before vessel ceases operation, may have sea duty 
judicial tribunal within contemplation of credits adjusted from July 28, 1960, with- 
10 U.S.C. 1037, the legislative intent of out any retroactive checkage, in absence 
which was to authorize, regardless of mili- of any definition of term “‘temporarily” in 
tary status and independently of any ques- the Executive order or any specific limita- 
tion of public business, such expenditures tion on time for sea duty pay in such cases. 618 
as are actually necessary to provide ade- “Transportation charge’—when the term 
quately for defense of the accused, includ- “delivery charge” is used to describe pay- 
ing cost of travel by accused when neces- ments for transportation services, it means 
sary in preparation of his defense; however, local cartage or drayage charges whereas 
nothing in the law or its legislative history the term “transportation charges” has 
authorizes commutation of such expendi- reference to line-haul or intercity charges 
tures on mileage and per diem basis, there- for transportation services paid directly to 
fore the member is entitled to reimburse- CU Ci iia ntntindeenacsiancesins 199 
ment of amounts expended in performing “Unavoidable absence’’—{or absence with- 
the travel. B-140669, Oct. 8, 1959, modi- out leave of mentally incompetent enlisted 
Sh tiiccnaaeetinvitanacoiningeiditin eatin 218 member of uniformed services to be ex- 

“Retired pay”—although provisions in 38 cused as unavoidable under sec. 4(b), 
U.S.C. 3203(a)(2)(A), respecting distribu- Armed Forces Leave Act of 1946, as 
tion of lump-sum payments to estates of amended, 37 U.S.C. 33(b), the absence not 
veterans who die while receiving hospital only must be unavoidable insofar as en- 
treatment in VA facility for period of time listed man is concerned but must be un- 
during which pension, compensation, or avoidable insofar as Govt. is concerned, 
retirement pay has been withheld under the test being whether absence could have 
38 U.S.C. 3203(a) (1), are broad enough to been prevented by member or by military 
include retired pay so withheld, retired authorities’ exercise of due diligence in 
pay which is administered by particular attempting to discover, apprehend and 


return member to military control; there- 
fore, when unauthorized absence of men- 
tally incompetent enlisted member could 
not have been prevented by member or 


military service to which member belongs 
and represents remuneration for services 
rendered is to be distinguished from pen- 


sion or compensation paid by VA; and, military authorities and is excused as un- 
therefore, retired pay withheld under 38 avoidable, the member is entitled to pay 
U.S.C. 3203(a)(1), as well as current un- and allowances for excused leave periods... 366 
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